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OFFENCES more immediately 
againſt the ſubjeR, not capital, 

are of two kinds : 

1. Miſpriſion of felony, c. 59. 

2. Other inferior offences. 


Such inferior offences are of tw 


Kinds: „ 
1. Such as amount to an actual 


diſturbance of the peace. 
2. Such as do not amount to ſuch 
a diſturbance. 


For tlie prevention of tlie former 


of theſe kinds of offences, the lac 
has provided two remedies: _ 


1. By ſurety for keeping the peace, 
e. 00. 5 

2. By ſurety for tlie good beha- 
viour, c. 61. 


Of the abovementioned offences 
amounting to the actual diſturbance 
of the peace, there are two kinds: 

1. Such as may be committed by 

one or two perſons. 

2. 8 as requi e a greater num- 
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Of thoſe which may be committed 
by one or two perſons, there are 
four kinds: | 

i. Aſſaults, c. 62. ſ. 1. 

2. Batteries, c 62. ſ. 2. 

3. Affrays, c. 63. 
4. Forcible entries and detainers, 
c. 64. 


Of thoſe which require a greater 
number of perſons there arc three 
Kinds: 

I. Riots, c. 65 1.1. 

2. Routs, c. 65. 1. 8. 

3. Enlawful alſemblies, c. 65. ſ. q. 


Of ſuch inferior offences not 
amounting to an actual diſturbance 
of the peace, there are two kinds : 
I. Such as are committed by offi- 
Ces. 

2. Such as are committed by com- 
mon perſons, without any re- 
lation to an office. | 


Of offences of this nature, com- 
mitted by officers, there are three 
ſpecies : 

1. Negic@ or breach of duty, c. 66. 

| 2. Bribery, 


AN ANALYSIS OF VOLUME Il. 


2. Bribery, C. 67. ; 
3 Extortion, e. 68, 


Of offences of this nature, com- 
mitted by private perſons, without 
any relation to any office, there are 
two kinds: 

1. Such as are infamous and 
groſsly ſcandalous, proceeding 
trom principles of downright 
diſhoneſty, malice, or faction. 

2. Such as are of an inferior na- 
ture, and neither infamous nor 
groſsly ſcandalous. | 


Of offences of the firſt ſort, there 
are ſeven ſpecies : 
1. Perjury, c 69. 
2. Forgery, c. 70. 
3. Cheats, c. 71. 

4. Conſpiracy, c. 72. 

8 Libels, c. 73. 

. Keeping = a bawdy-houfe, 


cle 


7. Or other unlawful place, c.74. 


Of offences of the latter ſort, 
mere are two kinds + 
I. Such as more immediately af- 
fe the public. | 
2. Such as more immediately af- 
tect the intereſts of particular 
perſons. 


Of thoſe which more immediately 


affect the public, there arc four 
Kinds: 1 5 
1 Common nuiſances, c. 75. 
2. Monopohes, c 79. 
3. Foreſtalling, engrofling, and 
regrating, c. 80. 
4. Barratry, c. 81. 


The moſt remarkable kinds of 
common nuiſances are, | 

1. Such as relate to highways and, 
turnpike roads. | 
2. Such as relate to public-houſes, 


c. 78. 


Thoſe which relate to highways 

come under a twofold conſideration: 

1. As tliey relate to highways and 

turnpike roads in general, c. 76. 

2. As they relate to bridges in 
particular, c. 77. 


Of the offences above-mentioned 
more immediately affecting the in- 
tereſts of particular perſons there 
are three kinds: 

1. Uſury, c. 82. 

2. Maintenance. | 
3. Buying or ſelling a pretended 
title, c. 86. 


Maintenance is two-fold: 
1. Ruralis, c. 03. 1. 2. 
2. Curialis, c. 82. 1. 3. 


Of maintenance curialis there are 
three ſpecies: 
1. General maintenance, c. 83. 
1. 4. 
2. Champerty, c. 84. 
3. Embracery, c. 85. 


And to the above offences are 
new added the Jaws reſpecting, 
1. Seducing artificers, c. 87. 


2. The offence of exporting tools, 


c. 88. 

Embezzling naval ſtores, c. 89. 
. Exerciſing trade without ſerv- 
ing an apprenticeſhip, c. 90. 

5. Dog-itealing, c. 91. 

6. Gaming, c. 92. 

7. Strolling- players, c. 93. 
8. And vagrants, c. 94. 
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CHAPTER THE FIFTY-NINTH. 


Or MISPRISION or FELONY. 


FFENCES more immediately againſt the ſubject, ., 19g. 36. 
not capital, are either miſpriſion of felony, or other 1. Hale 374, 
inferior offences. 375- 652. 708. 


Sect. 1. It is ſaid, that every felony includes miſpriſion of 1. B. Treaſ 25. 
felony, and may be proceeded againſt as a mi/prifron only, if 2. Rich. 3. 10. 
the king pleaſe, as hath been ſhewn alrcady in chapter 8. P. C. 32. 
twenty. 


Sect. 2. But generally mi/priſion of felony is taken for a summary 129. 
concealment of felony (1), or a procuring of the conceal- S. P. C. 37. c. 
ment thereof, whether it be felony by the common law, or 3˙ Inſt. 139. 
by ſtatute. | | 


(1) Silently to obſerve the commiſſion of a felony, without uſing any endeavours 
to apprehend the offender, is a miſprifion. 1. Hale 431. 443. 533. 2. Hale 75. 
2. Hawk. c. 12. For a man is bound to diſcover the crime of another, to a magiſtrate, 
with all 2 expedition. 3. Inſt. 140. So alſo the concealment of treaſure trove 
» miſpriton of felony. 4. Comm. r21. 3. Inſt. 133. 


7 


Seer. 3. For this offence every common perſon is pu- B. Treal. 25. 
niſhable by fine and impriſonment at commom law. And 3: Inſt. 173. 
by the fature of INeſiminſten 3. Edw. 1. c. 9. If the ſheriff, 

*© coroner, or any other bailiff within a franchiſe, or with- 
out, for reward, or for prayer, or for fear, or for any 
manner of affinity, conceal, conſent, or procure to con- 
ceal the felonies done in their liberties ; or otherwiſe will 
not attach nor arreſt ſuch felons (there as they may), or 
otherwiſe will not do their office, for favour borne to 
Vol. II. IP % ſuch 


Or MISPRISION or FELONY. Bk. I. 


& ſuch miſdoers, and be attainted thereof, they ſhall have 
& one year's 1imprionment, and after make 2 grivyous fine 
« at the king's pleaſure, if they have wher:with ; and if 
« they have not whereof, they ſhall have impritonment of 
«three years.” | 


Sef7. 4. By 3. Hen, 7. c. 1. juſtices of the 
* peace of every ſhire of this realm, for the time being, 
« may take by their diſcretion an inqueſt, whereof every 
«© man fhall have lands and tenements to the yearly value of 
„ forty ſhillings, at the leaſt, to enquire of the conceal- 
„ ments of other inqueſts taken before them, and afore 
* other, of ſuch matters and oftences as are to be enquired 
* and preſented afore juſtices of the peace, whereof com- 
„ plaint ſhall be made by bill, or by hills, as welt within 
& franchiſe as without. And if any ſuch concealment be 
% found of any inqueſt, as is afore rehearſed, had or made 
within the year after the ſame concealment, every perſon 
of the ſame inqueſt to be amerced for the concealment, 
* by diſcretion of the fame juſtices of the peace; the ſaid 
« amerciaments to be ſeſſed in plain ſefſions.” ? 


1, Hale 619. Seb. 5. To this title of m/pr:ifron of felony, that of theft- 
S. P. C. 40. Bote ſeems not ET reducible, which is where one 
3- Inſt. 134. not only knows of a felony, but takes his goods again, or 


Summgry 130 per amends, not to proſecute, 


F. Cor. 353. Sec. 6. This offence is very nearly allied to felony, and 
2. Hale 400. is ſaid to have been anciently puniſhed as ſuch. But at this 
GONE #7; ; day it is puniſhable only with ranſom and impriſonment, 
536. B. 2 c. 29. unleſs it were accompanied with ſome degree of mainte- 

nance given to the felon, wiluch makes the party an acceſ- 


1. 26, &c. 
ſary after the fact. 


B. Cor. 122.42. Sec. 7. But the bare taking of one's own goods again 


All, Sum. 130. which have been ſtolen, is no offence at all, unleſs ſome 


ry — favour be thewn to the thief (2). 


(2) To take any reward for helping any perſon to ſtolen goods, is made felony by 


And to advertiſe a reward for the return of things ſtolen, incurs 4 


4. Geo. 1. c. 11, 
y pounds, by 25. Geo. 2. c. 36. for which vide ante, Appendix the 


forfeiture of fift 
eighth, 
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CHAPTER THE SIXTIETH. 


Or SURETY oF THE PEACE. 


JNEERIOR offences more immediately againft the ſub- 


je& not capital, either amount to an actual diſturbance of 


the peace, or do not. 


AnD F1RsT I ſhall conſider ſuch offences of this kind, as 


But before I deſcend to the ſeveral kinds thereof, it may att, c. 116. 
not be improper firſt to ſhew what ſecurity may be had 4. Comm. 248. 


amount to an actual diſturbance of the peace. 


againſt the breach of the peace, before it happens. 


And in order hereto, I ſhall examine how the breach 


may be ſecured. 


FIRST, By ſurety for keeping the peace. 


SzcoNDLY, By ſurety for the good behaviour. 


As to SURETY for ke 


following particulars : 


eping the peace, I ſhall conſider the 


1. In what caſes it ought to be taken ex officio. 


2. At whoſe requeſt it ought to be granted. 


3. Againſt whom it ought to be granted. 


4. For what cauſe it is grantable. 


5. In what manner it is grantable by the courts of chan- 


cery and king's bench, 


ecuted. 


proceeded upon. 


7. In what manner the proceſs 


12. How it may be forfeited. 


B 2 


6. In what manner it is grantable by a juſtice of peace. 


for it ought to be ex- 


8. How ſuch proceſs may be ſuperſeded. 


9. What ought to be the form of a recognizance for 
this purpoſe. 


10. How ſuch a recognizance may be diſcharged. 


11. How ſuch a recognizance ought to be certified and 


Ag 


3 Or SURETY or Tue PEACE. Bk. I. 


As to THE FIRST POINT, viz. In what caſes ſurety of 
the peace ought to be taken ex cio. 


Dalt. c. 67. 158. Se&4, 1. It ſeems, that any juſtice of peace may, accord- 
Lemb. 77, 78. ing to his diſcretion, bind all thoſe to the peace who in his 
B 4 1 preſence ſhall make any affray, or ſhall threaten to kill or 
| Cromp. 135. beat any perſon, or ſhall contend together with hot words, 
142. or {hall go about with unuſual weapons or attendants, to 
| 21. E. 4. 40. the terror of the people. 

| Foſter 135. | 

= | And alſo all ſuch perſons as ſhall be known by him to be 

common barrators : | | 


And alſo all thoſe who ſhall be brought before him by a 
conſtable for a breach of the peace in the preſence of ſuch 


conſtable: | 


And all ſuch perſons who, having been before bound to 
keep the peace, ſhall be convicted of having forfeited their 
recognizance (1). 

{1) Conſervators of the peace alſo may grant ſurety according to their diſcretion, 
4. Burr. 250. And this ſeems to have been the principal duty of a conſervator. 
11. St. Tr. 316. A ſecretary of fate, therefore, nor a privy councillor, ever bind to 
the peace or the good behaviour, for they are not, as ſuch, contervators of the peace. 
LokD HoLT indeed, in the caſe of Kendal, Roc, and others, fo conſidered them; but 


LorD CAubkN athrms, that no treatiſe, cafe, record, or ſtatute, has ever called 
them conſervators of the peace from the beginning of time down to that deciſion, 


1. ö 


As to THE SECOND POINT, vg. At whoſe requeſt the 
ſurety of the peace ought to be granted, 


Dalt. c. 68. Sec. 2. It ſeems agreed at this day, that all perſons what- 


Crom.133-134- whether they be natural and good ſuhjects, or aliens, or 
attainted of treaſon, &c. have a right to demand ſurety of 


the peace. 
Sec. 3. But it has been queſtioned, whether Fews or 


Pagan, or perſons attainted of præmunire, have a right to 
it or not. 


Dalt. 8 68. 
Lamb. 80. 
Comm. 250. 


Regiſter 89. Scl. 4. However it is certain, that a wife may demand 
* it againſt her hufband threatening to beat her outrageouſly, 
| . i and that a hufband allo may have it again. his wife (2). 
: * 99 / . 
| Strange 120%. Dalt. c. 68. Lamb. 78. Crom. 133. 3. Lev. 128. F. N. B. 80. 
Rex v. A. R. Bowes, 1. Term Rep. 696. Rex v. Earl Ferrers, 1. Burr. 635. 
(2) And if the marriage be diſputed, the Court will order the recognizance to be 
worded ſo as not to admit the fact. Str. 1231. 


As 


Lomb. 75, 79. ſoever under the king's protection, being of lane memory, 


Ch. 66. Or SURETY oy Tye PEACE. p 


As to THE THIRD POINT, viz. Againſt whom the ſurety 
of the peace ought to be granted. 


Sed. 5. There ſeems to be no doubt but that it ought, Dal. c. 68. 


upon a juſt cauſe of complaint, to be granted by any juſtice Lamb. 51, 32. 


of peace againſt any perſon whatſoever, under the degree —— : _ 
Keb. 433. 


of nobility, being of ſane memory, whether he be a ma- 2. Lev. 128. 
giſtrate or private perſon, and whether he be of full age, or ge ts 
under age, &c. But infants and femes covert ought to find ſe- Nee r 
curity by their friends, and not to be bound themſelves; and Fire Sob. 
and the ſafeſt way of proceeding againſt @ prer is by com- pœna 20. 
plaint to the court of chancery or king's bench (3). 


(3) It is ſaid, the fear of one cannot be the fear of another, and therefore every re- 
cognizance muſt be ſeparate, Pult. 18. But in Mich. 23. Geo. 2. B. R. the Court al- 
lowed three women to file joint articles of the peace againſt three men. The King 
wv. Nettle, &c. MSS. See alſo 4. Com. Dig. Fuſtices of Peace, (B. 5.) 


As to THE FOURTH POINT, viz, For what cauſe the 
ſurety of the peace 1s grantable. 


Seck. 6. It ſeems clear, that wherever à perſon has juſt Dalt. c. 67. 
cauſe to fear that another will burn his houſe, or do him a _— 82. 
corporal hurt, as by killing, or beating him, or that he will Ter 7 
procure others to do him ſuch mitchief, he may demand 2, Lev. 228. 
the ſurety of the peace againſt ſuch perſon; and that every F. N. B. 801. 
juſtice of peace is bound to grant it, upon the party's giving Reg. 83. 
him ſatisfaction upon oath that he is actually under ſuch 6545 874. 
fear; and that he has juſt cauſe to be fo, by reaſon of the :. Ks 
other's having threatened to beat him, or lain in wait for 
that purpoſe; and that he does not require it out of malice, 


or for vexation. 


= 


Sea. 7. It ſeems alſo the better opinion, that he who Dalt. c. 67. 
is threatened to be impriſoned by another, has a right to de- Lamb. 82, 83. 
mand the ſurety of the peace; for every unlawful impriſon- 9 
ment is an aſſault and wrong to the perſon of a man: and 8 =o 
the objection, that one wrongfully impriſoned may recover Crate 13 . 
damages in an action, &c. and therefore needs not the ſurety 
of the peace, is as ſtrong in the caſe of battery as impriſon- 


ment; and yet there is no doubt, but that one threatened to 


be beaten may demand the ſurety of the peace (4). 


(4) And although the fact from which the fear ariſes be pardoned, the Court will 
recelve it as a ground to grant the ſecurity upon, Str. 473. 


B 3 | As 


6 | Or SURETY or THE PEACE. Pk. I. 


As to THE FIFTH POINT, vz. In what manner fuch 
ſurety is grantable by the courts of chancery and king's 
bench. | 


Seer. Lev. 33. Sec. 8. It is enacted by 21. Jac. 1. c. 8. „ That all 
x. Sid. 67. „ proceſs for the peace or good behaviour to be granted 


Skin. 61 „ gr awarded out of the ſame courts, or either of them, 
Mullineux's _,, | te i 

als,” Can. againſt any perſon or perſons whatſoever, at the ſuit of, 
427. or by the proſecution of any perſon or perſons whatſoever, 


& ſhall be void and of none effect, unleſs ſuch proceſs ſhall 
*© be ſo granted or awarded, upon motion firſt made before 
ce the judge or judges of the ſame courts reſpectively (fitting 
„in open court, and upon declaration in writing upon 
their corporal oaths, to be then exhibited unto them, by 
„ the parties which ſhall defire ſuch proceſs), of the cauſes 
« for which ſuch proceſs ſhall be granted or awarded by 
* or out of the ſaid courts reſpectively, and unlefs that 
„ ſuch motion and declaration be mentioned to be made 
„upon the back of a writ; the ſaid writings there to be 
c entered and remain of record; and that if it ſhall after- 
„ wards appear unto the ſaid courts, or either of them 
reſpectively, that the cauſes expreſſed in ſuch writings, 
« or any of them, be untrue, that then the judge or judges 
„of the ſaid courts, or either of them reſpectively, ſhall 
& and may award ſuch colts and damages upon the parties 
grieved, for their, or any of their bl vexations in 
that behalf, as they ſhall think fit; and that the party or 
« parties ſo oftending ſhall and may be committed to pri- 
« ſon by ſuch judge or judges, until he or they pay the ſaid 
% ͤ 5 
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(5) A pcer or peereſs cannot be bound over in any other place than the courts of 


king's bench, or chancery. 4. Comm. 251. A peereſs may demand ſurety againſt her 
lord, as in the caſes of the Marquis of Carmarthen. Foſter 359. Lord Vane, Str. 1202. 


Earl of Stamford, Hardw. Cates 74. Earl Ferrers, Burr. 631, 703, Lady Strath- 
more, Eaſ. 25. Geo. 3. 1. Term Rep. 696. Lord Howard, 11. Mod. 109. 3. Burr. 
1922. The articles alſo muſt be verified by the oath of the exhibitant; an aqhr- 
mation therefore is not ſufficient. Str. 527. 12. Mod. 243. Nor will the Court per- 
mit the truth of the allegations to be controverted by the defendant, but will order 
ſecurity to be taken immediately, if no objections arife upon the face of the articles 


themſelves. Str. 1202. But if on an application for the affiftance of the Court to en- 
force the ſubſequent proces, the articles ſhould manifeſtly appear, from the corrobo- 


rated affidavit of the defendant, to have been a malicious, voluntary, and groſs perjury, 
the Court will reſiſt the application, and commit the offender. 2. Burr. 806. 3. Burr, 
1922. Nor will the Court receive articles of the peace, if the parties live at « diſtance 
In the country, unlefs they have previouſly made application to à juſtice in the neigh- 
bourhood. 2. Burr. 780. And if the Court do receive them, the ſecondary may in- 
dorſe the attachment, in the ſum required, and order a juſtice of the country to 
take the ſecurity. 2. Burr. 1030. 1. Black. 233. Or, it very particular circum- 
ſtances attend the caſe, the Court will compe the juſtices by mandumus. Strange 835. 
But that this is a ſingular inſtance, vide Sayer 253. 34 ol ws 
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Ch. 60. Or SURETY Or THE PEACE. 7 


As to THE SIXTH Po!NT, ig. In what manner ſuch 
ſurety is grantable by a juiice of peace. 


Set. 9. It ſeemeth certain, that if the perſon to be 14. H. 7, 8, 9, 
bound be in the preſence of the juſtice, he may be imme— 10. 25 
diarely committed, unleſs he offer ſureties; and from ? 37 N apr. 39 
hence it follows, a forti9r4, that he may be commanded by Lamb. 8 3, &, 
word of mouth to find fureties, and committed for his Dalt. c. 69. 
diſobedience; but it is faid, that if he be abſent, he cannot 2. Wil. 138. 
be committed without a warrant from ſome juſtice of peace, 
in order to {ind ſureties, and that ſuch warrant ought to be 


under ſeal, and to ſhew the cauſe for which it is granted, 


and at whoſe ſuit; and that it may be directed to any indif- 
ferent perſon (6). 


(6) A juftice cannot enjoin another to Keep the peace under a penalty. 3. Com. 
Dig. 370. Nor commit for not finding fecurity, until the party has been require ed, 


| 2nd has refuſed ſo to do. Per Pratt, King V. Wilks, E. 3. Geo. 3 


As to THE SEVENTH POINT, gz. In what manner the 
proceſs for the peace ought to be executed. 


Sect. 10. It ſeems needleſs to give a particular account Reg. 88. 
of the execution of the writ of ſupplicavit, becauſe I do not 1Keb.203-290- 


find that it is much in ule at this day, and therefore I ſhall 2 


refer the reader for this purpoſe to Fatah bert's Natura Bre- Skinner 61. 
dium, fol. 805 &c. (7) 2. Keb. 305. 
1. Sid. 67. 1. Lev. 53. 


(7) If there be no proccedings on a /#þþiicavit within a year, the recognizance 
is, of courſe, diſcharged ; and it the party be committed after the expiration of that 
time, he ſhall be diſchar ged upon very flight ſecurity. Fitzg. 268. If taken below, 
and the party appear purſuant to the condition, no indiftment being lodged, he muſt 
be diſcharged. Hard. Ca. But the Court in difcretion may refuſe to dien; ZE a re- 
cognizance, even though the exhibitant appear and conſent; for a breach agaiuſi any 
other perſon is equally a forfeiture. 11. Mod. 109. 


But as to the execution of 2 warrant of a juſtice of the 


peace, the following rules are to be obſerved. 


Sed. 11. FirsT, It can be executed only by the perſons Lamb. 39. 
to whom it is directed, or tome of them, unleſs it be di- 
rected to the ſheriff, who may, cither by parole, or by pre- 
cept in writing, authorize an officer {worn and known, to 
ſerve it, but cannot impower any other perſon without a 


precept in writing. 


Se#?. 12. SECONDLY, If the warrant be made in the L. Quinto, 
common form, directing the officer to cauſe the party com- Kd 4. 12, 130 
plained of to come before ſome juſtice of the peace to find B. Falſe Imp. 
ſufficient ſurety, & c. and if he ſhall refuſe fo to do, to con- 3 mg 
vey him immediately to priſon, without expecting any fur- Lent 
ther warrant, until he ſhall will ingly do the ſame, &c the Crom. 2350 
olſicer who ſerves it, before he makes any arreſt, — firſt 5- Co. 39. 

B 4 to 6 Co. 54. 


© | Or SURETY or Taz PEACE. Rx. I. 


to do either, he may carry him to the gaol by force of the 
ſame warrant without more. 


e 2 Se. 13. THIRDLY, It the warrant ſpecially direct, that 
Impriſon- the party thall be brought before the juſtice who made it, 
ment 11- the officer ought not to carry him before any other. But if 1 


21. H. 7. 21. the warrant be general, to bring him before any juſtice of 

Lamb. 94,95. peace, &c. the oflicer has the election to bring him before 

| what juſtice he pleaſes, and may carry him to priſon for re- 
fuſing to find ſurety before ſuch juſtice. 


As to THE EIGHTH POINT, viz. How ſuch proceſs may Wy 
be ſuperſeded. | | | N 


Dalt. c. 69. Seck. 14. It is ſaid, that if one who fears that the ſurety ; 
of the peace will be demanded againſt him, find ſureties be- "= 

fore any juſtice of the peace of the ſame county, either be- 4 

4 

4 


fore or after a warrant is iſſued againſt him, he may have a 
fuperſedeas from ſuch juſtice, which ſhall diſcharge him 
from arreſt from any other juſtice, at the ſuit of the ſame 
Lamb. 112, Party, for whoſe ſecurity he has given ſuch ſurety. Alto it 


113. is ſaid, that an appearance upon a recognizance for the 

See v. R. Abr. peace may be ſuperſeded, by finding ſureties in the chan- 

497+ cery or king's bench, and purchaſing a writ teſtifying the 
ſame. But this practice having often been abuſed by turbu- 

> lent perſons, who deſervedly fearing to be bound to the 


peace or good behaviour, by juſtices of peace, would pro- 
cure themſelves to be bound thereto in the ſaid courts, upon 
inſufficient ſureties, or upon the colourable proſecution of 1 


{ome perſon who would be ready at all times to releaſe them : 1 
at their pleaſure, whereupon writs of juper/egcas had been = 
often directed to juſtices of peace, commanding them to YN 
forbear to arreſt the parties for ſuch cauſes, by reaſon 1 
whereof ſuch turbulent perſons uſed to miſdemean them FE). 
ſelves among their neighbours with impunity, as it is re- 788 
cited by 21. Jac. 1. c. 8. it is thereupon enacted by the Wi 
ſaid ſtatute, ** That all writs of /uper/edeas to be granted 18 
« ont of either of the ſaid courts, hall be void, unleſs ſuch 1 
„ proceſs be granted upon motion in open court firſt made, 1 
2. Chan. Rep. &c. upon ſuch ſufficient ſureties, as hall appear unto the 77 
68. judge or judges of the ſame court reſpectively, upon oath, 8 
„to be aſſeſſed at five pounds lands, or ten pounds in "FP 
„goods, in the ſubfidy . at the leaſt; which oaths, 8 
* and the names of ſuch ſureties, with the places of their 0 


* abode, and where they ſtand fo aſſeſſed in the ſubſidy 

ce books, ſhall be entered, and remain of record in the ſame 

& courts; and unlets it ſhall alſo firſt appear unto the ſaid 

Vide ante, . 8. “ judge or judges, from whom ſuch /uper/edeas is deſired, 
2. Burr. 806. 4 that the proceſs of the peace, or good behaviour, - pro- 
1 + ſccuted 
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Ch. 6o. Or SURETY or THE PEACE. 9 


to require che party to go with him, and find ſureties ac- 
cording to the purport of the warrant; but upon his refuſal 
„ ſecuted againft him or them, defiring ſuch fuper/edeas 
« bona fide, by ſome party gricved, in that court, out of 
«© which ſuch /uper/edeas is defired to be fo awarded and 
& directed. | 


As to THE NINTH POINT, v2. What ought to be the 
form of ſuch a recognizance. 


Seck. 15. If it be taken in purſuance of a writ of /upp/:- 


cavit, it muſt be wholly governed by the directions of fuch 


writ; but if it be taken before a juſtice of peace, upon 

a complaint below, it feems that it may be regulated by the 

diſcretion of ſuch juſtice, both as to the number and ſuf- Lamb. 105, 
ficiency of the ſureties, and the largeneſs of the ſum, and . 

the continuance of the time, for which the party ſhall be Palt. c. 23. 
bound. And it hath been faid, that a recognizance to keep | 
the peace as to A. B. for a ycar, or for life, or without ex- 

preſſing any certain time (a) (in which caſe it ſhall be intended (a) Thecourt 
to be tor life), or without fixing any time or place for the of king's 
party's appcarance, or without binding him to keep the a ar- 
peace againſt all the king's people in general, 1s good. bens, 
exhibited, have power to require bail for ſuch length of time as they ſhall think 
neceſſary for the preſervation of the peace. Rex v. Bowes, 1, Term Rep. 696. 


Se. 16. However, it ſeems to be the ſafeſt way to bind 3- Com. Dig, 
the party to appear at the next ſeſſions of the peace, and in 377: 
i - Lamb. 105. 
the mean time to keep the peace as to the king, and all his Palt. e. 123. 
liege people, eſpecially as to the party, according to the | 


common form of precedents. . 


As to THE TENTH POINT, vi. How ſuch a recognizance 
may be diſcharged, | 


Sec. 7 It ſeems agreed, that it may be diſcharged by (%) B. Peace 
the demiſe of the (/) king in whoſe reign it was taken, or *5; "7: 
of the, (c) principal party who was bound thereby, if it 5 1 
A : | „ 
were not forfeited before. Alſo it hath been holden, that 2. 17 
it may be diſcharged by the (4) releaſe of the party at whoſe 21. Ed. 4. 70. 
complaint it was taken, being certified together with it. Palt. c. 73. 
But this may juſtly be queſtioned, becauſe the recognizance Fo 
is not to the ſubje&, but to the king, and conicquently _ e 
cannot be diſcharged by the ſubject, who is not a party to Crom. 139. 
it. However, ſuch a releaſe will be a good inducement to 169. 144. 
the court, to which ſuch a recognizance ſhall be certified, !“ 1 
to diſcharge it; and ſo alſo will the non- appearance of the . . £4.75 
party at whoſe complaint it was taken, in order to pray the 64. * 34. 


continuance of it. And yet it is ſaid, that the ſeſſions in 2. 1 131. 
Savil 53. 

» Lev. 235. C. Jac. 282. Yelv, 207. 12. Mod. 251. Str. 835. 2. P. Will. 202. 

1. Burr, 703. 3. Burr. 1922. 

| that 


| 
il 


10 


Lamb. 111, 
112. &c. 
Dalt. c. 70. 
Hil. I, co. 1. 
K. v. Combs 
agreed, 


Sayer 283. 
Dalt. c. 7. 
Raym. 169. 
196. 

C. Jac. 598. 
1. R. A. oo. 
Parker 54. 


3. Bulſt. 120. 
Whether ſuch 
ſcire facias 
muſt ſhew the 
day on which 
the ſeſſions 
Car. 138. 


B. Peace 20. 
Dalt. c. 72. 
Lamb. 127, 
28. 
Sayer 139, 


* bench, or exchequer.“ 


Or SURETY or zz PEACE, -Bk.T. 


that caſe may, in their diſcretion, refuſe to diſcharge it. 


However, it 1s certain that fuch a recognizance cannot be 
pardoned, or releaicd by the king, before it is broken, be- 
cauſe the ſubject has a kind of intereſt in it. And it is ſaid, 
that the ſureties are not diſcharged by their death, but that 
their executors, &c. continue bound as their teſtators, &c. 


were, 


As to THE ELEVENTH POINT, v/z. How ſuch a recog- 
nizance ought to be certified and proceeded upon. 


Sect. 18. Tf it be taken by force of a writ of ſupplicavit, 
it needs not be certified till the juſtice receive a writ of cer- 
biorari to that purpoſe ; but if it be taken upon a complaint 
below, it muſt be certified, ſent, or brought to the next 
jeſhon of the peace by force of 3. Hen. 7. c. 1. that the 
party fo bound may be called; and by the fame ſtatute, 
If the party then make default, the fame default ſhall be 
„ recorded, and the fame recognizance with the record of 
„the default, ſhall be certified into the chancery, king's 
However, if the party have any 
excuſe for his not appearing, it ſeems that the ſeſfions is 
not bound peremptorily to record his default, but may equi— 
tably conſider of the reaſonableneſs of ſuch excuſe. And 
it is ſaid, that the ſeſſions cannot in any caſe proceed againſt 
the party for a forfeiture of his recognizance, either in re- 
ſpect of his not appearing or breaking the peace; but that 
the recognizance in ſuch caſe ought to be removed into 
ſome of the king's courts of WESTMINSTER-HALL, who 
ſhall proceed by /cire facias upon fuck recognizance, and not 
by indictment, &c. | i 


Szf?. 19. It ſeemeth that in a ſcire facias, upon ſuch a 
recognizance, it is ſufficient to lay the fact alledged for the 
breach thereof, as having been done contra pacem, without 
uling the words vi et amis. 
was holden, till which the party was bound to keep the peace. Cro. 


As to THE TWELFTH POINT, vig. How ſuch recogni- 
zance may be forfeited. 


Sed. 20. There is no doubt but that it may be forfeited 
by any actual violence to the perſon of another, whether it 
be done by the party hiniſelf, or by others through his pro- 
curement, as manflaughter, rape, robbery, unlawful im- 
priſonment, &c, | 


Seck. 
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Ch. 60. Or SURETY or rur PEACE. 17 


Se. 21. Alſo it hath been holden, that it may be for- Lamb. 115 Kg. 
feited by any treafon againſt the perſon of the hing; and Palt. c. 72, 
alſo by any anlawtal affembly in terrorem pops; and even dls 
yy My te: | 218 berwiſe. 


by words directly tending to a breach of the peace, as by . Ed. 4. FA 


challenging one to tight, or in his preſence, threatening to 22. Ed. 4. 3%. 
beat him, «Cc. | | | C. Car. 498, 
| : | 499. See rhe 


books cited in the following feCtion, and 2. R. Abr. 545. Pl. 2, 3, 4, 5, 6, 77 8: 
$479 Eo 3» - | h 


Seat. 22. However, it ſeems that it ſhall not be forfeited 

by bare words of heat and choler, as the calling a man knave, 

teller of lies, raſcal, or drunkard ; for though ſuch words Saxer 149. 

may provoke a cholerick man to break the peace, yet they 8 5 
do not directly challenge him to it, nor does it appear that N 589 

the ſpeaker deſigned to carry his reſentment any farther. 2. Rolls 7 
And it has been ſaid, that even a recognizance for the good 223. 

behaviour, ſhall not be forfeited for fuch words; from Palmer 126. 

whence it follows a fertig i, that a xecognizance for the Intra p. 261. 

peace ſhall not. Po on 5 


Sc. 23. Alſo there are ſome actual aſſaults on the per- 
ſon of another, which do not amount to a forfeiture of ſuch 
a recognizance ; as if an (a) officer, having a warrant a- (4) 2. Ed. 4. 6. 
gainſt one who will not ſuffer himſelf to be arreſted, beat 21. H. 7. 39. 


or wound him in the attempt to take him; or if a (6) parent alt.. 72. 
in a reaſonable manner chaſtiſe his child, or a maſter his i 
ſervant, (c) being actually in his ſervice at the time; or a 5 5 
(d) ichoolmatter his fcholar, or a (e) gaoler his priſoner, (% Sum 31. 
or even a (/) huſband his wife, as ſome ſay; or it /: Sid. 177. 


f gps a b 6 3 7 4 
one conane a friend who is mad, and bind and beat him, = 0 


&c. in ſuch a manner as is proper in ſuch circumitances, Crom. 28. 
or if a man (h) force a ſword from one who offers to kill 136. 5 
another therewith , or if a man gently lay his hands upon F. N. B. 80. 
another, and thereby ſtay him from inciting a dog againft [Tutley 149. 
a third perſon; or if (/) J beat one (without (4) wounding C00. 
bim, or throwing at him a dangerous weapon) who wrong- (3322. Al. 36. 
fully endeavours with violence to diſpoſſeſs me of my land, 2. R. As $6 
or goods; or the goods of another delivered to me to be 22: Ed. 4. 5. 
Kept for him, and will not deſiſt upon my laying my hands (9) C's 
gently on him, and diſturbing him; or if a man beat, (/) 2 K. A. 846 
or, as fome ſay, wound, or maim one who makes an affault () 3. H. 4.0. 8. 
upon his perſon, or that of his (m) wife, parent, child, or Futw. 1453. 
C. Cats 1438. 196. He 6. 31. 10. E. 4. 6. 14. Ed.. x 1 
2. R. A. 547%, 548, 549. Pult. 5, 6. Crom. 137; ů lik... 
nr (7) 41. Aff. 21. 27. Ed. 3 a3 EE an L210 4. 8. 
K. Ed. 4. 48. 12, Ed. 4. 6. B. Tort Dem. 57. 1. Sid. 246. kely. 123 
Abr. 547. 1. Keb. 884. 921. 2. inſt. 316. (½) 35. H. 6. 30, 51. 19. H. 6. 
31. 66, 12. Ed. 4. 6. Crom. 136. Dalt. c. 72. 2. R. Abr. 546. 


Malter; 


(a) 12. II. 8.2. 
(5032. JI. 6. 18. 
0. d. 4. 6. 


(6002. R. Abr. 


Js 
19. H. 6. 3 1.66. 
Dalt. c. 7 
Crom, 136. 
Con. 9. Ed. 4. 
48. 
Salk. 407. 
(e) o. Ed.. 48. 
B. Tcl. 189. 
Dalt. c. 72. 
Lamb. 129. 


7 
— + 


Crom. 136. 
Dalr. c. 72. 
C. Eliz. 86. 
Moor 249. 


Dalt. c. 22. 
B. Co. 229. 
F. Bar. 244 


Hobart 124. 
2. R. Abr. 548. 


Or SURETY or Txz PEACE. Rk. I. 


maſter ; eſpecially if it appear that he did all he could to 
avoid fighting before he gave the wound; or it a (a) man 
fight with or beat one who attempts to kill any ſtranger ; 
or if a man even (%) threaten to kill one who puts him in 
fear of death in ſuch a place where he cannot ſafely fly from 
him; or if one (c) impriſon thoſe whom he ſees fighting, 
till the heat is over. 


ect. 24. According to ſome opinions, a (d) maſter ſhall 
not forfeit ſuch a recognizance for beating another in de- 
fence of his ſervant. But it is ſaid, that a (e) ſervant is 
liable to ſuch forfeiture for beating another in defence of 
his maſter's ſon, though he were commanded by the maſter 
ſo to do, becauſe he is not a ſervant to the ſon; and for 
the like reaſon it is ſaid, that a (/) tenant ſhall incur the 
like forfeiture for beating another in defence af his land- 


lord, &c. 


$:#. 25. But it ſeems agreed, that no one ſhall forfeit 
ſuch a recognizance by a bare treſpaſs on another's lands, 
or goods, unleſs it be accompanied with ſome violence to 


the perſon. 


Sect. 26. And it ſeems to be the better opinion, that a 


man is in no danger of ſuch a forfeiture. from any hurt 


done to another by playing at cudgels, or ſuch like ſport, 
by conſent, becauſe the intent of the parties ſeems no way 


unlawful, but rather commendable, and tending mutually 


to promote activity and courage. Yet it is ſaid, that he who 
wounds another in fighting with naked ſwords, does in 
ſtrictneſs forfeit ſuch a recognizance, becauſe no conſent can 
make ſo dangerous a diverhon lawtul. 


Sef?. 27. But it ſeemeth, that a man ſhall not forfeit 
ſuch recognizance, by a hurt done to another merely 
through neeligence, or milchance ; as where one ſoldier 
hurts another by diſcharging a gun in exerciſe, without 
ſathcient caution ; for notwithſtanding ſuch perſon muſt, 
in a civil action, give the other ſatisfaction for the damage 
occaſioned by his want ot care, yet he ſeems not to have of- 
fended againit the purport of ſuch a recognizance, unleſs 
he be guilty of fome wilful breach of the peace. 
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CHAPTER THE SIXTY-FIRST. 
Or SURETY rox THE GOOD BEHAVIOUR. 
A ND now we are come to SURETY for the good behaviour, 
which, being of great affinity with SURETY of the peace, 
both as to the manner in which it is to be taken, ſuperſeded, 


and diſcharged, &c. ſeems not to require a particular con- 
fideration, ſave only as to the following points: 


1. For what miſbehaviours it is to be required. 
2. For what it ſhall be forfeited. 


As to THE FIRST POINT, Liz. For what miibehaviours 
ſurety is required. 


Sect. 1. It is to be obſerved, that by 34. Edw. 3. c. 1. 
Juſtices of peace are empowered to reſtrain offenders, 
rioters, and all other barrators, and to purſue, arreſt, 
take, and chaſtiſe them, according to their treſpaſs, or 
offence ; and to cauſe them to be impriſoned, and duly 


and according to that which to them ſhall ſeem beſt to 
do by their diſcretions, and good adviſement ; and allo 
to inform them, and to enquire of all thote who have 
been pillors and robbers in the parts beyond the ſea, and 
be now come again, and go wandering, and will not la- 
bour as they were wont in times paſt, and to take and 
arreſt all thoſe that they may find by indictment or by 
ſuſpicion, and to put them in priton, and to- take of all 
them that be not of good fame, where they ſhall be 
found, ſufficient ſurety and mainprize of their good be- 
haviour towards the king, and his people, and the other 
duly to puniſh, to the intent that the people be not by 

ſuch rioters troubled nor indamaged, nor the peace ble- 

miſhed, nor merchants, nor others paſſing by-the high- 
ways of the realm diſturbed, nor put in the peril which 

* may happen of ſuch offenders.“ | 
Sect. 2. In the conſtruction hereof there ſeem to have 
been ſome opinions, that the ſtatute, ſpeaking of thoſe that 
be not of good fame, means only ſuch as are defamed, and 
juſtly ſuſpected that they intend to break the peace, and 
that it does not any way extend to thoſe who are guilty of 
| other 


13 


4+ Com. 248. 
251. 253» 


puniſhed according to the laws and cuſtoms of the realm, 


Vide Barlow, 
524. 


4. Inſt. 787. 
3. H. 7. ü 
13. H. 7. 10. 
Pulton 18, 


i Or SURETY For THE MT; 


other miſbehaviours not relating to the peace. But this 

ſcems much too narrow a conſtruction, ſince the abovemen=- 

5 tioned expreflion of * perſons of evil fame,“ in common 
1 underſtanding, as properly includes perſons of ſcandalous 
116, 117. behaviour in other reſpects, as thoſe who by their quarrel- 
alt. c. 75. ſome behaviour give juſt ſuſpicion of their readineſs to 
break the peace. And accordingly it ſeems to have been 

always the better opinion, that a man may be bound to his 

good behaviour for many cauſes of ſcandal which give him 

12. Mod. 466. à bad fame, as being contrary to good manners only; as 
(4) 13.H. 7. 10. for (4) haunting bawdy-houſes with women of bad fame; 
(0 Crom. Igo. or for (J) keeping bad women in his own houle ; or for 


(C. Elis. 78. ſpeaking words of contempt of an inferior (c) magiſtrate, 


1. Levin. 52, og a juſtice of peace, or mayor of a town, &c. though he 
„ be not then in the actual execution of his office, or of an 
1. Roll. 224. Inferior officer of juſtice, as a conitable, and ſuch like, be- 


Latch. 220. ing in the actual execution of his office. 
Con. C. Eliz. 85 
$89. 449. Palmer 130. 1. Roll. 227, 228. 3. Bulſt. 139, 140. Cro. Car. 409. 


| Sect. 3. However, it ſeems the better opinion, that no 
(4)C.Car.498, one ought to be bound (4) to the good behaviour for any 
my El 8, Tah, quarreliome, or unmannerlywords, unleſs they either 
— + $50 directly tend to a breach of the peace, or to ſcandalize the 
Sup. c. bo. . 22. government, by abuſing thoſe who are intruſted by it with 
2. Roll. 299. the adminiſtration of Juſtice, or to deter an officer from do- 
227. ing his duty; and therefore it ſeems, that he (e) who barely 
Palmer 126. calls another rogue, or raſcal, or teller of lies, drunkard, 
&c. ought not, tor ſuch cauſe, to be bound to the good 

behaviour, 


Ser. 4. However, | cannot find any certain preciſe rules 
for the direction of the magiſtrate in this reſpe&, and there- 
fore am inclined to think, that he has a diſcretionary power 
to take fuch ſurety of all thoſe whom he ſhall have juſt 
cauſe to ſuſpect to be dangerous, quarrelſome, or ſcandalous, 
as of thoſe who ſleep in the day, and go abroad in the 

| night, and of ſuch as keep ſuſpicious company, and of 
Dalt. 95. ſuch as are generally ſuſpected to be robbers, &c. and of 
1. Roll. 159. eve-droppers, and common drunkards, and all other per- 
a. Ven. 22, 23, ſons, whole miſbehaviour may reaſonably be intended to 
wy bring them within the meaning of the ſtatute, as perſons 
of evil fame, who, being deſcribed by an expreſſion of ſo 

great latitude, feem in a great meaſure to be left to the 

Judgment of the magiſtrate, Bur if he commit one for 

want 
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ch. 6. GOOD BEHAVIOUR 15 


want of ſurcties, he muſt ſhew the cauſe, &c. with con- 
venient certainty (1). 

(1) Security for good behaviour may be taken: For uſing opprobrious terms in 4 
court of juſtice. 1. Lev. 107, Accuſing juſtices of ignorance in the excite laws. 
1. Vent. 16. Publiſhing an obſcene book. Fort. 193. For exciting diſcontents in 
the minds of the people. 2. Vent. 24. For cffermg medicines to deſtroy a child in 
the womb. Cro: Eliz. 449. For obſtructing another on his neceſſary way to a court 
of juſtice, 2. Lill. Reg. 649. For diſturbing a licenſed preacher. I. Mar. . 25:35 
For unlawful fiſhing or hunting. 5. Eliz. c. 21. For neglecting church a month. 
33. Eliz. c. 1. For hunting or ſtealing decr cr conies. 1. Jac. 1. c. 13. fed vide 16, 
Geo. 3. c. 30. And it is a uſual part of the judgment in a miſdemeanour. 4. Bac. 
Ab. 698. But a juſtice of a peace cannot compel the ſecurity upon a general in- 
formation. Str. 16. And whether a perſon taken upon the warrant of a tceeretary 
of ſtate for a libel ſhall give ſecurity for his good behaviour, ſeems unſettled. 1. Wu. 
29. ſed vide 2. Will. 160. and for a very full account of this title, 4. Burn. 269. 283. 


As to THE SECOND POINT, vz. For what miſbehaviours 
ſuch a recognizance ſhall be forfeited. 


Sect. 5. It is laid down as a general rule in the argu- palm. 129. 120. 
ment of Stamp and Hide caſe, that whatever will be a C. Car. 499. 
good cauſe to bind a man to his good behaviour, will for- 
feit a recognizance for it. Vet this is ſince denied in Ho- 
ward”s caſe; and indeed does by no means ſeem to be main- 
tainable, becauſe the ſtatute, in ordering perſons of evil fame 
to be bound in this manner, ſeems in many caſes chiefly to 
regard the prevention of that miſchief which they may 
juſtly be ſuſpected to be likely to do; and in that reſpect 
requires them to ſecure the publick from that danger which 
may probably be apprehended from their future behaviour, 
whether any actual crime can be proved upon them, or not; 
and it would be extremely hard in ſuch caſes to make per- . „ 
ſons forfeit their recognizance, who yet may juſtly be com- 33.1, Cu. 
pellable to give one, as thoſe who keep ſuſpicious company, - 
or thoſe who ſpend much money idly, without having any 
viſible means of getting it honeitly, or thoſe who lie under 
a general ſuſpicion of being rogues, &c. 


Se. 6. However, it ſeems that ſuch a recognizance ſhall 2. H. . 2. 
not only be forfeited for ſuch actual breaches of the peace, ©: EI 36. 
for which a recognizance for the peace may be forteited, 2 
but alſo for ſome others, for which ſuch a recognizance 230% : 
cannot be forfeited ; as for going armed with great numbers C. Car. 493. 
to the terror qf the people, or ſpeaking words tending to 
ſedition. &c. and alſo for all ſuch actual miſbehaviours 
which are intended to be prevented by ſuch a recognizance, 58 160. 
but not for barely giving cauſe of ſuſpicion of what per- Lam, 


haps may never actually happen. C. Jac. 412. 


It may bo diſcharged on motion on producing proſecutor's conſent, verified by afſi- 
davit. Hardwicke's Caſes, 138. Or conſenting by Counſel, 1. Burr. 753, Sed vide 


ch. 60. [. 17, 
CHAP- 
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HAP TER THE SIXTY-SECOND. 


Or ASSAULTS and BATTERIES. 


AND now I am come to conſider the ſeveral kinds of 
actual diſturbances of the peace. 


And theſe are, either, Such as may be committed by one 
or two perſons ; or, Such as require a great number, 


Thoſe which may be committed by one or two perſons, 
are, aſſaults and batteries ; or affrays; or forcible entries 
and detainers, 


As to ASSAULTS AND BATTERIES, I ſhall conſider the 
following particulars : | 


1. What ſhall be ſaid to be an aſſault, 
2. What ſhall be ſaid to be a battery, 
3. In what caſes aſſault and battery may be juſtified. 


4. In what manner they are to be puniſhed. 


As to THE FIRST POINT, viz. What ſhall be ſaid to be 


an aſJault. 
Pulton 4. Sef. 1. It ſeems that an aſſault is an attempt, or offer, 
b. Mod. 173, with force and violence, to do a corporal hurt to another; 
<4 as by ſtriking at him with or without a weapon; or pre- 


RK. Abr. 648. p : : | : 
.. 5-4 8 ſenting a gun at him at ſuch a diſtance to which the gun 


1. Mod. 3. will carry; or 3 a pitch-fork at him, ſtanding with- 
1. Keb. 921. in the reach of it; or by holding up one's fiſt at him; or by 


41. Eq. 3. 40. any other ſuch- like act done in an angry threatening manner: 


2 5 5 and from hence it clearly follows, that one charged with 


22. Aff. 60. an aſſault and battery, may be found guilty of the former, 
2· R. Abr. 5345. and yet acquitted of the latter. But every battery includes 
* 5 op 187: an aſſault; therefore on an indictment of aſſault and battery, 
Law & 25 in which the aſſault is ill laid, if the defendant be found 
235. Aauilty of the battery, it is ſufficient, Notwithſtanding the 

many ancient opinions to the contrary, it ſeems agreed 

at this day, that no words whatſoever can amount to an 


Iſſault. 
As 


Ch. 62. Or ASSAULTS and BATTERIES. 


As to THE SECOND. POINT, viz, What ſhall be ſaid to 
be a battery. | 


Sec. 2. It ſeems that any injury whatſoever, be it never 
ſo ſmall, being actually done to the perſon of a man in an 
angry, revengeful, rude, or inſolent manner, as by ſpit- 
ting in his face, or any way touching him in anger, or 
violently joſtling him out of the way, are batterics in the 
eye of the law. But it is ſaid to be no battery to lay one's 
hand gently on another whom an officer has a warrant to 
arrcſt, and to tell the officer that this is the man he wants 


As to THE THIRD POINT, vigz. In what caſes an aſſault 
and battery may be juſtified. 


Seck. 3. This is fo fully ſet forth already in the chapter 
of Surely of the Peace, that there ſeems to be no need of any 
further conſideration thereof in this place; and therefore [ 
ſhall only add, that where a man in his own detence beats 
another who firſt aſſaults him, &c. he may take an advan- 
tage thereof upon an indlietment, as well as upon an ation ; 
but with this difference, that in the firſt caſe he may give it 
in evidence upon the plea of u gw/ty, and in the latter he 
mult plead it ſpecially, | 


As to THE FOURTH POINT, 5. How unlawful aſſaults 
and batteries are puniſhed. 


Seft. 4. There is no doubt but that the wrong doer is 
ſubje& both to an action at-the ſuit of the party, wherein 
he ſhall render damages, &c. and allo to an indictment, at 
the ſuit of the king, wherein he ſhall be fined according to 
the heinouſneſs of the offence. 


+ Seck. 5. By 5. Hen. 4. c. 6. and 11. Hen. 6. c. 11. 
“ To affault or affray any of the members of the houſe of 
lords, or houſe of commons, or other council of the 
* king, or any of their ſervants, in their way to, or at- 
* tendance on parliament, is puniſhable, upon non-ſur- 
render, or proclamation, with double damages, and tine 
and ranſom at diſcretion.” | 


+ Se&. 6. By 9. Edw. 2. c. 3. © If any lay violent hands 
« ona clerk, he may be indicted before the king for the peace 
0 oO and ſucd before the biſhop for the ſpiritual of- 
« tence,” 


+ Seft. 7. By g. Eliz. c. 4. ſ. 21. © If any ſervant aſ- 
fault or affray his maſter, miſtreſs, or overſcer, he ſhall 
Vol I. | « ſuticc 
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22. Aſſ. 11. 
Pult. 
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Or ASSAULTS axp BATTERIES. Bk. J. 


ſuffer impriſonment, not exceeding a year, on conviction 


before two juſtices of the county, or the chief magiſtrate 


and two corporators of a town.—And if further puniſh- 


ment thould appear neceſſary, the juſtices in ſeſſions, or 


the head magiſtrate and four or ſix corporators in a town, 
may exerciſe their diſcretion, ſo that the puniſhment ex- 
tend not to life or limb.” | 


+ Sc. 8. By 9. Ann. c. 16. © To aſſault and ſtrike 
any privy councillor, in the council, or in any committee 
thereof, in the execution of his duty, is death.“ 


+ Se#. 9. By 9. Ann. c. 14. ſ. 8. To aſſault and beat 
any other on account of money won by gaming, in the 
manner deſcribed, is forfeiture of goods, and two years 
impriſonment.” | 


+ Sec. 10. By 6. Geo. 1. c. 23. ſ. 11. To aſſault an- 


other in the ſtreet, with intent to ſpoil their cloaths, is 


tran{portation.”? 


+ Se. 11. By 9. Geo. 1. c. 22. © To aſſault another 
by wilfully ſhooting at lum, is telony without clergy.” | 


* 5 » - * 
+ Sect. 12. By 7. Geo. 2. c. 21. To afiault with in- 
tent to rob, is tranſportation.” 


+ Sei. 13. By 12. Geo. lo affault any 
maſter woolcomber, or weaver, or other perſon concern— 
ed in the woolen manufactory, whereby he ſhal! receive 
any bodily hurt, for not complying with any of the bye 
laws which are mentioncd in the act, or ſhall write or 
ſend any threatening letter, &c. &c. is tranſportation for 
ſeven years.”! 
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CHAPTER THE SIXT. Y - THIRD, 


Or AFFR AY 8. 
* treating of aff rays, 1 {hall N 
1. What ſhall be ſaid to be an affray. 
2, How far it may be ſuppreſſed by a private perſon. 
3. How far by a conſtable. 
4. How far by a juitice of peace. 


s. In what manner the feveral kinds of affrays may be 


puniſhed. 


As to THE FIRST POINT, viz. W hat thall be ſaid to be 


an affray. 


Sect. 1. It is ſaid, that the wo rd *afray” 18 derived from 
the French word rain, to territy, and that, in a legal lenic, 
it is taken for a publick offence to the terror of the peo- 


ple. From this definition it ſcems clearly to, fellow, that 


there 3 4 an afſaull Wich wil! Den amount ro an «ji ay; 
as where it happens in a private placc, out of the hearing 

or ſceing of any, except the part! es concerned; in which 
caſe it cannot be ſaid to be to the terror of the people; and 
for this cauie tuch a private aſſault ſceins not to be inquir- 
able in a court leet, as ali affrays certainly are, as being 


common nutances. 


Seel. 2, Allo it is ſaid, that no quarrelſome or threaten- - 


ing words whatiocver ſhall amount to an affray; and that 


no one can juilify laying his hands on thoſe: who ſhal! 
ba arely quarrel with angry words, without coming 5 blows; 
yet it ſeemeth, that the conſtable may, at the requeſt of the 
er threatened, carry the perſon, who threatens to beat 
lim, before a juſtice, in order to find ſureties. 


Sed, 3. Alſo it is certain, that it is a very high offence 
to challenge another, either by word or letter, to fight a 
duel, or to be the meſſenger of ſuch © ch. alle nge, or even 
barely to endeavour to provoke another to tend a challe nge, 
or to fight; as by diſperſing letters to that purpoſe, full of 
re fle- Aions „ and infinuating a deſire to fight, &c. 


C 2 | | + By 
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4. Comm. 145. 


Lamb. 12 6, 
126. 

4. H. 6.8 
8. Ed. 4. 


23. Ed. 4. 
Dalt. e. 
Lamb. Con- 
table, 14. 
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"T0 158. 
Inſt. 188. 
1. Sid. 186. 
Keb. 694. 
110 ), 120. 218 
2. R. A 78. 
. Burr. 316. 
85 & Han- 


key. 


Lamb. 126. 

3. Inſt. 100.76. 
2. R. Abr. 78. 
Summary 137. 


Or AT F RAS. Bk. I. 


+ By g. Ann. c. 4. ſ. 8. Whoever ſhall challenge or 
« provoke to tight any other perfon or perſons whattoever, 
upon account of any money won by gaming, playing, 
« or betting at any of the games mentioned in the act, 
«« ſhall, on conviction by indictment, or information, for- 
& fcit all their goods, chattels, and per{onal eſtate, and ſuf- 
fer impriſonment without bail, in the county priſon tor 
wo years.” 


Sf. 4. But granting that no bare words, in the judg- 
ment of law, carry in them ſo much terror as to amount to 
an affray, yet it ſeems certain, that in ſome cates there 
may be an affray where there is no actual violence; as where 
a man arms himſelf with dangerous and unuſual weapons, 
in ſuch a manner as will naturally cauſe a terror to the peo- 
ple, which is ſaid to have been always an offence at com- 
mon law, and is ſtrictly prohibited by many ſtatutes. 


By 2. Edw. 3. it is enacted, „That no man, great 
© nor ſmall, of what condition ſoever he be, except the 
“ king's ſervants in his preſence, and his miniſters in ex- 
«« ecuting of the king's precepts, or of their office, and ſucli 
« as be in their company aitiſting them, and aiſo upon a 


„cry made for arms to keep the peace, and the fame in 


« ſuch places where ſuch acts happen, be ſo hardy to come 
e before the king's juſtices, or other of the king's miniſters 
« doing their othce, with force and arms, nor bring no 
force in affray of peace, nor to go nor ride armed by 


« night nor by day, in fairs, markets, nor in the preſence. 


of the juſtices or other miniſters, nor in no part elſe- 
« where, upon pain to forfeit their armour to the king, 
and their bodies to priſon, at the king's pleaſure. And 
„that the king's juſtices in their, preſence, ſheriffs, and 
other miniſters in their baihwicks, lords of franchiſes, 
* and their bathffs in the ſame, and mayors and bailiffs of 
cities and boroughs, within the ſame cities and boroughs, 
and borough-holders, conſtables and wardens of the 
« peace within their wards, ſhall have power to exccute 
this act: and that the juſtices aſſigned, at their coming 
% down into the country, thall have power to enquire how 
** ſuch officers and lords have exerciſed their offices in this 
caſe, and to punith them whom they find that have not 
done that which pertained to their office;” and this ſta- 
rute is farther enforced by 7. Rich. 2. c. 13. and 20. Rich. 
+. DD OE EEE EY -. 


And 
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Ch. 63. Or AFFRAYS: 


And in the expoſition of it the following points have been 
holden : . 


Sect. 5. FirsT, That any juſtice of peace, or other 
perſon who is empowered to execute this ſtatute, may pro- 
cecd thereon, either ex icio, or by force of a writ out of 
chancery, formed upon the ſtatute, and that if he find any 
perſon in arms contrary to the form of the ſtatute, he may 
jeize the arms, and commit the offender to priſon ; and 
that he ought alſo to make a record of his whole proceed- 
ing. and certify the fame into the chancery, where he pro- 
_ ceeds by force of the ſaid writ, or into the exchequer, 
where he proceds ex 9ficzo. | 


Seft. 6. SEconDLY, That where a juſtice of peace, &c. 
proceeds upon the ſaid writ, he may not only impriſon 
thoſe whom he thall find offending againit the ſtatute in his 
own view, but allo thoſe who thall be found by an inqueſt 
taken before him, to have offended in ſuch manner in his 
abſence. And | do not fee why he may not do the ſame where 
he proceeds cx cio; for ſeeing the ſaid writ hath no othe 
foundation but the ſaid ſtatute, and is the moſt authentic 
explication thereof, it ſecmeth that the rules therein pre- 
{ſcribed ſhould be the beſt direction for all proceedings upon 
that ſtatute, 


$3. 7. Thin px, That the under-ſheriff may execute 
the ſaid writ, being directed to ihe ſheriff, if it name him 
only by the name of his office, and not by his proper 
name, and do not expretsly command him to act in his 


proper perſon. 


Seck. 8, Fouxrulv, That a man cannot excuſe the: 


wearing fuch armour in publick, by alledging that ſuch a 
one threatened him, and that he wears it for the ſafety of 
his perſon from his aſſault. But it hath been reſolyed, that 
no one ſhall incur the penalty of the faid ſtatute for aſſem- 
bling his neighbours and friends in his own houte, again{t 
thoſe who threaten to do him any violence therein, becauſe 
a man's houle is as his caſtle, 


_ 824, 9. FIrTHLY, That no wearing of arms is within 
the meaning of this ſtatute, unleſs it be accompanied with 
ſuch circumſtances as are pt to terrily the people; from 
whence it ſeems clear / to follow, that perſons of quality are 
in no danger of Offending againſt this ſtatute by wearing 
common weapons, or having their uſual number of attend- 
ants with them for their ornament or defence, in ſuch 


places, and upon ſuch occaſions, in which it is the com- 
: 4 ä mon 


21 


F. N. B. 249» 


3. Inſt. 161. 
Dalt. c. 22. 
Lamb. 168, &c. 
Daliſ. 23. 

2. Bulſ. 320. 


C. Eliz. 294. 
Con. Lamb. 
170. 


| He Eliz. 294 


3. Iuſt. 161. 
2. II. 7 39 


3. Mod. 117. 
2. Bulſt. 330. 
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Or AFFRAYS. Bk. J. 


mon faſhion to make ule of them, without cauſing the leaſt 
ſuſpicion of an intention to commit any act of vindeties or 
diſturbance of the peace. And from the fame ground it 
alſo follows, that perſons armed with privy coats of mail, 
to the intent to defend themſelves againſt their es, 
are not within the meaning ot this itatute, becauſe they do 
nothing in terrorem poprl:. Lo 


Sect. 10. SIXTHLY, That no oveſon is within the in- 
' tention of the ſaid ſtatute, who arms himſelf to ſuppreſs 
dangerous rioters, rebels, or enemies, and endeavours to 
fupnpreis or reſiſt ſach diſturbers of the peace or quiet of the 
realm; for perions who fo arr 1 theme es, ſeem to be ex- 

mpted out of the general words of the hid ſtatute, by that 
ae of the exception, in the beginning thereof, which ſeems 
to allow all perions to arm them ſelves, upon a cry made 
for arms, to keep the peace, in ſuch places where fuch acts 


happen 


As to THE SECOND POINT, oi. How far an affray may 
be ſuppreſſed bye a private perſon, | 


Sect. 11. It ſeems agreed, that any one who ſecs others 
fighting, may lawfully part them, and alſo ſtay them till 
the heat be over, and” then deliver them to the conſtable, 
who may carry them before a juſtice of peace, in order to 
their finding ſureties for the peace. Alſo it is faid, that an 
pri vate perſon may Rop thote whom he fhall ſee coming 
to join either party; and from hence 1t ſeems clearly to 
follow, that if a man receive a hurt from either party in 
thus endeavouring to preſerve the peace, he ſhall have his 
remedy by an aciion againkt him. Alſo upon the fame 
ground it ſcems equa ally reaſonable, that if he unavoidably 
happen to hurt either party, in thus doing what the Jaw 
both allows and commends, he may well jultity it, inaſ- 
much as he is no way in fault; and the damage done to the 
other, was occaſioned by a laudable intention to do him a 
kindneſs. 


Sit. 12. However it ſeems clear, that if either party be 
dangerouſly wounded in ſuch an affray, and a ſtander-by, 
endeavouring to arreſt the other, be not able to take him 


B.F, Imp. 35. without hurting, or even wounding him, yet he is no way 


liable to be punithed for the ſame, inaſmuch as he is bound, 
under pain of fine and impriſonment, to arreſt ſuch an of- 
fender, and either detain him till it appear whether the party 
will live or die, or carry him before a juſtice of peace, by 
whom he either is to be bailed or committed, &c, 


As 
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AFFRAYS: 


5 r 63. 0 F 
go As to THE THIRD POINT, 27g. How far an affray may be 
7 ſuppreſſed by a conſtable. 
0 Seck. 13. It ſeems agreed, that a conſtable is not only 3. Int. 238 
5 impowered, as all private perſons are, to part an affray Lamb. 732 
is which happens in his preſence, but is alfo bound 1 his BE 
1 peril to uſe his beſt endeavours to this purpoſe ; and not 3. H. 3. 10. 
AM only to do his utmoſt himielf, but alſo to de EW the aſ- 
1 ſiſtance of others, which if they refuſe to give him, the 
5 are punitha able with fine and imprifonment. 

Set. 14. And it is ſaid, that if a conſtable ſee perſons Lamb. 132, 

either actually engaged in an affray, as by ſtriking, or offer- 133. 


ing to ſtrike, or dra wing their weapons, &c. or upon the 
very point of entering upon an affray, as where one ſhall 
threaten to kill, wound, or beat another, he may either 
carry the offender before a juſtice of the peace, to the 
end that ſuch juſtice may compel him to ind f{uretics for ! 
the Peace, &. or he may impriſon him of his own autho- 3 
rity for a reaſonable time, till the hear ſhall be over, and 
allo afterwards detain him till he find ſuch furety by obli- 
gation. But it feems, that he has no power to impriton 
ſuch an offender in any other manner, or for any other 
purpoſe ; for he cinnot juſlity the committing an affraver 
to eaol till he ſhall be puniſhed for his offence; and it is 
ſaid, that he ought not to lay hands on thoſe who barely 
contend with hot words, without any threats of perſonal 


ds, 
: hurt, and that all which he can do in ſuch. a. caſe, is 
to command them under pain of 1mpriſonment to avoid 
fighting 
9 oo 15. But he is ſo far intruſted with a power over 
{ 10 all actual affrays, that thou 15h he himſelf is a ſufferer b 
5 them, and therefore liable to be 0 5 ted againſt, as likely 2. 
: iv, to be partial in his own cauſe, yet he may ſuppreſs them; 
. and therefore, if an aſſault be made upon him, he may 
. "2 not only defe: id himſelf, but allo impriſon the offender, in 
1 the ſame manner as if he were no way a party. 
- = Se. 16. And if an affray be in a houſe, the conſtable 
1 may break open the doors to preſerve ths peace, and if at- 
„ jrayers fly to a houſe and he follow with freſh ſuit, he may 
; 3  brea's open the doors to take them. 
TW 
* BW 17. But it is faid, that a conſtable hath no power 
F | to arreſt a man for an affray done out of his own view, 
/ = Wituout a warrant from a juſtice of peace, unleſs a fclony 


were done or likely to be done; for it is the proper buſine!: 13 
$ of a couflable to preſerve the peace, not to puniſn the 
8 ” | 4 brench 
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breach of it ; nor does it follow from his having power to 
compel thoſe to find ſureties who break the peace in his 
preſence, that he has the ſame power over thoſe who break 
it in his abſence, inaſmuch as in ſuch caſe it is moſt proper 
to be done by thole who may examine the whole circum- 
ſtances of the matter upon oath, which a conſtable cannot 
do; yet it is faid that he may carry thoſe before a juſtice of 
peace, who were arreſted by ſuch as were preſent at an at- 
tray, and delivered by them into his hands. 


As to. THE FOURTH POINT, v:2. In what manner an 
affray may be ſuppreſſed by a juſtice of peace. 


$:4. 18. There is no doubt but that he may and muſt 
do all ſuch things to that purpoſe, which a private man or 
conſtable are cither enabled, or required by the law to do. 
But it is laid, that he cannot without a warrant authorize 
the arreſt of any perſon for an affray out of his view. Yet 
it ſeems clear, that in ſuch caſe he may make his warrant 
to bring the offender before him, in order to compel him. 
to find ſureties for the peace. | 


S:#. 19. Alſo it ſeems, that a juſtice of peace has a 
greater power over one who has dangerouſly wounded 
another in an affray, than either a private perſon or a con- 
ſtable; for there does not ſeem to be any good authority, 
that theſe have any power at all to take ſureties of ſuch an 
ofender ; but 1t ſeems certain, that a Juſtice of the peace has 
a diſcretionary power either to commit him, or to ry him, 
till the year and day be paſt; but it is ſaid, that he ought to 
be very cautious how he takes bail, if the wound be dan— 
gerous ; for that if the party die, and the offender appear 
not, be is in danger of being ſeverely fined, if he ſhall ap- 
pear, upon the whole circumſtances of the caſe, to have been 
too favourable. 


As to THE FIFTH POINT, viz, In what manner the ſe- 
veral kinds of affrays are to be puniſhed. 


Sect. 20. It ſufficiently appears from the foregoing part 
of this chapter, how ſuch affrays as are accompanied with 
force and arms, are to be dealt with upon the fatute of 
Northampton. And therefore I ſhall only examine in this 
place, what penaltics other affrays are liable unto. 


As to which 1t is to be obſerved, that all affrays in ge- 
neral are puniſhed by fine and impriſonment, the meaſure 
of which 1s to be regulated by the diſcretion of the judges 
according to the circumſtances of the caſe, which very 
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much vary the nature of this crime, and in ſome caſes make 
it ſo inconſiderable as ſcarce to deſerve to be taken notice 
of; and in others make it an oifence of a very heinous 


nature. 


As in the following inftances: FIRST, In reſpect of the 
dangerous tendency thereof. SECONDLY, In reſpect of the 
perſons againſt whom it is committed. THIRDLY, In 
reſpect of the place wherein it happens. 


Sect. 21. And FIRST, An affray may receive an aggra- 
vation from the dangerous tendency thereof; as where per- 
ſons coolly and deliberately engage in duel, which cannot 
but be attended with the apparent danger of murder, and 
is not only an open defiance of the law, but carries with 


it a direct contempt of the juſtice of the nation, as putting 


men under a neceſſity of righting themſelves; upon which 
conſiderations, perſons convicted of barely lending a chal- 
lenge, have been adjudged to pay a fine of one hundred 
pounds, and to be impriſoned for one month without bai!, 
and alſo to make a publick acknowledgment of their offence, 
and to be bound to their good behaviour. 


Seck. 22. SECONDLY, An affray may receive an aggra- 
vation from the perſons againſt whom it is committed; as 
where the officers of juſtice are violently diſturbed in the 
due execution of their office, as by the reſcous of a perion 
legally arreſted, or the bare attempt to make fuch a reicous ; 
for all the miniſters of the law arc under its more immedi- 
ate protection. | Pe 


Set. 23. TrinpDLY, An affray may receive a farther 
aggravation from the place wherein it is committed; and upon 
this reſpect all affrays in the king's court are fo ſeverely pu- 
niſhed, as hath been ſhewn already in chapter 21. Upon 
the ſame account alfo, all affrays in a church or church-var, 
have been always eſteemed very heinous offences, as being 
very great incignities to the Divine Majeſty, to whoſe Won 
ſhip and ſervice ſuch places are immediately dedicated. And 
upon this conſideration all irrevereat behaviour in the 
places liath been eſteemed ſo criminal by the makers of our 
laws, that they have not only ſeverely puniſhed ſuch dif- 
turbances in them which are puniſhable wherever they hap- 
pen, as all actual affrays, &c. but alſo ſuch which it they 
happen elſewhere, are not punithable at all; as bare quar- 
relſome words, and cven fuch which would be commend - 
able if done in another place; as arreſts by virtue of legal 
proceſs. ; : 


% 
But, 


Popham 153. 
3. Inſt. 158. 


1. Sid. 186. 
1. Keb. 694. 


Moor 563. 


12. Co. 101. 
1. Keb. 299, 
491. 

1. Nod. 186. 


The C) FF NCE 
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attray in a 
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church- yard. 


C. Jac. 462 

x. Ver 146. 

Lit. 149 

Hetl. $6. 

1 Eliz. 919. 
Burr. 240. 

2. 14 Ray. 30 

10. Mod. "i 

1 

1. Ventris 146. 

B. R. H. 179. 

680. 224. 

B. Prohib. 14. 
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But, for the better underſtanding hereo f, I ſhall conſider 
the ſeveral ſtatutes made for this purpoſe, 


e 9 And firſt, it 19 enacted by : 5 & 6. E. dyp. 6. C. 4. 

That it any perſon whatſocver ſhall, by words only, quar- 
BY Trek chide, or brawl, in any church or clurch-yard, that 
„then it ſhall be 1 0 vrito the ordinary of the RE 
„ where the fame offence ſhall be done, and proved by tw 
&« lawtul witneites, to fal pend every perſon ſo oſfe Cs; 
«that is to lay, if he be a layman, 4% ingreſſu eccleſiæ, and 
% it he be a clerk, from the minifiration 1 nis Office, for 

ſo long time as the fame ordinary ſhall by bis qiſcretion 


„think mect and convenient, ce to the fault.“ 


Seck. 25. And it is Nr enaQed by the ſaid ſtatute, 

That if anv perſon ſhall fmite or lay any vioient hands 
« upon any other, either in any church or caurch-1 ard, 
that then, %% faite, every perſon ſo ofbending 110 all 55 
% deemed excommunica = and be excluded from the Flow 
% ſhip and company of QChriit's congregation, '? 


Sect. 26. And it is alſo further enacted by the Hard ſta- 
tute, “ That if any perſon ſhall malicigutly rike any per- 
„ fon with any weapon in any church or church- -yard, or 
& ſhall draw any weapon in any. church or church-Vyard, to 
„ the intent to ſtrike another with the fame wen pon, that 
6 then every perſon ſo oftendangy and thercot being con- 
& vitted by verdict of twelve men, or by his own: confeſ- 
& ſion, or by two lawful witneiles, before the juſtices of 
* aflize, juſtices of oper and terminer, or Juſtices of peace 
« in their ſeffions, by force of this act, ſhall be adjudged 

« by the ſame juttices before whom ſuch perſon ſhall be 
e convicted, to have one of his cars cut off, &c. and befides 


„that every ſuch to be, and ſtand % fabio excommuni- 


13 


Sef. 27. And in the expoſition hereof it hath been 
holden: | 


nding *the words of the ſtatute 
ites another in the church, &c. 
mmunicate, yet there ought 
on at law, which mult be 


FirsT, That notwith 
be expreſſo d, that Ire who 
ſhall, %% faclo, be deemed exc 
either to be a precedent convie 


tranſmitted to the ordinary, or\elſe the excommunication 


muſt be declared in the ſpiritual court upon a proper proof 
of the offence there ; for it is implicdin every penal law, 
that no one ſhall incur the pe nalty thereof, till he be found 
guilty upon a lawful trial. Alſo it mult be intended in the 


conſtruction of this ſtatute, that the cxcommunication 
ought 
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ought to appear judicially, for otherwiſe there could bs no 
ablolution. 


Seck. 28. SECONDLY, That he who ſtrikes another in a C. Tac. 267. 
church, &c. can no way excuſe himſelf, by ſhewing tha 8 4 
the otlier aſſaulted him. W En 

nomus, 3. vol. 46, 47. 


Sect. 29. Trrrp, That church-wardens, or perhaps 1. Saund. 23, 
private perſons, who w chip boys for playing in the church, 1. Sid. 
or pull off the doe und abt tinarely refuſe-to take LE 
them off themſelves, or gently lay their hands on thoſe who 1. Mod. 168. 
diſturb the performans e of any part of divine ſervice, and 
turn them out of the church, are not within th nin r 
of the ſtatute, 

This act contains three diſtinct clauſes levelled againſt three Gitiaft oFencer in 
churches and church-xvards. Firſt, quarrelling, chiding, or brawling by words only. 
Secondly, ſwiting or laving violent hands. hir yy Striking with a weagon; or 
drawing one with intent to itrike. The eccleſt aft ical ccurt is not protiioited from pro- 
cecding upon the two firſt clauſes; but upon the 1 5 4 clauſe there mult be a previous 
conviction tranſmitted to the ordinary, &c. If they procced 5 EA mages ON Cirher 
clauſe, they ſhall be prohibite; the proceedings %* the ccclefiaitical court and the 


king's bench being vero intu⁰ꝛ⁊u, the one to puniſh, and rhe other to amend. 1. Burr. 
3 Mod. 200. Cathedral churches and chu ares. wink St 

243. 18e 11. Ly CC . 2000. atne ra: Ci'lUTC ICS a INC Was thi CN-Yarcs, vv 111 1 1 rg 

them, are within this ftatutc. 1. Leon. 248. 


Sec. 30. Alſo it is enacted by 1 Mary, e. Theofencert 
« That if any perſon or perſons, of theis own power and arne 925 
6e authority, ſhall willingly and of purpoſe by open and ** ed oe 
« gyert word, fact, act, or deed, maliciouſiv or gy ann 
« ouſly moleſt. let, diſturb, vex or trouble, by any 
„ Other unlawful ways and means, dilgquiet, or miſuſe, ay 
« preacher who ſhall be licenſed, alles or authorized 
** to preach by the Queen's highnets, or by any archbiſhop, 

* or hithop of this realm, or by any other lawful ordi- 
“% nary, or by any of the aniverſities Of Oxford and Cam - 


© bridge, or otherwiſe lawtully authorized or charged, by 


© reaſon of his or their Cure, benefice, or other tpiritoal 
ce promotion or charge, in any of his, or their open ſer— 
* mon, &c. or if any perſon or perſons ſhall maticiout},, 


% willingly, or of purpoſe, moleſt, let, diſturb, ver, dil 
& quiet, or otherwiie trouble any parlon, vicar Sat 


6 1 t 5 r ] winl elt Dre: JV 11 ae 
prieſt, or curate, or any lawlul prieſt, preparing, fa, 
ing, doing, ſinging, miniſtring or celebrating the mais, 


c or other ſuch divine ſervice, ſacraments ;, or facramentals, 

& as was moſt commonly frequented and uſed in the Jail 

„ year of the reign of the Ie lovergign lord ie Henry 

“ the Eighth, or Tow at any time hereaſter ſhould be al- 

« lowed, ſet forth, or authoriſed Dy ihe QUEEN'S mo 

*7 Of if any perfon or Girton hall uidawfally, contempin- Sterile gigs 


The offcnce of 


congregations 


diſturbing Ca- 
tholic congre- 
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&* ouſly, or maliciouſſy, of their own power or authority, 
„pull down, deface, ſpoil, or otherwiſe break any altar 
& or altars, or any crucitix, or croſs, in any church, cha- 
ce pel, or church-yard; every fuch offender and offenders, 
« his or their aiders, procurers, or abettors, may be appre- 
hended by any conſtable, or churchwarden of the place 
„ where ſuch offence ſhall be committed, or by any other 
officer or perſon then being preſent at the time of the ſaid 
cc offence; and being fo apprehended ſhall be brought be- 
fore ſome juſtice of peace, by whom they ſhall be com- 
“ mitted forthwith, and within fix days the matter ſhall 
& be examined by the ſame, together with ſome other juſ- 
« tices; and on proof by two witneffes, or confeſſion, 
& the offender ſhall be committed for three months, and 
« alſo till the next quarter ſeſſions, where, if they repent, 
„they ſhall be diſcharged upon giving fureties for their 
„ good behaviour for a year, and if they do not repent they 
& ſhall be committed till they do.“ 


6 
oy 


Seck. 31. It hath been reſolved, that the diſturbance of 
a miniſter in ſaying the preſent common prayer is within 
this ſtatute ; for the expreis mention of ſuch divine ſervice 
as ſhould afterwards be authorized by queen Mary, doth im- 
plicitly include ſuch alſo as ſhould be authorized by her 
ſucceſſors ; for ſince the king never dies, a prerogative given 
generally to one, goes of courſe to others. 


Sea. 32. Alſo it is enacted by 1. Will. and Mary, c. 18. 
ſ. 19. That if any perſon ſhall willingly and of purpoſe, 
„ maliciouſly or contemptuouſly come into any cathedral 
© or pariſh-church, chapel, or other congregation per- 
% mitted by the ſaid act, and diſquiet or diſturb the ſame, 
* or miſuſe any preacher or teacher, ſuch perſons, upon 
% proof before any juſtice of peace, by two or more ſuf- 
* ficient witneſſes, ſhall find two ſureties to be bound by 
„ recognizance in the penal ſum of fifty pounds, and on 
& default of ſuch ſureties ſhall be committed to priſon, 
there to remain till the next general or quarter ſeſſions, 
and upon conviction of the ſaid offence, at the ſaid ge- 
„ neral or quarter ſeſſions, ſhall ſuffer the pain and penalty 
of twenty pounds,” 


+327. 33. By 31. Geo. z. e. 32+ the ſame is 
enacted with reſpect to Reman Catholicks who ſhall conform 
to the directions of this ſtatute, which is particularly ſet 
forth in the former part of this work. 
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CHAPTER THE SIXTY-FOURTH, 


OF 


FORCIBLE ENTRIES 
| AND 


DETAINE RS. 
T ſeems that at the common law a man diſſeiſed of any Lamb. 134, 
lands, or tenements (if he could not prevail by fair means), Palt. c. 26. 
might lawfully regain the poſſeſſion thereof by force, unleſs Crom. 70. 
he were put to a neceſſity of bringing his action, by having 
neglected to re- enter in due time. 


Sect. 1. And it ſeems certain, that even at this day, he Keilw. 92. 
who is wrongfully diſpoſſeſſed of his goods, may juſtify the Ye!v- 172. 
re-taking of them by force from the wrong-doer, if he re- 8 . 8 
fuſe to re- deliver them; for the violence which happens c 
through the reſiſtance of the wrongful poſſeſſor, being ori- Hal. Anal. 346. 
ginally owing to his own fault, gives him no juſt cauſe of 3. Comm. 4, 5, 
complaint, inaſmuch as he might have prevented jit by do- 


ing as he ought. 


Sec. 2. But this indulgence of the common law, in 
 luffering perſons to regain the lands they were unlawfully 
deprived of, having been found by experience to be very 
prejudicial to the public peace, by giving an opportunity 
to powerful men, under the pretence of feigned titles, for- 
cibly to eject their weaker neighbours, and alſo by force to 
retain their wrongful poſleſhons ; it was thought neceſſary 
by many ſevere laws to reſtrain all perſons from the uſe of 
ſuch violent methods of doing themſelves juſtice. 

Seck. 3. However, even at this day, in an action of for- 15. H. 3. 17. 
cible entry grounded on thoſe laws, if the defendant make 21. H. 6. 39. 
himſelf a title which is found for him, he thall be diſmiſſed I- N. B. 249- 
$97 a | 4 k B. Force, 5. 11, 
without any enquiry concerning the force. For howſoever , Kip 
he may be puniſhable at the king's ſuit, for doing what is 
prohibited by ſtatute, as a contemner of the laws and diſ- 
turber of the peace, yet he ſhall not be liable to pay any 
damages for it to the plaintiff, whoſe injuſtice gave him the 
provocation in that manner to right himſelf (1). | 


(1) An indictment will lic at common law for a forcible entry, though generally 
brought on the acts of parliament. 3, Burr. 1698. 1732. But it muſt ſhew upon the 
face of it ſufficient actual force. 3. Burr, 1702, Form of the indictment at common 
law, &c, Vide Cron Circuit, 255. res 

| CT N Set. 
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4. Inſt, 161, 
Crom. 152. 
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— 


He 7. 4. Since therefore offences of this nature ate made 


ſuch, not by the common law but by ſtatute; | ſhall, for 


the better underſtanding thereof, conlider the feveral ita- 
tutes.relating to this ſubject, 


Seal. 5. Ard firſt, I find it agreed, that by 2. Edw. z. 


which is cotamonly called the /atute of Northampton ; if 


there be any uſe made of arms to ſtrike a terror into the 
perſons upon whom a forcible entry is made, any juſtice 
of peace or other officer, who 1s within the purview of that 
ſtatute, may both ſeize the arms for the king's uſe, and 
alſo impriſon the offenders, but not reſtore the party in- 
Jured to his pofleſſion; but the ſaid ſtatute having been 
fully ſet forth in the foregoing chapter, I ſhall proceed to 
thole ſtatutes which more directly relate to this matter. 


Se. 6. And firſt it is enacted by 5. Rich. 2. c. 7. in the 
following words: “* And alto the king detendeth, that none 
& from henceforth make any entry into any lands and tene- 
« ments, but in caſe where entry is given by the law; and 
jn ſuch cafe not with ſtrong hand, nor with multitude 


of people, but only in peaceable and eaſy manner, 


„And if any man from henceforth do to the contrary, 
« and thereof be duly convict, he ſhall be puniſhed by 
« impriſonment of his body, and thereof ranſomed at the 
“ king's will.“ : | 

Set. 7. But this ſtatute being found by experience not 
ſuſſicienily to have provided againit the miſchief intended to 
be redreſſed by it, inaſmuch as it gave no ſpeedy remedy to 
the party injured againſt the wrong-doer, but left him to 
the common courſe of proceeding by way of indictment or 
action, and made no proviſion at all againſt forcible de- 
tainers, it was thought neceilary to iupply theſe deiects by 
other additional Jaws. 


And to tins purpoſe it was further enacted by 15. Rich. 
2. c. 2. That the faid ſtatute and all others made againit 
<«. forcible entries, &c. mall be fully executed: and farther, 
that at all times that 1uch forcible entries ſhall be made, 
« and complaint thereof cometh to the juſtices of peace, or 
« to any of them, that the ſame juſtices or juſtice take 


* tuficient power of the county, and go to the place where 


** the jorce is made; and it they find any that hold fvcir 


„ place forcibly, after ſuch entry made, they hal! be taken 
and put in the next gaol, there to abide convict by the 
record of the ſame juſtices or juſtice, until they have 
« made fine and ranſom to the king. And that all the 
„ people of the county, as well the ſheriff as others, thall 
& be attendant upon the ſame juſtices, to go and aſſt the 
% lame juſtices to arreſt ſuch offenders, upon pain of im- 
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6c „ priſonment; and to make hne to the king; and in the 


jame manner it ſhall be done of them that make ſuch 


« forcible entries in benefices or otiices of holy church.” 


Sed. 8. In Fe expoſition of this ſtatute it hath been 
holden, that one juftice of peace may make a record of ſuch 
a forcible holding, and that ſuch record 1s not traverſable, 
becauſe the juſtice of pcace in making thereof, acts not as a 
miniſter but as a judge. 


Alſo it hath (a) lately been ſolemnly reſolved in colonel 
Leighton's Caje, that the ſame juſtice may aſſeſs the fine for 


this offence, either before the ume of conviction, or after; 


but it is ſaid, that ſuch juſtice of peace hath no power to 


commit the r tO gaol, unlets he do it Immediately 
upon the fact, or unlcts the offerides mall airerwards refule 


to lind ſureties for his good behaviour. | 
Hl: i- 1. Geo. 2. Stra. 794. 


Alſo it was holden by the Court in Leighion's Caſe above- 8 
mentioned, that if a perſon, againſt whom a complaint 
ſhall be made as having been guilty of a forcible entry, 
ſhall either traverſe the entry or the force, or plead that he 


8. 0 
Dalt. Go 223 
Lamb. 121 


* Bebe 


2 B. R. Hill. 


08. 
Salk eld 20 
Kei 3 
Er . 


eld 383. 
2. LR Y 1514. 


2. Str: 5 794. 
Bar. K. B. 30.4 


38, 


has been thrce years in poſſefſion, the juſtice may ſummon Sell. Ca. 289. 


a jury for the trial of ſuch traverſe, for it is impoſſible to 
determine it upon view; and if the juſtice have no power 


to try it, it w ould be eaſy for any one to clude the ſtatute 


by the tender of ſuch a traverſe, and therefore by a neceſ- 
ſary conſtruction, the juſtice muſt needs have this Power as 
incident al to what is expreſsly given him. 


_ = 9. But this ſtatute being likewiſe very defective in 
12any reſpects, as in not giving any remedy againft thoſe 
who were guilty of a forcible detainer after a peaceful entry; 
Nor even againit thoſe who were guilty of both a forcible 
entry and a "forcib le detainer, if they were removed before 
tie coming of a juftice of peace; and in not giving the 
juſtices of the peace any power to reſtore the party injured 

by ſuch force to his poſſeſſion; and alfo in not fixing an 
pain on the ſheriff for not obeying the precepts of the jal 
tices in the execution of the ſaid ſtatutes; it was farther 
— by 8. Hen. 6. c. 9. That from henceforth where 
* any doth make any forcible entry in lands and tene- 
ments, or other poſſeſſions, or them hold forcibly, alter 
& complaint thereof made within the fame county where 
& ſuch entry is made, to the juſtices of the peace, or to 
one of them, by the party grieved, that the juſtices or 
& juitice ſo warned, within a convenient time, ſhall cauſe, 
% or one of them ſhall cauſe, the fad ttatute to be duly 

executed, and that at the coſts of the party ſo grieved.“ 
| | Sec. 


* 
i 
1 
li 
a 
i 
ö 


— — 


32 


c 


— 


Or FORCIBLE ENTRIES Bi I. 


Sc. 10. And it is farther enacted by the ſaid ſtatut, 
That though ſuch perſons making ſuch entries be preſent, 
or elſe departed before the coming of the ſaid juſtices or 
juſtice, notwithitanding the ſame juſtices or juſtice in 
tome good town next to the tenements ſo entered, or in 


tome other convenient place according to their diſcretion, 


{hall have, and either of them ſhall have, authority and 
power to enquire by the people of the ſame county, as 
well of them that make ſuch forcible entries in lands and 
tenements, as of them which the ſame hold with force. 
And if it be found before any of them, that any doth 
contrary to this ſtatute, then the ſaid juſtices or juſtice 
{ſhall cauſe to reſeize the lands and tenements ſo entered 
or holden as afore, and ſhall put the party ſo put out, in 
full poſſeſſion of the fame lands and tenements, ſo en- 
tered or holden as before.“ 


Sect. 11. And it is further enacted by the ſaid ſtatute, 
That when the ſaid juſtices or juſtice make ſuch enquiries 
as before, they ſhall make, or one of them ſhall make, 
their warrants and precepts to be directed to the ſheriff of 
the ſame county, commanding him of the king's behalf, 
to cauſe to come before them, and every of them, ſuf- 
ficient and different perſons, dwelling next about the 


lands ſo entered as before, to enquire of ſuch entries, 


whereof every man which ſhall be impanelled to en- 
quire into this behalf, ſhall have land or tenement of the 
yearly value of forty ſhillings by the year, at the leaſt, 
above reprizes, and that the ſheriff return iſſues upon 
every of them at the day of the firſt precept returnable, 
twenty ſhillings, and at the ſecond day forty ſhillings, 
and at the third time an hundred ſhillings, and at every 
day after the double. And if any ſheriff or bailiff within 
a franchiſe having return of the king's writ, be flack, and 
make not execution duly of the faid precepts to him di- 
rected to make ſuch enquiries, that he ſhall forfeit to the 


king twenty pounds for every default, and moreover ſhall 


make tine and ranſom to the king. And that as well 
the juſtices or juſtice aforclaid, as the juſtices of aſſize 
ſhall have power to hear and determine ſuch defaults ot 
the ſaid ſheriffs and bailiffs, at the ſuit of the king, or 
of the party grieved, &c.“ 
Set. 12. And it is farther enacted by tlie ſaid ſtatutc, 
That mayors, juſtices or juſtice of peace, ſheriffs and bai- 
lifis of cities, towns, and boroughs, having tranchitc, 
have in the ſaid cities, towns and boroughs, like power 
to remove ſuch entries, and in other articles aforcſaid, 
riſing within tlie lame, as the juſtices of peace, and ſherifts 
jn counties and countries aforeſaid have,” 

Set, 
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Sec. 13. But it is provided by the ſaid ſtatute, © That 
ce they who keep their poſſeſſions with force in any lands 
c and tenements, whereof they or their anceſtors, or they 
„ whole eſtate they have in ſuch lands and tenements, have 
„ continued their poſſeſſions in the fame by three years or 
* more, be not endamaged by force of this ſtatute,” 


Sech. 14. And the faid proviſo was farther enforced and 
explained by 31. Eliz. c. 11. by which it is declared and 
enacted, *< | hat no reſtitution upon any indictment of for- 
*« cible entry, or holding with force, be made to any per- 
« ſon, if the perſon ſo indicted hath had the occupation, or 
been in quiet poſſeſſion, for the ſpace of three whole 
years together, next before the day of ſuch indictment fo 
found, and his eſtate therein not ended; which the party 
„ indicted may alledge for ſtay of reſtitut n, and reſtitu- 
tion to ſtay till that be tried, if the other will deny or 
5+ traverſe the ſame. And it the ſame allegation be tried 
« againit the ſame perſon ſo indicted, he is to pay ſuch colts 
and damages to the other party, as ſhall be atfeiied by the 


« judges or juſtices before whom the ſame ſhall be tried; 


the {fame coſts and damages to be recovered and levied, as 
* 1s uſual for coſts and damages contained in judgments 
upon other actions.“ g 


S$:4. 15. In the conſtruction of theſe ſtatutes it was 
holden, that if a leſſee for years, or copyholder be ouſted, 
and the leſſor, or lord, diſſeiſed, and ſuch ouſter, as well as 
diſſeiſin, be found in an indiciment of forcible entry, the 


Court may in their diſcretion award a reſtitution of pot- 


ſeſſion to ſuch lefſee or copyholder ; which was, by neceſlary 
conſequence, a reſeiſin of the freehold alſo, whether the 


letlor or lord had defired or oppoſed it. But it was a great 


queſtion, whether a leſſee for years, or a copyholder, being 
ouſted by the leſſor or lord, could have a reſtitution of their 
poſſeſſion within the equity of 8. Hen. 6. the words whereof 
as to this purpoſe are, „that the juſtice ſhall re-ſeize the 
lands, &c.” by which it ſcems to be implied, that the 
party muſt be ouſted of ſuch an eſtate therein, whereof 
he may be ſaid to be ſeifed, which muſt be a freehold 
at lcait. 

Seer. 16. But to remove this doubt, it is enacted by 21. 
Jac. 1. c. 15. That ſuch judges, juſtices, or juſtice of 
the peace, as by reaſon of any act or acts of parliament 
then in force, were authoriſed and enabled upon enquiry 
to give reſtitutiqn of poilcfiion unto tenants of any eilate 
© of freehold, of their lands or tenements, which thall be 
entered upon with force, or from them withholden by 
Vor. Il. D *« force, 


* 


Crom. 167, 
166. 


ely, — 1 * 
on. 1. Leon. 


327. 


* 
Fa. 
— 


Lamb. 165. 
Crom. 71 
TY 

Dalt. c. 77. 


Savii 68. 
Farreſl. 122. 
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-. 


© force, ſhall by reaſon of that act, have the like and the 
© ſame authority and ability from thenceforth (upon in- 
« dictment of ſuch forcible entries, or forcible withholding. 
before them duly found) to give like reſtitution of poſ- 
„ fſeſſion unto tenants for term of years, tenants by copy 
« of court-roll, guardians by knighr's-ſervice, tenants by 
« elegit, ſtatute-merchant and ſtaple, of lands or tene- 


ments, by them ſo holden, which ſhall be entered upon 


Latch. 182. 
Sce Co. Lit. 61. 


by force, or holden from them by force.“ 


Sec. 17. But it hath been holden, that a tenant by the 
verge is not within this ſtatute, becauſe he is not within the 
expreſs words, fed quere; for fince ſuch perion hath no 
other evidence of his title but by the copy of court-roll, 
he ſeems at leaſt to be within the meaning, if not within 


the words of the ſtatute. However it ſeems clear, that if a 


leſſor eject his leſſee for years, and afterwards be forcibly 
put out of room again by ſuch leſſee, he hath no reme- 
dy for a reſtitution by force, of any of the above-mentioned 


VideSalk.587. ſtatutes, for he cannot have it by 8. Hen. 6. becauſe he 


Crom. 71.166. 
Dalt. c. 77. 


Lamb. 155. 
Crom. 71. 
Dalt. c. 75. 
2. Keb. 495. 


Strange 443. 
794. 
Ld. Ray. 1514. 


always continued ſeiſed of the freehold, and clearly he is 
not within 21. Jac. 1. c. 15. 


Sell. 18. However there ſeems to be no doubt but that 
a Juſtice of peace, &c. may, in either of the ſaid caſes, re- 
move the force, and commit the offender, &c. 


| Set, 19. HAvixG thus ſet forth the ſeveral ſtatutes re- 
lating to this ſubject, together with the miſchiefs which oc- 
caſioned them, and the ſeveral defects of each of them, I 


thall, for the better underſtanding of them all in general, 
procecd to examine the following particulars : 


1. What ſhall be eſteemed an entry within theſe ftatutes. 
2. What entry is to be adjudged forcible, 
) 3- What detainer ſhall be adjudged forcible. 


4. In reſpect of what kind of poſſeſſions one may be. 
guilty of ſuch forcible entry or detainer. 


5. What perſons may be guilty thereof. 


6. What ought to be the form of a record grounded upon 
theſe ſtatutes. | 


7. Of what kind of poſſeſſions a reſtitution is to be 
awarded. | 
8. To 
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8. To whom ſuch reſtitution ought to be made. 


9. By whom, and in what manner, it is to be awarded 
and given. 


10. In what caſes it may be barred by the continuance of 
a poſſeſſion for three years. | | 


/ ; 11. For what other cauſes it may be ſtayed. 


- 12, How it may be ſuperſeded before it is executed. 


13. How it may be ſet aſide after it is executed. 


As to THE FIRST POINT, viz. What ſhall be eſteemed an 
entry within theſe ſtatutes. 


Secb. 20. It ſeems certain, that if one who pretends a 
title to lands, barely go over them, either with or without 
2 great number of attendants, armed or unarmed, in his 
way to the church, or market, or for ſuch like purpoſe, 
without doing any act, which either expreſsly or impliedly 
amounts to a claim of ſuch lands, he cannot be ſaid to 
make an entry thereinto within the meaning of theſe ſta- 


Crom. 79. 
Dalt. c. 757. 


Sec. 21. Yet in ſuch caſe, if he make an actual Crom. 69. 
claim with any circumſtances of force or terror, he ſeems Palt. c. 77: 
to be guilty of a forcible entry within 1. and 15. Rich 2. 486. e 
whetlier his adverſary actually quit his poſſeſſion ar not. 2. Com. Dig. 

363. 
Sect. 22. Alſo all thoſe who accompany a man when he Crom. 69. 
makes a forcible entry, ſhall be adjudged to enter with him, Dalt. c. 77. 
within the intent of theſe laws, whether they actually came B-2- c. 29. f. 4. 


upon the lands, or not. 


Sect. 23. So alſo ſhall thoſe who having an eſtate in Crom. 69. 
land by a defeaſible title, continue with force in the poſſeſ- Dalt. c. 77. 
lon thereof, after a claim made by one who had a right of Co. Lit. 256, 
entry thereto. 


$e2. 24. But he who barely agrees to a forcible entry Crom. 69. 


made to his ule, without his knowledge or privity, ſhall Dalt. c. 77. 


not be adjudged to make an entry within theſe ſtatutes, H. 7. 46 


becauſe he no way concurred in or promoted the force. 
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Lamb. 140, &c. 
Dalt. c. 77. 
Co. Lit. 2 57. 
Hale 138. 

1. Sid. 101. 

1. Lev. 90. 


Sum. 116.138. 
2. Roll. 2. 
Noy 136, 137. 
(a) Sce Rex. . 
Bathurſt, 3. 
Burr. 1732. 
(4) Sec Rex. v. 
Tobſon, 3. 
Burr. 1702. 
01s. 

30. Aſſ. 50. 
11. HI. 4. 16,17. 
2, Inſt. 235, 
236. .. | 
Dan eee 
Crom. 70. 
Moor 656. 
Lumb. 143. 
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As to THE SECOND POINT, viz, What entry is to be ad- 
judged forcible. 

Sect. 25. It ſeems clear that it ought to be accompanied 
with ſome circumttanccs of actual violence or terror; and 
therefore that an entry which hath no other force than ſuch 
as is implied by the law in every treſpaſs whatfoever, is not 
within theſe ſtatutes. | 


And therefore, for the better underſtanding hereof, I 
ſhall conſider, 


1. In reſpect of what acts of violence an entry may be 
adjudged forcible. 


2. In reſpeCt of what circumſtances of terror. 


As to the firſt of theſe particulars, vz. In reſpe& of what 
acts of violence an entry may be adjudgèd forcible. 


Sect. 26. It ſeems to be agreed, that an entry may be 
ſaid to be forcible not only in reſpect of a violence actually 
done to the perſon of a man, as by beating him if he re— 
fuſe to relinquith his poſiefſion, but allo in reſpe& of any 
other kind of violence in the manner of the entry, as by 
breaking open the doors of a houle, whether any perſon 
be in it at the ſame time or not, eſpecially if it be a 
dwelling-houlſe (a), and perhaps alſo by any act of out- 
rage after the entry, as by carrying away the party's 
goods (C), &c. which being found in an affiſe of novel 
dijſeifin will make the defendant a diſſeiſor with force, 
and ſubject him to fine and impriſonment, And ac- 
cording t> ſome opinions, an entry may be ſaid to be 
forcible from the bare drawing up of a latch, or pullin 
back the bolt of a door; but ſurely ſuch inconſiderable 
circumſtances as theſe, which commonly paſs between 
neighbour and neighbour, without any offence at all, can 
never bring a man within the meaning of theſe ſtatutes, 
which ſpeak of entries with ftrong hand, or multitude of 
people: and it hath been holden, that an entry into a 
houſe through a window, or by opening a door with a key, 
is not forcible. And it is ſaid, that if one find a man out 
of his houſe, and forcibly withhold him from returning 
to it, and fend perſons to take peaceable poſſeſſion thereof, 
in the party's abſence, yet he is not guilty of a forcible 
entry, inaſmuch as he did no violence to the houſe, but 
only to the perton of the other. But perhaps this opinion 
may juſtly be queſtioned, becauſe though the force be not 
actually done upon the land, nor in the very act of the 
entry, yet ſince it is uſed with an immediate intent to make 
ſuch entry, and 1s the only cauſe it met with no oppoſition, 
ſurely it cannot be ſaid that the entry is without force, 

| which, 
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ing to kill, maim, or beat thoſe who thall continue in 
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which, whether it be upon or off the land, ſeems equally 


within the ſtatute. 


As to the ſecond particular, v/z. In reſpect of what cir- 
cumſtances of terror an entry may be adjudged forcible, 


S:#. 27. It is to be obſerved, that wherever a man, either Summary 128. 
by his behaviour or ſpeech, at the time of his entry, gives Lamb. 142, &c. 
thoſe who are in poſſeſſion of the tenements which he Dalt. c. 77. 
claims, juſt cauſe to fear that he will do them ſome bo- 


dily hurt, if they will not give way to him, his entry is 0% 


eſteemed forcible, whether he cauſe ſuch a terror by carry- Crom. 69. 
ing with him ſuch an unuſual number of ſervants, or by 


arming himſelf in ſuch a manner, as plainly intimates a de- 

ſign to back his pretenſions by force, or by actually threaten- 

poſſeſſion, or by giving out ſuch ſpeeches as plainly imply 2 
a purpoſe of uſing force againſt thoſe who ſhall make any : 


reſiſtance; as if one fay that he will keep his poiletlion in ſpite 


of all men, &c. 


Set. 28. But it ſeemeth that no entry ſhall be judged B. Dureſs 13 
forcible from any threatening to ſpoil another's goods, or 1 3 
to deſtroy his cattle, or to do him any other ſuch like da- Dal 5 I 


mage which is not perſonal. 


Sef. 29. However it is clear, that it may be committed Lamb. 143. 
by a ſingle perſon as well as by twenty. ä 


As to THE THIRD POINT, diz. What detainer is to be 
adjudged forcible. 


See. Jo. It ſcemeth certain, that the ſame circumſtances Summary 138. 
of violence or terror, which will make an entry forcible, 
will make a detainer forcible alſo; from whence it ſeems to 
follow, that whoever keeps in his houſe an unuſual number 
of people, or unuſual weapons, or threatens to do ſome Lamb. 146. 
bodily hurt to the former poſſeſſor, if he dare return, ſhall Crom. 70. 13. 
be adjudged guilty of a forcible detainer, though no attempt Summary13g. 
be made to re-enter ; and it hath been ſaid, that he alſo Palt. c. 77, 
ſhall come under the like conſtruction, who places men at ©" 1 
a diſtance from the houſe, in order to aſſault any one who 
ſhall attempt to make an entry into it; and that he alſo is 
in like manner guilty who ſhuts his doors againſt a juſtice 
of peace coming to view the force, and obſtinately refuſes 
to let him come in: but it is faid, that a man ought not to 


be adjudged guilty of this offence, for barely refufing to 


go out of a houſe, and continuing therein in deſpite: of 


another, : 
1F $2 ro As 


* 


35 Or FORCIBLE ENTRIES x. I. 


As to THE FOURTH POINT, iz. In reſpect of what kind 


of poſſeſſions one may be guilty of a forcible entry or de- 
tainer within thoſe ſtatutes. 


(4) r.$1d. 101. $:, 31. It ſeems clear, that one may come within the 


1. Lev. 90. | ; 
ES. 438. danger thereof by a force done to eccleſiaſtical poſſeſſions, 


(3)C. Jac. 41. as () churches, (65) vicarage-houſes, &c. as much as if 


the fame were done to any temporal inheritance. Alſo it hath 
been holden for a general rule, that one may be indicted 
for a forcible entry into any ſuch incorporeal hereditament, 
(C. Car. zo. for which a (c) writ of entry will lie, either by the com- 


(2) 29 1.6.11. mon law, as for (4) rent, or by ſtatute as for (e) tythes, 


ee So 55 &c. But I do not find any good authority, that ſuch an 
C. Car. 201. indictment will lie for a (f) common or (g) office; but it 
(% C. Car. aol. ſeems agreed, that an indictment of forcible detainer lies 
1 againſt any one, whether he be the terre-tenant or a ſtranger, 
75 Tier 18. who ſhall forcibly diſturb the lawful () proprietor, in the 
() Crom. 69. enjoyment of any of the above-mentioned poſſeſſions ; as by 
Lamb. 144. violently reſiſting a lord in his diſtreſs for a rent, or by me- 
Dait.c.77- nacing a commoner with bodily hurt, if he dare put in his 
. beaſts into the common, &c. Let it ſeems clear, that no 
2. Keb. 73g, One can come within the danger of theſe ſtatutes by a vio- 
lence offered to another in reſpe& of a way, or ſuch like 
caſement, which is no poſſeſſion. Alſo it ſeemeth, that a 
man cannot be convicted upon view, by force of 15. Rich. 2. 
of a forcible detainer of any ſuch tenement, wherein he 
cannot be ſaid to have made a precedent forcible entry, 
Vide inf. f.4o. becauſe that ſtatute gives the juſtices a juriſdiction of 

no other forcible detainer, but what follows a forcible 


entry. | 


As to THE FIFTH POINT, ig. Who may be guilty of 
a forcible entry or detainer within theſe ſtatutes. 


Sec. 32. It ſeems clear, that no one can come within 


the intention thereof by any force whatſoever done by him 
in entering into a tenement, whereof he himſelf had the 
ſole and lawful poſſeſſion, both at and before the time of 
ſuch entry; as by breaking open the door of his own dwell- 
Moor 786. ing-houſe, or of a eaſtle, which is his own inheritance, 
C. Jac. 18. but forcibly detained from him by one who claims the bare 
es. cuſtody of it; or by forcibly entering into the land in the 
poſſeſſion of his own leſſee at will. Sed quere. 


Sec. 33. But it ſeems clear, that a joint-tenant, or te- 
8. Eil. 4. 9. 19, nant in common, may offend againſt the purport of theſe 
10. H. . 27. ſtatutes, either by forcibly ejecting, or forcibly holding out 
ag rey his companion ; for though the entry of ſuch a tenant be 
„A. 174, lawful per my et per tout, ſo that he cannot in any caſe be 

B. B. H. 174. 7 | ; 
. | | - puniſhed 
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Ch. 64. AND DET AINE RS. 


uniſhed in an action of treſpaſs at the common law, yet 
the lawfulneſs of his entry no way excuſes the violence, or 


38 


leſſens the injury done to his companion, and conſequently 
8 k ; . Latch. 224. 
an indictment of forcible entry into a moiety of a manor, palmer 415 


&c. is good. 


Sect. 34. Alſo if a man have been in poſſeſſion of land 
for never ſo long a time, by a defeaſible title, and another 
who hath a right of entry thereunto, make a claim, and yet 


ſuch wrongful poſſeſſor ſtill continue his occupation with 6, Lit. 

1 ; Lit. 256, 
force and arms, he is punithable for a forcible entry and 255. 
detainer againit the purport of theſe ſtatutes, becauſe all Crom. 69. 
the eſtate whereof he was ſeiſed before ſuch claim was wholly Lamb. 160, 


defeated by it, and his continuance in poſſeſſion afterwards 
amounted 1n the judgment of law to a new entry, 


161. 
Dalt. c. 77. 


Seat. 35. It is ſaid, that an infant or feme covert may be Dalt. c. a 
guilty within the intention of theſe ſtatutes, in reſpect of Crom. 69. 
ſuch actual violence as ſhall be done by them in perſon, but C. Lit. 357- 


not in reſpe& of what ſhall be done by others at their com- 
mand, becauſe all ſuch commands of theirs are void: alſo 
it is ſaid, that a feme covert may be impriſoned for ſuch of- 


fence, but that an infant ought not, becauſe he ſhall not be 7. Hale 27. 
ſubject to corporal puniſhment by force of the general B. Imp. 43. 4; 


words of any ſtatute wherein he is not expreſsly named. 


As to THE SIXTH POINT, v!z. What ought to be the 
form of a record grounded upon theſe ſtatutes: it hath been 
reſolved, : 


| Set. 36. FirsT, That it is ſufficient in the caption of 


ſuch an indictment to ſay, that it was taken before A. B. Palmer 277. 
and C. D. Juſticiariis ad pacem domini regis conſervandam af- C. Jac. 633 


ſignatis, without ſhewing that they had authority to hear 
and determine felonies and refills, for the ſtatute 
enables all juſtices of pcace, as ſuch, to take ſuch in- 
dictments. | 


Sect. 37. SECONDLY, It hath alſo been reſolved, that Palt. c. 81. 
the tenement in which the force was committed mult be de- 8. Mod. 66. 


ſcribed with convenient certainty, for otherwiſe the defend- 
ant will neither know the ſpecial charge to which he 1s to 
make his defence, neither will the juſtices or ſheriff know 
how to reſtore the injured party to his poſſeſſion; and from 
lence it follows, that an indictment of a forcible entry into 


12. Mod. 4ry 
3. Burr. 1732. 


2. R. Abr. 80 
3. Leon. 102. 


a (a) tenement (which may ſignify any thing whatſoever), (4) Co. Lit. 6. 


C. Jac. 633. Palmer 277. (4) 
: ; or 


D 4 


() wherein a man may have an eſtate of freehold, or into (c) 2. R. Abr. 
a houſe (c) or tenement, or into two cloſes of meadow (4) 21 


334. 
2. R. Abr. 81. 
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(4)1.Bulit.zor. Or paſture, or into a rood (a) or halt a rood of land, or into 
(5) 2- Leon, (6) certain lands belonging to ſuch a houſe, or into ſuch a 


136. 

3. Leon. 102. 
B. Forc. Ent. 
23. 

(c) 2. Leon. 
186. 

(4) 2. R. Abr. 
80. : 
Vide Stra.474. 
(e)C:Jac.633. 
Palmer 277. 
e. Eliz. 
458. | 

2. R. Abr. 80. 


2. Leon. 186. 
3. Leon. 102. 


1 3 
C. L . 7.545 


. 
\ T4 


3. t. 177 


2 0 


6 — . 
— 
— 


” . 
272. 


1. Ven. 


wy 6 
8 
9 ws 


eon. 102. 
Allen 49. 
Palmer 277. 
426. 

Con. 2 R. A. 
80. 


ad « 
— 


. Cro. Jac. 214. 


633.939. 


1 
* 
1 \ IV. 28. 


houſe, without ſhewing in what (c) town it lies, or into a 
(4) tenement with the appurtenances called Truepenny in D. 
is not good. 

But it hath been reſolved, that an indictment for a for- 
cible entry in (e) domum manſionalem, fruve meſſuugium, &c. is 
good, tor theſe are words cquipollent: alſo that ſuch an 
dent for an entry into a {f) cloſe, called Serjeant 
Hern's cloſe, &c. without adding the number of acres, 1s 
good, for here is as much certainty as is required in an 
ejectment. And it hath been adjudged, that ſuch indict- 
ment may be void as to ſuch part thereof only which is un- 
certain, and good for ſo much as is certain, and therefore 
that an indictment for a forcible entry into a houſe, and 
certain acres of land thereto belonging, may be quaſhed as 
to the land, and ſtand good as to the houſe. 


Sec. 38. TrirDLy, It hath been alſo refolved, that an 


indi-tment on 5. or 15. Rich. 2. needs not thew who had 


the frechoſd at the time of the force, becauſe thole ſtatutes 


' teem cqualiy to puniſh all force of this kind, without any 


way regarding whiat eſtate the party had on whom it was 
made; vet it ſeems, that ſuch an indictment ought to ſhew 


that ſuch entry was made on the 5 ion of ſome perſon 


who Bad tome eſtate in the 1 either as a freeholder 


. or leſſee for years. &c. tor e lte it doth not appear tha 
uch entry was made injurious to any one. But it is ſaid, 


that an indictment on 8. Hen. 6. maſt ſhew, that the place 
wiercin the force was committed was the treehold of the 
party £ gi ieved at the time of ſuch force; and therefore, that 
it is not {ufiicient to tay that the fendant with ftrong 
hand, &c. entered into ſuch a houte, * liherini tene 
mentum F. &. Oc. without ſaying, adtunc ext/lens liberum te- 
aementiom F. §. for otherwiſe it _ be intended, that it was 
his frechold at the time of the indictment only, and not at 
the time of the force; and according to the general opinion, 
an indist ment on that ſtatute cannot warrant an award of 
reſtitution, unlets it find that the party was leiſed at the 
time. 


Yet it is laid, that the want of ſuch an expreſs finding 
may be tupptiea by ſuch words as necetlarily imply, that 
the party was fejfed at the time of the force; as where it is 
ex preſs ly laid that the defendant diſſeiſed F. S. &c. which is 
impottible, unleſs he had been ſeiſed of the freehold at the 
ſame time; and 1t hath been faid, that it is ſuſſicient in ſuch 


an indictment to ſay that the party was poſſeſſionatiis pro ter- 


mino dite, without uſing the word /e . tus, Qc. for the ſame 
| proprie:y 
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Ch. AB DETAINERS. 


propriety of exprefſion is not required in indictments as 
pleadings; ſed quære. 


Alſo it is ſaid, that if it do appear either in ſuch an ex- 
preſs or implicit manner, that the party injured had the 
frechold of the land at the time of the force, it is not necei- 
ſary to ſhew farther what eſtate in particular he had therein, 
or by what title he claims the ſame; for it is not the title 


but he poſſeſſion which is in queſtion. 


And upon the like ground it hath been adjudged, that 
an indictment on the {aid ſtatute for entering on my farmer, 
and forcibly expelling him, and diſſeiſing me, is good, 
without ſhewing what eſtate ſuch farmer had; for it is ſut- 
ficient to ſhew that he had ½e pgſſeſſion, and the injury com- 
plained of is the- forcible diſſeiſin done to me, which, being 
the main point of the indictment, if it be ſufficiently ſet 
forth in ſubſtance, the indictment is good: yet in this very 
caſe the want of ſhewing that itch farmer was ouited, would 


41 


2. R. Abr. 80. 


have been an incurable fault; becauſe his poſſeſſion being Yelv. 165. 


my poſſeſſion, unleſs he were ouſted, I could not be diſ- 
{cited. 


Alto it hath been holden, that as an indictment on 8. 
Hen. 6. muſt ſhew that the party who is put out of poſ- 
{cthon was ſeiſed of a freehold, in order to bring him with- 
in the purview of that ſtatute, ſo alſo an indiftment on 
21. Jac. I. c. 15. muſt ſhew, that the party injured was 
poſſeſſed of ſuch an eſtate as will bring him within the pro- 
vition of that act; and upon this ground it hath been re— 
ſolved, thai ſuch an indictment, ſetting forth in general, 
that the party was po//e/jed, or that he was poſſeſſed for a 
crrtain term, without adding that it was yer years, is not 
good: for in the firſt caſe it may be intended, that he was 
poſletied only by virtue of a leaſe at b, and in the ſecond, 
that he was poſſeſled of a term for fe; in neither of which 
cates he is within the benefit of 21. Jac. 1. c. 15. Yet it 
hath been ſaid, that the poſſeſſion of ſuch an eſtate as is 
within that ſtatute, is ſufficiently ſet forth in the reciting 
part of an indictment, as thus, % d cum F. F. was poſſeſſed 
tor a certain term of years, and being ſo poſſeſſed, was by 
nrong hand, &c. put out of poſſeſſion, &c. without any di- 
rect allegation of ſuch a poſſeſſion. 


Sed. 39. FouRTHLY, It hath been reſolved, that a re- 
pugnancy in ſetting forth the offence in an indictment upon 
any of theſe ſtatutes, is an incurable fault; and upon this 
foundation it hath been adjudged, that an indictment on 
8. Hen, 6, ſetting forth, that the defendants. pacifice intra- 
| 5 | verunt, 


2 


Farreſl. 123. 


1. Ven. 306. 


1. Sid. 102. 
1. Mod. 73. 
2. Keb. 709. 
Salk. 260. 
Farrell. 123. 


1. Mod. 73. 


1. Vent. 103, 
Pophar 205. 
Raymond 67. 


Or FORCIBLE ENTRIES Bt. l. 


verunt, &c. et eum adtunc et ibidem wi et armis diſſciſtverunt, 
or that J. $ was ſeiſed and poſſeſſed, is void. And it hath 
alſo been adjudged, that an indictment on 21. Jac. 1. ſet- 
ting forth, that the party injured was poſſeſſed of a term for 
ycars, or of a copyhold eſtate, and that the defendants with 


428.43 5. 472. firong hand ouſted and diſſeiſed him, is void, becauſe it is 


abſurd and contradictory to ſet forth a diſſeiſtn of ſuch an 
eſtate where: it is impoſſible that any man can be diſſeiſed. 
Alſo it hat!: been holden, that an indictment on 8. Hen. 6. 
letting fortn a diſſeiſin of land, adtunc ct adhuc cæiſtens liberum 
tenementum J. S. is void for its repugnancy, inaſmuch as it 


2. Roll. 311. implies, that 7. S. always continued in poſſeſſion, which, if 


it be true, makes it impoſfible that he could be diſſeiſed at 


all; but jome have ſaid that this ſeeming repugnancy may 


2. R. Abr. 80. 


be reconciled, by intending that the diſſeiſee might re-enter 
after the time of the diſſeiſin, and before the finding of the 
indictment. However it ſeems clear, that if the words 
adbuc extratenet be added, ſuch a repugnancy cannot be 
helped by any intendment ; and that no reſtitution can be 
awarded on ſuch an indictment, whether thoſe words adhuc 
extratenct be in it or not, becauſe the party grieved appears 
by the indictment itſelf to have had the frechold at the time 
of the finding thereof. a | 


Sed. 40. FIFTHLY, It hath been reſolved, that an in- 
dictment of a forcible detainer, without ſhewing that the 
delendant made an entry into the fame lands, is not good, 
becauſe the ſtatute doth not prohibit one who hath always 
been in poſſeſſion, to maintain the ſame with force. And 
it ſeems clear, that a conviction of a forcible detainer upon 
view, by force of 15. Rich. 2. cannot be good, unleſs it 
ſhew that the defendant was alſo guilty of a forcible entry; 


Palm. 195, 196, for the words ot that ſtatute are, ** that at all times that ſuch 


+ forcible entries are made, and —_— thereof cometh 


20. C to the juſtices, &c. that the ſame juſtices, &c. ſhall go, &c. 


C. Elis. 315. 


* and if they find any that hold ſuch place forcibly, after 
& ſuch entry made, &c.” by which it is plain, that the juſ- 
tices have no juriſdiction by force of this ſtatute, but where 
the entry, as well as detaincr, was forcible. Yet in Leigh- 
ton's caſe it was reſolved, that ſuch a forcible entry 1s ſuffi- 
cicntly ſet forth in the complaint recited in ſuch conviction ; 
and it is plain, that the ſtatute could not intend that the 
forcible entry thould be viewed, becauſe it is to precede the 
proceedings of the juſtices: but perhaps it is the better 
opinion, that an indictment upon 8. Hen. 6. ſetting forth 
an entry and toicible detainer, without thewing whether 
the entry were forcible or pcaccable, is good; for there is 
no medium between a forcible and pcaceable entry; and an 
entry not alledged to have been forcible, thall be intended 

to 
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to have been peaceable; or if not ſo, yet it ſeems to be no 
way material, whether it ſhall be taken to have been for- 
cible or peaceable, becauſe in either caſe it is equally with- 
in the ſtatute, the words whereof as to this purpoſe are, 
«© Where any doth make forcible entry in lands and tene- 2. R. Abr. 80. 
% ments, or other poſſeſſions, or them hold forcibly ;*” b 
which it appears, that a forcible detainer is a diſtinct of- Yelv. 99. 
fence from that of a forcible entry, and no way depending C. Jac, 151. 

a 5 - > 1. Sid. 97. 99 
on it; and my lord chef ;/tice HorT ſeemed to be of this . 
opinion in Leighton's caſe abovementioned. However it 2. Keb. 505. 
ſeems ts be certain, that if a bill both for a forcible entry Vide inf. f. 59. 
and forcible detainer be preferred to a grand jury, and found B. 2. c. 25. ſ. 2. 
ignoramus as to the entry with force, and b illa vera as to the (a) vide R 
detainer, it will not warrant an award of reſtitution, but is . 
void, becauſe the grand jury cannot find a bill true for part, Cowper 323. 
(a) and falle for part, as a petit jury may. | 


| Sect. 41. SIXTHLY, It hath been reſolved, that no in- Salk. 260. 
dictment can warrant an award of reſtitution, unleſs it find B. Force 12. 
that the wrong-doer both ouſted the party grieved, and Eamb. 153. 

: . * D 
alſo continueth his poſſeſſion at the time of the finding 8 W 
of the indictment; for it is a repugnancy to award reſtitu- Hard. Ca. 174. 
tion of poſſeſſion to one who never was in poſſeſſion, and Savil 58. 
it is vain to award it to one who doth not appear to have Strange 474. 


Sect. 42. SEVENTHLY, It hath been reſolved, that the 
time and place of the diſſeiſin are ſufficiently ſet forth in an 
indictment, alledging, that the defendant tali die intravit, 
c. et ipſum A. B. manu forti diſſeiſivit, without adding the 
words adtunc et ibidem ; for inaſmuch as the entry and dif- C. Jac. 41.154. 
ſeiſin are both of them of the ſame nature, and the one 
of them naturally tends to cauſe the other, it is implied, 
that they both happened at the ſame time; and the forcible 
entry being the principal offence within the purview of 
theſe ſtatutes, and the diſſeiſin being only added to thew 
that the party grieved hath a right to a reſtitution, as 
to which the day of the diſſeiſin is no way material, it . 
ſeemeth to be over-nice to require a preciſe exactneſs in B. 2c. 23. . 88. 
ſetting it forth; neither can it be to any purpoſe to alledge 
that the diſſeiſin was at the ſame place with the entry, ſince 
it appears from the nature of the thing that it could not but 
be ſo. Let in an indictment of murder it is perhaps a fatal Dyer 63 
miſtake, not expreſsly to ſhew the da *. place of the | 
{troke, as well as of the aſſault, becauſe theſe offences are 
of different kinds, the one being only a treſpaſs, and the 
other a felony, and may well be intended to have happened 
At different times and places, and the giving of the _ 
ing 
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Saycr 225. 


(a] Noy 125. 
(%. Jac. 32. 
(c)C.Eliz.86. 
Con. Noy 120. 


11. Mod. 235. 


C. KIiz. 401. 
Latch. 224. 


2. Bulſ. 2 58. 


B. 2. c. 2 5. ſ. 92. 


Con. 1. Keb. 


3. Burr. 1732. 
3. Burr. 1699. 


7. Ed. 4. 18. 


Dalt. 25. 


Dalt. c. 81. 
Lamb. 153. 


Co. Lit. 323. 


Bee Truiſe 


Eines 248. 


on 
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being the principal offence, ought to be ſet forth with the 
moſt exact certainty. | 


Se. 43. F1GHTHLY, It hath been reſolved, that a diſ- 
ſeiſin is ſufficiently ſet forth, by alledging, that the de- 


fendant entered, &c. into ſuch a tenement and diſſeiſed tlie 


party, without adding either the words (a) :{/:c:t7, or (6) 
expulit, . (c) inde, tor the word difſe;/ivit implies as much. 


Set. 44. NIxTAHLIx, It hath been refolved, that an in- 
dictment which purſues the words of the ſtatute in alledg- 
ing an entry, &c. to have been made manu forti, need not 
expreſsly alſo to ſay, that it was made v2 et arms, becauſe 
that is implied. Alſo it is ſaid, that as the want of thoſe 
words will not vitiate an indictment which purſues the 
ſtatute, ſo neither will the uſing of them make good an in- 
dictment which does not purſue it; yet it hath been re- 
ſolved, that ſuch an indictment may be good without men- 
tioning any complaint, though the ſtatute ſeems to re— 
quire it; for it is ſaid, that thoſe words in the ſtatute are 
Put in card abundanti; and that if a juſtice of peace have by 
any means whatſoever notice of a forcible entry or detainer, 
he may and ought to procced againſt the ſame according 


to the ſaid ſtatute, as being a diſturbance of. the public Bp 


peace, the preſervation whereof was the chief end of theſe 8 


As to THE SEVENTH POINT, viz. Of what kind of poſ- 
ſcfhons a reſtitution is to be awarded. 


Sccz. 45. It ſeems, that it ought only to be awarded for 
the polſeiton of ſuch tenements as are viſible and corpo- 
rcal; for no one who hath a right to ſuch as are 1nvifible 
and incorporeal, as rents, commons, &c. can be put out of 
poſſeſſion thereof, but only at his own election, by a fiction 
of law, in order to enable him to recover damages againſt 
the perſon who hath wrongtully diſturbed him in the en- 
1joyment of them; for ſuch things being mere creatures of 


the law, and depending entirely upon the conſtruction A} 
thereof, are always in the poſſeſſion of thoſe whom the law ü 


adjudges to have a right to ſuch poſſeſſion; and conſequently 
all the remedy that can be deſired againſt a force offered to a 
man in reſpect of ſuch like poſſemons, is to have the ac- 
tual force removed, and the offenders puniſhed for the ſame, 
which may be done by the force of 15. Rich. 2. &c. 
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As to THE FIGHTH POINT, viz. To whom ſuch reſti- 
rution ought to be made. 


Se. 46. It hath been holden, that it ſhall only be 
given to him who is found by the indictment to have been 

ut out of an actual poſleſſion, and conſequently that it 
ſhall not be awarded to one who was only ſeiſed in law, as 
to an heir upon whom a ſtranger abateth upon the death 
of the anceſtor, before any actual entry made by ſuch heir; 
and from the {ame ground it follow. eth, that it ſhall not be 
granted to an heir upon an indictment, finding a forcible 
entry made upon his anceſtor. 

$22. 47. It hath been holden by ſome, that if a diſſeiſce 
re-enter peaceably upon the diſſeilor, and continue for ſome 
time peaceably upon the tenements in diſpute, and aiter- 
ward detain them with force, the dileiſor ſhall not. be re- 
ſtored upon an indictment finding the ſaid force, becauſe 
his poſſeſſion was at firſt peaccably deteated, and at the time 
of the force, he had, in the judgment of law, no poſſeſ- 
ſion at all. But I cannot be perſuaded that this opinion 
is agreeable to the intention of the iaid ſtatutes, the prin- 
cipal end whereof ſeems to be to oblige all perfons to refer 
themſelyes to the courts of juſtice for the deciſion of their 
claims to the poſſeſſion of land, and to reftrain them from 
diſturbing the public peace by {uch endeavours to right 
themſelves ; but if ſuch a practice as this ſhould be allowed. 
it would be eaſy to evade the effect thereof by refraining 
from violence at firſt, and then forcing, the party to leave 
the poſſeſſion of the premiſes after a {ſhort continuance 
thereoh in peace; neither do 1 fee any difference between 
ſuch 2 continuance for the ſpace of three days, and a conti- 
nuance for three hours or minutes, inaſmuch as the ſubſe- 


quent force 1s in each caſe equally within the miſchief 


intended to be provided againſt by the ſtatutes; and feeing 
the ſtatutes of 8. Hen. 6. and 31. liz. c. 11. have expreſsly 
provided, that thoſe who have been in poſſeſſion for three 
years, ſhall not be put out of poſſeſſion by an indictment 
of forcible entry or detainer, it fcems plainly to be implied, 
that no one ſhall have the like advantage in reſpect of a poi- 
ſeſſion for a ſhorter time. | 


Seck. 48. It will be needleſs in this place to ſhew of what 
kind of hereditaments, or of what kind of eſtate therein, 
the party who 1s to be reftored muſt be found to have been 
{ciſed or poſſeſſed, becauſe this may ſufficiently appear by 
what hath bcen faid in the foregoing part of this chapter. 


As 


Dalt. c. 83. 
Lamb. 153. 


Lamb. ? 84. 
Dalt.. 8 


199. 


Crom. 162, 
163. 


* 
% 


Comyns 61. 
Dalt. c. 82. 
Dyer 187. 
12. Mod. 495. 


r. Sid. 156, 
1. Keb. 88. 
1. Ven. 308. 
Dyer 187. 
Dalt. c. 82. 
Lamb. 184. 
2) Vide 3. 


om. Dig. 366. 
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As to THE NINTH POINT, vi. By whom and in what 
manner ſuch reſtitution may be awarded and given. 


Sec. 49. There is no doubt but that the ſame juſtice, 
before whom an indictment of forcible entry or detainer 
ſhall be found, may grant an award of reſtitution to the 
party ; and it is faid, that he may execute the ſame either 


in his own proper perſon, or make his precept to the ſhe- 


Tiff to do it. 


Se. go. But it ſeems clear, that neither juſtices of peace, 


nor any other court whatſoever, have authority to grant a 
reſtitution upon a conviction of any force taken by them 


upon view, unleſs the ſame be found by an indictment, ac- 


cording to the direction of 8. Hen. 6. c. 9. or 21. Jac. 1. 
c. 15. (2) Alſo it ſeems to be agreed, that no other juſtices 
of peace, except thoſe before whom ſuch an indictment 


here iris lad ſhall be found, have any power, either at ſeſſions or out of 


that a juſtice of. 
peace or ſheriff It 


may break 
open a houſe 


to make reſti- 


tution. 


Keilw. 189. 
Dalif, 25. 

9. Co. 118. 
11. Co. 65. 


Farreſl. 138. 
7. Ed. 4. 18. 
4. H. 7. 18. 
Dalt. c. 82. 


See Rex v. 
**-» Jones, Stra. 


404. 


Lamb. 167. 
Þalt. c. 82. 


to make any award of reſtitution; and that no other 
court whatſoever can perſonally reſtore the party without a 
precept to the ſheriff, | 


Seft, 51. Allo it hath been reſolved, that juſtices of oye- 
and terminer have no power, either to inquire of a forcible 
entry or detainer, or to award reſtitution on any ſuch in- 


dictment; becauſe when a new power is created by ſtatute, 


and certain juſtices are aſſigned to execute it, it cannot 
regularly be executed by any other : and inaſmuch as juſtices 
of oyer and terminer have a commiſſion entirely diſtinct from 
that of juſtices of peace, they ſhall not from the general 
words ot their commiſſion, ad inguirend de omnibus tranſgr' 


et de omnibus aliis articulis et cauſis cont” formam quorumcunque 
latutorum fact“ five perpetrat', be conſtrued to have any ſuch 


powers as are ſpecially limited to juſtices of peace, 


Yet it hath been reſolved, that the juſtices of the king's 
bench may award reſtitution upon an indictment of forcible 
entry or detainer removed before them, becauſe the ſaid 


juſtices having a ſupreme and ſovereign juriſdiction over all 


matters of a criminal and publick nature, have always been 
eſteemed to have power in all cauſes of this nature, being 
brought judicially. before them, to give the parties ſuch re- 
medies in relation thereto, as they ſhall appear to have a 


right to demand, either by common law or by ſtatute. 


Sect. 52. The ſheriff, if need be, may raiſe the power 
of the county to aſſiſt him in the execution of a precept of 


reſtitution, and therefore, if he make a return thereto, that 


he 
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he could not make a reſtitution by reaſon of reſiſtance, he 
ſhall be amerced. 


As to THE TENTH POINT, viz, How ſuch reſtitution 
ſhould be barred by the continuance of a poſſeſſion for three 


VEATS. N 


Sect. 53. It appears from the abovementioned proviſo Salkeld 250. 


of 8. Hen. 6. and alſo by 31. Eliz. c. 11. that any one in- Carthew 496. 
12. Mod. 268. 


1 1 1 b 2 F . 8. 
the award of reſtitution: in the conſtruction whereof it 9 7 - 


hath been holden, that ſuch poſſeſſion muſt have continued Crompton 71. 
without interruption during three whole years next before Summary 3g. 
the indictment; and therefore that he who having been in Dyer 141. 
poſſeſſion of land for three years or more, is forcibly ouſted, 5 . 
and then reſtored by force of the ſtatute of 8. Hen. 6. can- 1. 1,6. 246. 
not juſtify a forcible detainer, till he have been in poſſeſ- Raymond 85. 
fon again for three years after ſuch reſtitution : and alſo for 1. Sid. 149. 
the ſame reaſon it hath been ſaid, that he who under a de- 


Ft feaſible title hath been never ſo long in poſſeſſion of land 


to which another hath a right of entry, cannot juſtify ſuch 
a detainer at any time within three years after a claim made 
by him who hath ſuch a right, becauſe all defeafible 
ellates in the land are wholly defeated by ſuch a claim, and 
the ſubſequent continuance in poſſeſſion amounted to a new 
entry. 


$2. 54. There have been ſome opinions that the three Dalt. c. 79. 
years poſſeſſion mult be of a lawful eſtate, and conſequently 22. H- 6. 13. 
that a diſſeiſor's continuance in quiet poſſeſſion for never 10 Creme e 
many years, ſhall not juſtify a forcible detainer; but it Holding over 


ſeems neceſſary to make a diſtinction between a detainer b force, 


a : . . where tl 
againſt him who has a right of entry, and a detainer againſt tenzntes title 


a ſtranger, or one who by his laches has loſt his right of en- was under a 


try; for I do not fee why three years continuance of a defea- lcale then ex- 


ſible poſſeſſion ſhould not juſtily a detainer by force againſt Pired, is ſaid 
a ſtranger, inaſmuch as he cannot take advantage of ano- oe 
ther's right, and bare poſſeſſion is a good title againſt all ©, Jac. 295 
perſons, except him who hath the right, and cannot be 
lawfully defeated by any other. Alſo, if one who has the 
mere right to lands, have ſo long neglected to recover the 
poſſeſſion thereof, till in judgment of law he hath no 
more right to ſuch poſſeſſion, till he has recovered it by 
action, than a mere ſtranger, there doth not ſeem to be any 
reaſon that he ſhould have more advantage againſt a forci- 


ble detainer, than if he were a mere ſtranger. 


Fe 4. 


! 
F 
' 
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4.Comm, 149» 
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Sec. 55. Allo it hath been holden, that a peaceable con- 
tinuance in poſſciiion for three years after a torcible entry, 
under any title whatſoever, will not juſtify a forcible detainer, 
inaſmuch as the poſſeſſion was at firſt gained by force. But! 


cannot think this a reatonable conſtruction of the ſaid ſta- 


tutes, for the force in the detainer being after three years quiet 


polleſſion, leems 1 uſtifiable by the expreſs words of the fta- 


7-Keb. 538. 
R. v. urges, 


Salkeld 261. 


1. Sid. 149. 
Ray m. 84. 
1. Ven. 265. 


4. Comm. 148. 


1. Burr. 119. 


tute; and where the force uſed in gaining a poſſeſſion is after- 
wards wholly laid aſide, there ſeems to be no colour to ſay, 
that it makes the ſubſequent poltethon leſs quiet or peaceable 
than it would have been, if there had been no force at all uſed 
at the firſt. 


Se. 55. It ſeems clear from the expreſs purview of the 
laid ſtatute of 31. Eliz. c. 11. that wherever the detendant 
pleadeth fuch a poſſeſſion in bar of reſtitution upon ſuch an 
indictment, either before the juſtices of peace, or in the 
king's bench, no reſtitution ought to be awarded till the 
truth of the plea be tried; and it hath been holden, that the 
plea of ſuch a poſſefſion is good, without ſhewing under 
what title, or of what eſtate {uch poſſefſion was, becauſe it 
is not the title, but the poſſeſſion only, which is material in 
this caſe. . 


Sect. 57. It ſcems, that from the wording of 31. Eliz. c. 
II. if one who has been in poſſeſſion for three years, be ouſt- 
ed, and the ſame day re-enter with force, aitd alſo be in- 
dicted for ſuch re-entry on the very fame day, it may be 
queſtioned whether the proſecutor ought to have teſtitution, 
inaſmuch as the words of the ſtatute are, © that there ſhall 
be no reſtitution, &c. if the perſon indicted have been in 
** quiet poſſeſſion tor three years next before the day of the 
* indictment found; and here the detendant hath been in 


polſeffion three years before the day of the indictment, 


though not three years before the indictment, inaſmuch as 
he was ouſted the fame day. But if it be conſidered, that 
the circumſtance of hnding the indictment on that day no 
way affects the merits of the caſe, or leſſens the offence any 
more than if it were found on any other day, and that reſti- 


tution muſt have been awarded if it had been found on 


another day, and that the miſchief complained of in the 
preamble is, that perſons were by colour of ſuch indict— 
nients often turned out of their poſſeſſions which they 
had quietly enjoyed for three years next before ſuch in- 
dictments found, which does not extend to the defendant in 
the preſent caſe, I rather incline to think, that reſtitution 


might be awarded to the proſecutor in this caſe ; inaſmuch 


as it clearly appcars, that the defendant's poſſeſſion hath not 
| had 
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had three years uninterrupted continuance within the intent 
of the ſtatute. 


As to THE ELEVENTH POINT, 27g. For what other cauſes 


| | ſuch reſtitution may be ſtayed. 


Sea. 58. It ſeemeth to be ſettled at this day, that if the 1. Keb. 343. 
defendant tender a traverſe of the force, which muſt be 2. Keb. 49.571. 
done in writing, and not by a bare denial of the force by 5 8 
parol, the juſtice ought not to make any reſtitution till tlie?“ 577888. 
traverſe be tried; in order whereunto he muſt award a ve- Caſes temp. 
nire facias, whereon a jury muſt be returned, on whoſe ver- Hardwicke, 
dict the award of reſtitution ought to depend. P. 175. 


Seck. 59. It hath been reſolved, that if ſuch a jury find , sig. 97. 99. 
part of the indictment to be true, and part of it to be falſe, 1. Keb. 427. 
yet if they find ſo much thereof to be true as will warrant a 
reſtitution, the juſtice ought to reſtore the party : as where, 
on an indictment of forcible entry and forcible detainer, 
the jury find that the cntry was peaceful, and the detaaner 
was only forcible. a 


Sect. bo. As the juſtice is bound to ſtay the award of 
reſtitution, upon the defendant's tendering a traverſe of the 
force, ſo it hath alſo been ſaid, that he ought not to make Savil 68. 
ſuch an award in any caſe in the defendant's abſence, with- Aleyn 28. 


out calling him to anſwer for himſelf; tor it is implied by 


natural juſtice, in the conſtruction of all laws, that no one 
ought to ſuffer any prejudice thereby, without having firſt 
an opportunity of defending himſelf. a | 


As to THE TWELFTH POINT, v:2. How ſuch a reſtitu- 
tion may be ſuperſeded before it is executed. 


Sect. 61. There is no doubt but that the ſame juſtices, Dyer 183. 
by whom a reſtitution is awarded upon an indictment of Summary 149. 
forcible entry or detainer found before them, may alſo after- Srom. 165. 

q « . e I - _Dalt.c.$1.34+- 
wards, upon an inſufficiency of the indictment appearing 
unto them, ſuperſede the fame before it is executed. And 
it hath alſo been ſaid, that if ſuch an indictment be taken, Cro. Eliz. 913. 
and reſtitution awarded by four or five juſtices, that two Yelv. 32. 


'or even one of the. ſame juſtices may ſuperſede the execu- 


tion thereof, as well as more or all of them. But it ſeems 
to be agreed, that no other juſtices, or other court what- 
ſoever, hath ſuch power, except the King's Bench. 


Sect. 62, However it is certain, that a certiorari from the C. Elz. gre, 
King's Bench is a /uper/edeas to ſuch reſtitution ; for every Yelv. 32. 


ſuch certiorar; has theſe words, coram nobis terminari volumus _—_ 
Vol. II. E. et I. AED, 93. 
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Sumdary 141. 
Strange 47 ++ 


Sayer 176. 


aſide any ſuch reſtitution, if it thall appear to them to have 


Savil 68. 
Sum. 140,141. 
.. 
dup. 1. 58. 


Noy 119. 
Yelv. 99s: 
C. Jac. 148, 
149 


B. 2. c. 37. ſ. 61. 


Raymond 85. 
1. Kb. 343. 
3os. 

2. Keb. 505. 
Summary 141. 
C. Eliz. 916. 
Salk. 587. 
Dyer 123. 

2. Keb. 571. 
Savil 68. 
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— 


et ali; and conſequently it wholly cloles hs hands of the 


 Juftices of peace, and avoids any reftitution which is exe- 


cuted after the ce, but does not bring the juſtices of the 
peace, &c. into a contempt, un es they proceed after the 


delivering thereof. 


As to THE THIRTEENTH POINT, 22. 1 ſuch reſtitu- 
tion may be let aſide after it is execute 


Sect. 63. It is certain, that the juſtices of the King's 
Bench, having in general a ſuperintendent power over all 
the proceedings whatlocver af juſtices of peace, may ſet 


been either awarded or executed againit law; as where the 


indictment whercon it was grounded, being removed be- 


fore them, appears to be inſufficient, and thereupon is 
quaſhed ; or the deiendant traverſes the force and gets a ver- 
dict in the King's Bench; or wherever it fulkciently appears 
that the juſtices of peace have been irregular in their. pro- 
ceedings, as by refuſing to try a traverie of force tendered 


by the defendant; &c. 


. G., Fer 23 an indictmen ton els ſtatutes be re- 


moved into the King's Bench, and the defendant having 


1 
been turned out of polle{ton bv the grant of reſtitution to 


the proſecutor by the Juſtices of peace, traverſe the force in 


the King's Bench, and then the ofence be pardoned by a 
general pardon, the Court cannot procced on the trial, not- 
withſtanding the defendant would waive the benefit of the 
pardon, becauſe it appears Tad that the king can 
have no benefit of a fine from the detendant if the verdict 
paſs againſt him; and the © 'Ourt Will never taltity an indict- 
ment, which is found by tlie oaths of twelve men, by bare 
affidavits; and conſgue ntly 1 in this caſe the defendant can 
have no remedy to fet afide the reſtitution by controverting 


the truth of the indickment. 


Set, 67, Neither can a d-fendant in any caſe whatſoever, 
ex rigore juris, demand a reſtitution, either upon the quaſh- 
ing of the indictment, or a verdict for him on a traverſe 
thereof, &c. ; for the power of granting a reſtitution is veſted 
in the King's Bench, only by an equitable conitruction of 
the general words of the itatutes, and 1s not expretsly given 
by thoſe flatutes ; and is never made uſe of by that Court, 
but when upon conſideration of the whole circumſtances of 
the caſe, the defendant ſhall appear to have ſome right to 
the tenements, the poſſeſſion whereof he loſt by the reſtitu- 


tion granted to the proſecutor. 
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Ch. 64. Anu DETAINERS. F 


$2. 66. The court of King's Bench hath been fo fa- © Eliz 
vourable to one, who upon his traverſe of an indictment 0 
upon theſe ſtatutes being found for him, hath appeared to 
have been unjuſtly put out of his poſſeſſion, that they have Ver the form 
awarded him a re- reſtitution, notwithſtanding it hath been a 
ſhewn to the Court, that ſince the reſtitution granted upon Burn's Till 
the indictment, a ſtranger hath recovered the poſleſſion of 220. 


the ſame land in the lord's court, 


E 2 | | CIA. 


5? | Bk. I. 
CHAPTER THE SIXTY-FIFTH.. 


Or RIOTS, ROUTS, and UNLAWFUL 
ASSEMBLIES © 


IN treating of Riots, Routs, and Unlawful Aſſemblies, I ſhall 


conſider, 


FixsT, What ſhall be called a riot, rout, or unlawful aſ- 
tz. Nod. 520. ſembly. 


SEconDLY, How they may be ſuppreſſed and puniſhed 
by the common law. 


TnixDlty, How by ſtatute. 


Set. 1. A Ri1oT ſeems to be a tumultuous diſturbance 
(a)Vider.Ven. of the peace, by three perſons (a), or more, aſſembling to- 
251. gether of their own authority, with an intent mutually to 
—_ 59555: afhiſt one another, againſt any who ſhall oppoſe them, in 
3x. © the execution of ſome enterprize of a private nature, and 


Crom. 62, Kc. afterwards actually executing the ſame in a violent and tur- 


Pulton 25,&c. bulent manner, to the terror of the people, whether the act 


J. Inſt. 176. intended were of itſelf lawful or unlawful (3). 
Summary 137. | 
3. Mod. 141. (2) See Salk. 504. Popham 202. 1. Ld. Ray. 484. 12. Mod. 262 


509. Strange 196. 17. Mod. 113. 116, 117. 1. Black, 350. 


For the better underſtanding whereof, I ſhall conſider the 


following particulars : 


1. How far ſuch an aſſembly may become riotous through 
the want of legal authority expreſſed or implied, or be ex- 
cuſable by reaſon of ſuch authority. | 


2. How far the intention with which the parties afſemble 
together muſt be unlawful. 


3- With what kind of violence or terror the intended 
terprize muſt be executed. 


4. How far the grievance intended to be redreſſed muſt be 


of a private nature, 


5. Whether the unlawful execution of an 20 in its own 
nature lawful may not make an aſſembly riotous. 


As 


Ch. 65, Or RIOTS, ROUTS, &e. 53 


As to THE FIRST POINT, viz. How far ſuch an aſſembly 
may become riotous through the want of legal authority 
expreſſed or implied, or be cxculable by reaſon of ſuch au- 


thority. 


See. 2. It ſeems, That wherever more than three perſons (1 The woras 
{1) uſe force and violence in the execution of any deſign + more than 
whatever wherein the law does not allow the uſe of fuch force, three perſons, 
all who are concerned therein are rioters (a). But in ſome „„ 
caſes wherein the law authorizes force, it is not only lawful, „ 
but alſo commendable to make uſe of it; as for a (a) ſheriff ſtead of cthree 
or (5) conſtable, or perhaps even for a private (c) perſon, perſons or 
to aſſemble a competent number of people in order with e 
force to ſuppreſs rebels, or enemies, or rioters, and after- as = 
wards with ſuch force actually to ſuppreſs them; or for a W 
juſtice of peace, who has a juſt cauſe to fear a violent reſiſt · poſſible for the 
ance, to raiſe the poſſe, in order to remove a force in mak- mind of man to 
ing an entry into, or detaining of, lands. Alſo it ſeems to 1 
be the duty of a (4) ſheriff, or other miniſter of juſtice, hav- tie.“ 
ing the execution of the king's writs, and being reliſted in 4. Burn. 88. 
endeavouring to execute the tame, to raiſe ſuch a power as (A) Burr. 1262. 
may effectually enable them to overpower any ſuch reſiſt- N. v. Scott and 
ance; yet it is ſaid not (e) to be lawful for them to raiſe a Black. + Say 
force for the execution of a civil proceſs, unleſs they find a (a)z.And.67. 
reſiſtance ; and it is certain, that they are highly puniſhable Popham 121. 


for uſing any needleſs outrage or violence therein. 8 7. 10. 

| op. 121. 
Moor 656. Infra c. 47. ſ. 8. (4) 2. Inſt. 193. (e) 3. Inft. 161. 2. Inſt. N. Hob. 
62. 264. a 


As to THE SECOND POINT, iz. How far the intention 
with which ſuch perſons aſſemble together muſt be un— 
lawful. 


Seft. 2. It ſeems agreed, that if a number of perſons Lamb. 179, &c. 
being met together at a fair, or market, or church-ale, or Palt. c. 86. 
any other lawful or innocent occaſion, happen on a ſudden Cru 
quarrel to fall together by the cars, they are not guilty of a ghjinner 5 
riot, but of a fudden affray only, of which none are guilty Salkeld 59g. 
but thoſe who actually engage in it, becauſe the defign of | 
their meeting was innocent and lawful, and the ſubſequent 
breach of the peace happened unexpectedly without any 
previous intention concerning it. Yet it 1s faid, that if 
perſons innocently aſſembled together, do afterwards, upon 
a diſpute happening to ariſe among them, form themſelves 
into parties, with promiſes of mutual athſlance, and then 


make an affray, they are guilty of a riot, becauſe, upon their 


confederating together with an intention to break the peace, 
they may as properly be ſaid to be aſſembled together for 
| E 3 that 


Or RIOTS, RUOMES, AND . 
that purpoſe from the time of ſuch conſederacy, as if their 
firit coming together had been on ſuch a deſign: however 
it ſeems clcar, that if in an aſſembly of perſons met together 
on any lawtul occaſion whatſoever, a fudden propoſal 
ſhould be ſtarted of going together in a body to pull down 
a houſe, or incloſure, or to do any other act of violence, to 
the diſturbance of che public peace, and fuch motion be 
agreed to, and executed accordingly, the perſons concerned 
cannot but be rioters, becauſe their affociating themſelves 
together for ſuch a new purpoſe is no way extenuated by 
their having met at firſt upon another. Alto it ſeems to be 
certain, that if a perfon Iceing others actually engaged in a 
riot, do join himſelf unto them, and aſfiſt them therein, 
he is as much a rioter as if he had at firſt aſſembled with 
them for the ſame purpoic, inaſinuch as he has no pretence 
that he came innocently into the company, but appears to 
have joined himſelf unto them, with an intention to ſecond 
them in the execution of their unlawful enterprize ; and it 
would be endleſs, as well as ſuperfluous, to examine whe- 
Seo the caſe of ther every particular perſon engaged in a riot, were in 
vie; eva/ truth one of the firſt aſſembly, or actually had a previous 
Folic”, Ero. knowledge of the deſign thereof. 

Law, z. edit. 415; and the Coalheavers Caſe, Caſes in Crown Law, 61. 


Vide Rex v. 
ov Royce, 


urrow 2073. 


* 
. 


6. Modern 43. 


As to THE THIRD POINT, viz, With what kind of vio- 


lence or terror the intended enterprize muſt be executed. 


$8. 4. It hath been holden, that it ought to be accom- 
panied with {ome oer of violence, either to the perſon of 
a man or to his poſſeſſions, as by beating him, or torcing 
him to quit the poſſeſſion of his lands or ae e. And 
from hence it ſeems to follow, that pertons riding togethe 
on the road with unuſual weapons, or otherwite aſlembling 
together in ſuch a manner 2s is apt to raiſe a terror in the 
people, without a9 offer of violence to any one in retpect 
Either of his per ſon or poſleſſions, are not proper!) y gun ity 
of a riot, but only of an unlawful aflembly. 


et, 6. However it ſeems to be clearly + hah bat in 
evcry riot there muſt he fore ſuch circumſtances either of 
actual force or violence, or at leaſt of an apparent tendency 
(a) Lamb. 178. tl. 3 as are na! Urally ap! to ſtrike a terror into tie peo- 
rentening 


Dalt. c. 8 5. 
Lamb. 175. 
3. Inſt. 176. 


Dalt. c. 55 ple; as the ſhow (a) of armour, th ſpecches, or 
3. IT. 2 . e geſtures; for every ſuch; offence mvit bo arc to 
6. Mod. 141. be done in tc; eren Fafuli (2). And from hence it clearly 
2 Neeb. 58. 

Con. 1. Rell. follows, tliat aſſeniblies at wakes; or other feſtival times, 


or meetings for exerciſe of common ſports or diverſions, as 


109 

3. on; 15k 1263. bull- baiting, wreſtling, and ſuch like, are not riotous. And 
Gd. 116. ; ; 

1 179. (2) Vide the opinion of Holt, C, J, in the caſe of the Queen v. Soley 


11, Mod. ZIP 


from 


» 
B 
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Ch. 66, UNLAWFUL ASSEMBLIES. 55 


from the ſame ground alſo it ſcems to follow, that it is poſ- 
ſible for more than three perions (3) to aſſemble together, (3) It hould 
with an intention to execute a wrongtul act, and alſo actu- be“ three . 
- . . bore . . . In ' hs 
ally to perform their intended enterprize, without being vide news 0) 
rioters; as if a competent number ot people aſſemble toge- to (ecion 2. 
ther, in order to carry off a piece of timber to which one P 
k / TN, - - v9 8 28. 
of the company hath a pretended right, and afterwards do 3. Res 8. 
2 . 3» Ws Y 9 
carry it away without any threatenimg words, or other cir- Hobart 91. 
cumſtances of terror. And from the fame ground it ſeems , ks 
alſo to follow, that perſons a';embled together in a peaceful Compton 62. 
manner to do a thing prohibited by ſtatute, as to celebrate Qere. 
maſs, & and afterwards peacciully performing the thing , Nod PE 
intended, cannot be ſaid to be rioters ; for there ſeems to be 2, Kcb. 558. 
no reaſon why an atiembly ſhould become riotous barely Con.r.M-d.1z. 
for doing a thing contrary to ſtatute, any more than for . 3 
doing a thing contrary to common law. Li. Mod, 116. 


As to THE FOURTH POINT, ig. How far the grievance 
intended to be redreſſed mult be of a private nature. 


S:#. 6. It ſcems agreed, that the injury or grievance 
complained of and intended to be revenged or remedied by 
ſuch an atlembly, mult relate to ſome private quarret only; 
as the incloſing of lands in which the inhabitants of a town 
claim a right of common, or gaining the poſſefſion of tene- 
ments the title whereof is in difpute, or ſuch like matters 
relating to the intcrefts or diſputes of particular perſons, 
no way concerning the public; for wherever the intention 
of ſuch an aſſembly is to redreſs public grievances, as to 
pull down all inclo{ures in general, or to reform religion, 
or to remove evil counſellors from the king, &c. it they at- 
tempt with force to execute ſuch their intentions, they are, 
in the eye of the law, guilty of levying war againſt the king, 
and conſequently of high treaton, as appears from chapter 


17. ſection 25. 


As to THE FIFTH PoINT, z. Whether the cxecution 
of an act in its own nature liviul, may make an atſembly 
TIOLOUS, 


ect. 7. It hath been generally holden, that it is no way Quære; and 
material whether the act intended to be done by ſuch an af- vide Salk. 394, 
lembly, be of itſelf lawful or unlawful ; from whence it 595- 
follows, that if more than three-perſons (4) afſift a man to 5 64. 66. 

1. : ; . alton c. 87. 
maxe a forcible entry into lands to which one of them has 
a good right of entry, or if the like number in_a violent (% It ſhould 
and tumultuous manner join together in removing a nu- be *rhree per, 
tance, which may lawfully be done in a peaceful manner, „ 
they are as properly rioters, as if the act intended to be Er 

„ done 


55 


3. Modern 3. 
11. Mod. 117. 
2. Show. 236. 
12. Mod. 648. 


Lamb. 175, 
. 
Crom. 61. 
Dalt. c. $5. 
B. Riots, 4, 5. 
Palton 25. 


Crompton 61. 
B. Riots, 4. 
Pulton 25. 
Dalt. c. 95. 


Or RIOTS, ROUTS, 42 Bk. 1. 


done by them were never ſo unlawful; for the law will not 
ſuffer perſons to ſeek redreſs of their private grievances by 
ſuch dangerous diſturbances of the public peace. However, 


the juſtice of the quarrel in which ſuch an aſſembly doth 


engage, is certainly a great mitigation of the offence. 


Sect. 8. A RovrT ſeems to be, according to the general 
opinion, a diſturbance of the peace by per ſons aſſembling 
together with an intention to do a thing, which if it be ex- 
ecuted, will make them rioters, and actually making a mo- 
tion towards the exccution thereof. But by ſome books 
the notion of a rout is confined to ſuch aſſemblies only as 
are occafioned hy ſome grievance common to all the com- 
pany ; as the incloſure of laid in which they all claim a 
right of common, &c. However, inaſmuch as it generally 
agrees With a riot as to all the reſt of the abovementioned 
particulars requiſite to conſtitute a riot, which have been 
already fully explained, except only in this, that it may 
be a compleat offence without the execution of the in- 
tended enterprize, it ſcems not to require any farther ex- 
plication. | 


Sec. 9. AN UNLAWFUL ASSEMBLY, according to the 


common opinion, 1s a diſturbance of the peace by perſons 


barely aſſembling together with an intention to do a thing 
which, if it were executed, would make them rioters, but 
neither actually executing it, nor making a motion toward 
the execution of it. But this ſeems to be much too narrow a 
detinition. For any meeting whatſoever of great numbers 
of people. with ſuch circumſtances of terror as cannot but 


endanger the public peace, and raiſe fears and jealouſies 


among the king's ſubjects, ſeems properly to be called an 


unlawful affembly ; as where great numbers, complaining of 


Hobart 92. 
Salk. 594,505 
1. Ven. 369. 


380. 


ar II. 7. 39 
I. amb. 17% 159. 
Summary 37. 
Crom. 54. 

B. Riots, 1. 

6. Co. ot. 

11. Med. 118. 


a common grievance, meet together, armed in a warlike 
manner, in order to conſult together concerning the moſt 
proper means for the recovery of their intereſts; tor no one 
can forcice what may be the event of ſuch an aſſembly. 


$2. 10. Alſo an aſſembly of a man's friends for the de- 


fence of his perſon againſt thoſe who threaten to beat him, 


if he go to ſuch a market, Ac. is unlawful; for he who is 


in fear of ſach infults mutt provide for his ſafety by de- 
mandiug the furety of the peace againſt the perions by 
whom ke is threatened, and not make uſe of ſuch violent 
methods, which cannot but be attended with the danger of 
raiſing tumuite and diforders, to the diſturbance of the pub- 
lic peace. Yet an aſletibly of a man's friends in his own 
houſe, for the defence of the poſſeſſion thereof, againſt 
ok who threaten to make an unlawful entry thereinto, or 

„„ ol | for 


o 2 * 1 — Ws 


«TS 


of 
— 5 
os 


BR! 2 - 
2 > Sn S 
e 


3 


2 
e 


oo VW- HO. bw FH e 


PF 


x 
Ke 
75 
7 
7 
2 * 
2 4 
1 
- 
bot 
© 
Kit; 
TE 
el 
i 


7 ond — 
** WAS on 
Nr 1 8 My 
e AMER 
EEC IE GIS BER TE 


G ET NR * 


{ 


ie. 


Ch. bs, UNLAWFUL ASSEMBLIES. 


for the defence of his perſon againſt thoſe who threaten ta 
beat him therein, is indulged by law; for a man's houſe 2s 


looked upon as his caſtle. 


SECONDLY, viz. How far offences of this nature may be 
ſuppreſſed and puniſhed by the common law. | 


Sec. 11. It ſeems clear, that every ſheriff, under-ſheriff, Popham 12 


37 


1. 


and alſo every other peace-officer, as conſtables, &c. may 3. H. 7. 4. 20. 


and ought to do all that in them lies towards the ſuppreſſing 
of a riot, and may command all other perſons whatſoever 
to aſſiſt them therein. Alſo it is certain that any private 
perſon may lawfully endeavour to appeaſe all fuch diſturb- 
ances by ſtaying thoſe whom he ſhall ſee engaged therein 
from executing their purpoſe, and alto by ſtopping others 
whom he ſhall {ce coming to join them; for if private per- 
ſons may do thus much, as it is moſt certain that they may, 
towards the ſuppreſſing of a common affray, ſurely a fortio;: | 
_ may do it towards the ſuppreſſing of a riot. Alſo it Popham 12 
hat 

in order to ſuppreſs a riot; from whence it ſeems clearly to 

follow, that they may alſo make uſe of arms in the ſup- 

preſſing of it, it there be a neceſſity for their ſo doing. 
However, it ſeems to be cxtremely hazardous for private 


_ perſons to proceed to thole extremities; and it ſeems no 


way ſafe for them to go ſo far in common caſes, left, under 


the pretence of keeping the peace, they cauſe a more enor- 


mous breach of it; and therefore ſuch violent methods ſeem 
only proper againſt ſuch riots as ſavour of rebellion, for 
the ſuppreſſing whereof no remedies can be too ſharp or 


_ levere, 


been holden, that private perſons may arm themſelves Kelynge 76. 


However, it is enacted by 1. Geo. I. c. 5. “ That if more A perſon pre- 


« perſons than twelve being unlawfully, riotouſly, and tu- ſent aiding 


«© multuouſly aſſembled, twelve or more of them ſhall con- 2% 4vcreim 
0 rioters IS A 


tinue together, and not diſperſe themſelves within one principal in 


Lag 


and aberting 


* hour after proclamation made in purſuance of that ſtatute, the ſecond de- 


„ that then every peace officer of the place where ſuch aſ- gree, under 


« ſembly ſhall be, and all perſons who ſhall be commanded this act of par- 


4 lament. 


* 


to be aſliſting to ſuch officer, may and ought to appre- 
hend all ſuch rioters, and carry them before ſome juſtice 


4. Burr. 2073. 


of peace; and that if any ſuch rioter ſhall happen to be 51 | 
killed, maimed, or hurt by reaſon of their reſiſting ſuch Kees Ty 


officer, &c. the officer ſhall be diſcharged, &c.” But (2) 
the ſtatute being wholly in the affirmative, cannot be 
thought to take away any part of the authority in the ſup- 
Preſſing of a riot, which was before that time given either 

to officers or private perſons by the common law or by 
ſtatute. VVV 5 | 
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Sec. 12. Generally, offences of this nature are puniſhed © a 

at the com:non law as treſpaſſes, by fine and impriſonment t 

Crompton 61. only; vet ſometimes, where they have been very enormous, t 
2 8 0 they have been puniſhed with the pillory and anciently, if J 
they were undertaken in contempt of the king's expreſs pro— C 

2 R Abr. 208. hibition of their mecting, under pain of forteiture of lands, J 
&c. they ſeem to have been puniſhable with fuch for— V 

feiture. : 


2. Ed. 4.13.14. Sef. 13. It hath been holden, that the perſons of whom 
Dalt. c. 59. a corporation conſiſts, being guilty of a riot, are puniſhable 
C. Car. 252. in their natural, but not in their politic capacity; for the 
2. Hale 155. corporation ittelf cannot be in fault, becauſe it is inviſible, 
1 and exiſts only in ſuppoſition of law. Vet there are ſome 

555 3 5 precedents by which it appears, that corporations have been 
net, Ld. May- amerced (5), and their liberties ſeized into the King's hands, 
or or London, for ſuffering a dangerous riot to happen within their juriſ- 
during tic ri- diction without uſing their endeavours to ſuppreſs it. 
ots in the year 

1780. Sed. 14. Women are punithable as rioters, but infants 

under the age of diſcretion are not. 
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THIRDLY, vis. How far offences of this nature may be 8 
ſuppreſſed and puniſhed by ſtatute. I thall conſider, 5 
N 1. How far they may be ſuppreſſed and punithed by one 1 
Juſtice of peace, 67 
2. And, how far by two or more. 5 
| | | As to THE FIS of theſe points, g. How far they may 1 
li be ſuppreſicd and puniſhed by one juſtice of peacs. 13 
elt. 15. It is enacted by 34. Edw. 3. c. 1. That juſ- 5 
& tices of peace thall have power to reſtrain oflenders, riot- Re, 
« ers, and all barrators, -and to purſue, arreſt, take and an 
„ dchaſtiſe them according to their treſpaſs and offence; 
| | | * and to cauſe them to be impriſoned and duly puniſh- = -: 
* 66 ec, &.“ | j | 
| 4 1 Seck. 16. And this ſtatute has been liberally conſtrued | 
| + . 7+ %* for the advancement of juſtice ; for it hath been reſolved, 
| jat if a juitt ace find peri 101 attembie 
| Lank.x31.&c, that if a juſtice of peace And perſons 110 oully itembied, | 
| he alone, without ſtaying tor his companions, hath not only 


þ power to arfeſt the offendurs, and bind them to their good 
N 'Dalt. c. 46. behaviour, or impriſon them if they do not offer good bail. 

B. Peace, 7. but that he may allo authoriſe others to arreit them by a 

bare parc] command without other warrant, and that by 

Pulton 28. force thercof the perſons ſo commanded may purſue and 

1 hag arreſt the offenders in his abſence as well as preſence. It 

„ alſo ſaid, that if a juſtice of peace be ſick, and hear that 

perſons are riotouſly aſſembled, he may fend 1145 ſervants to 

| | arroſt 
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arreſt them and bring them before him; and that if he hear 
that perſons are riotouſſy together in a certain place, and go 
thither and find none there, he may leave his fervants be- 
hind him with a command to arreit them when they ſhall 
come. Alſo it is faid, that after a riot is over, any one 
juſtice of peace may ſend his warrant to arreſt any perion 
who was concerned in it; and alſo that he may lend him 
to gaol, till he mall find furctics for his good behaviour, 


Seck. 17. But it feems to be agreed, that no one (2) juſ- 
tice of the peace hath any power by force of this itatute, e1- 
ther to record a riot upon his own view, or to take an in- 
quiſition thereof after it is over. Alto if one juitice of peace, 
procceding upon this ſtatute, thall arreſt an innocent per- 
ſon as a rioter, it ſeemeth that he is liable to en action o 
treſpaſs, and that the party arreſted may juſtify the reſcuing 
of himſelf, becauſe no ſingle juſtice of peace is by this ſta- 
tute made a judge of the ſaid offence. ( But if a riot ſhall 
be committed by perſons armed in an unufual manner, 
contrary to the //atute of Northampton, and any one juſtice 
of peace acting ex officio, in purſuance of the faid ſtatute, 
ſeize the armour and impriſon the offender, and make a re- 
cord of the whole matter, ſuch a record cannot be tra- 
verſed, becauſe it is made by one acting in a judicial ca- 
pacity, as appears more at large in the chapter of Affrays: 
and for the fame reaſon, if a juſtice of peace proceeding 
on the ſtatute of 15. Rich. 2. againſt forcible entries and 
detainers, thall, upon his own view, record a riot, which 
hall be committed in the making-ot any ſuch forcible entry 
or detainer, a not ſo recorded cannot be traverſed, as hath 
been ſhewn in the foregoing chapter. Allo if a juſtice of 
peace acting as a judge, by virtue of any ſtatute whatfoever 
impowering him fo to do, make a record upon his view of a 
riot committed in his preſence, ſuch record thall not be tra- 
verſed; for the law gives fuch an uncontroulable credit to 
all matters of record, made by any judge of record as ſuch, 
that it will never admit of an averment againſt the truth 
thercof. 5 


Sc. 18. It hath been queſtioned, whether a juſtice of 
sace be authoriſed hy virtue of the abovementioned fiatute 
of 34. Edw. 3. c. 1. to raiſe the power of the county to ſup- 
preis a riot; but it feemeth, that by being made a conſer- 
vator of the peace, he hath, by an implication of law, all 
ſuch powers in relation thereto, as are incident to the office 
of a conſervator of the peace by the common law; and con- 
ſequently, that he hath a right of demanding the aſſiſtance 
of others to enable him to preſerve the peace, in the fame 
manner as every therift and couttable are impowered to de- 
| | mand 
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mand ſuch aſſiſtance by the common law. However, there 
ſeems to be no reaſon to doubt, but that every juſtice of peace 
is authorized by the ſtatute of 17. Rich. 2. c. 8. to raiſe the 

ower of tle county to repreſs a riot; for by the ſaid ſtatute 
It is enacted, © That as ſoon as the ſheriffs, and other the 
* king's miniflers,” under which words all juſtices of peace 
clearly to be included, © ſhall hear of a riot, rout, or other 
« afſembly againſt the peace, they with the power of the 
« county where ſuch caſe ſhall happen, ſhall diſturb ſuch 
** malice with all their power, and ſhall apprehend all 
« ſuch offenders, and put them in priſon, until due execu- 
tion of the Jaw be made of them; and that the lords and 
other liege people of the realm ſhall attend, with their 
* whole tirength and power, the therifts and miniſters 
« atorcland.”*  -- 


As to THE SECOND POINT, Yig. How far offences of this 
nature may be tupprefled and puniſhed by two or more juſ- 
tices of peace. 


Sect, 19. It is enacted by 13. Hen. 4. c. 7. That if 
any riot, aſſembly, or rout of people againſt the law, be 
« made in parties cf the realm, the juſtices of peace, three 
or two of them at the leaſt, and the ſheriff or under- 
« ſheriff of the county where ſuch riot, aſſembly, or 
* rout ſhall be made hereatter, ſhall come with the power 
ef the county (if need be) to arreſt them; and ſhall arreſt 
« them; and the fame juſtices and ſheriff, or under-ſheriff, 
„ thall have power to record that which they ſhall find fo 
« done in their preſence againft the law. And that by the 
« record of the ſame juſtices and ſheriff, or under-ſheriff, 
« ſuch treſpaſſers and offenders ſhall be convict in the 


« manner and form as is contained in the ſtatute of For- 


„ cible Entries.“ 


Sedt. 20. In the conſtruction of this ſtatute, compared with 
the above mentioned ſtatute of 17. Rich. 2. c. 8. and alſo 
with the ſtatute of 2. Hen. 5. c. 8. it hath been holden, 
what alt perſons whatſoever, and even noblemen, and all 
others of what condition or degree ſoever they may be, 
except women, clergymen, perſons decrepit, and infants 
under the age of fifteen years, are bound, under pain of 
tine and impriſonment, upon reaſonable warning, to attend 
the ſuſf ice and ſheriffs in the execution of the ſaid ſtatute, 
and not only to 2rreft the rioters, but allo to conduct them 
to priſoiʒ. | | 
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Sec. 21. Allo it hath been holden, that thoſe who at- Pop. 120, 121. 
tend the juſtices in order to ſuppreſs a riot, may take with Crompton 62. 
them ſuch weapons as ſhall be neceſſary to enable them et- e 4 3 
fectually to do it, and that they may juſtify the beating, W 
wounding, and even the killing of ſuch rioters as ſhall re- 
ſiſt, or refuſe to ſurrender themſelves. 


Sect. 22. It is ſaid, that the juſtices of peace are not only Lambard 31s, 
powered by the faid ſtatute to raiſe the power of the fl. 31873195 
county to aſſiſt them in ſuppreſſing a riot which ſhall hap- — 
pen within their own view or hearing, but alſo, that they Crom. 64. 
may ſafely do it upon a credible information given them of 
a notorious riot happening at a diſtance, whether there 
were any ſuch riot in truth or not; for it may be dange- 
rous for them to ſtay till they can get certain information 
of the fact: but they ſeem to 4 puniſhable for alarming the 
country in this manner, without ſome ſuch probable ground 
of their proceeding as would induce a reaſonable man to 
think it neceſſary and convenient. 


Seck. 23. It ſeems clear from the ſaid ſtatute, that if the 
juſtices, &c. in going towards the place where they have 
heard that there is a riot, ſhall meet perſons coming from 
thence riotouſly arrayed, they may arreſt them for being | 
. 1 Dalt. C. 46. 
aſſembled together in ſuch an unlawful manner, and allo 7: N 
make a record thereof, &c. for the ſtatute extends to Crom. 63. 
all other unlawful aſſemblies whatſoever, as well as to 


Sect. 24. Alſo it ſeems clear, that after the juſtices have 
had a view of a riot they may make a record thereof, wlie- 
ther the offenders be in cuſtody at the ſame time, or have 
eſcaped; and it is ſaid that the juſtices may lawfully, upon 
a freſh purſuit, arreſt ſuch of the offenders as ſhall have eſ- Lamb. 318. 
caped, but that they cannot at another time award any Dalt. c. 46. 
proceſs on ſuch a record, and therefore that they ought to Fulton 29. 
tend it into the King's Bench, if any of the offenders efcape * Co. 1. 
from a freſh purſuit, and that procets ſhall iſſue againſt 
them from thence: however, there ſcems to be no doubt, +... 
but that any of the ſame juſtices who have recorded 2 
1 an b : Vide ſup. 16, 
a riot, or any other juſtice of peace, may, at any time, 16. 
by virtue of the abovementioned ſtatute of 24. Edw. 3. c. 1. 
arreſt thoſe who have been notoriouſly guilty of a riot, in 


order to compel them to find ſureties for their good beha- 
viour, | 


| Seat. 25. It ſcemeth to be certain, that the record of a Raymond 386. 
riot expreſly mentioned to have happened within the view Crom. 65. +4. 
of the juſtices by whom it is recorded, is a conviction of ſo 3192 g 4%. 

| great 


62 
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Lamb. 316, 
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Lambard 317. 
Dalton c. 130. 


Lambard 316. 
Dalton c. 46. 


Lambard 319. 
Raymond 386. 
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Lambard 319, 
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great authority, that it can no way be traverſed, however 
little ground in truth there might be to affirm that any riot 
at ail was committed, or however innocent the parties may 
be of the fact recorded againſt them. And it is faid, that if 
any one be bound by recognizance to keep the peace, and, 
on a ſcire facias thereon, ſuch a record of a riot be pro- 
duced againſt him, he ſhall not only be concluded thereby 
from pleading the general iſſue, but alſo from pleading any 
matter of juſtification whattoever. 


Se94P. 26. However it ſeemeth clear, that if in ſuch a 
record of a riot it be contained, that the party was guilty 
therein of a felony, or maim, or reſcous, the party ſhall be 
concluded thereby as to the riot only, and not as to any 
of the other matters, becauſe the juſtices of peace have by 
this flatute, a judicial authority over no other offences ex- 
cept riots, routs, and unlawful aſlemblies. 


S:&. 27. And inaſmuch as ſuch a record is a final con- 
viction of the parties as to all ſuch matters as are properly 
contained in it, it ought to be certain both as to the time 
and place of the offence, and the number of perſons con- 
cerned therein, and the ſeveral kinds of weapons made 
uſe of by them, and all other circumſtances of the fact; 
for ſince the parties are concluded from denying the truth 
of ſuch a record, and have no other remedy to defend them- 
ſelves againſt it, but only by taking advantage of the infuf- 
ficiency of what is contained in it, they may juſtly de- 
mand the benefit of excepting to it, if it do not expretsly 
ſhew both that they are guilty within the meaning of the 
ſtatute, and alio how far they are guilty, and that the juſ- 
tices have purſued the power given them by the ſaid ſtatute; 
and from the ſame ground it ſcems alſo to follow, that 
ſuch a record may be excepted againit, if it do not appear 
to have been made by the ſheriff or under-ſheriff in concur- 
rence with the juſtices. | | 


Sect. 28. It is faid, that the offenders being under the ar- 
reſt of the ſaid juſtices, and alſo convicted bv a record of 
their offence, ought immediately to be committed to gaol 
by the ſame juſtices, till they ſhall make fine and ranſom to 
the king, which can be aſſeſſed by no other juſtices of peace 
except thoſe by whom the record of the offence was made ; 
and by 2. Hen. 5. c. 8. ſuch fine ought to be larger than it 
was wont to be before that ſtatute, for the ſupport of the 


charges of the ſaid juſtices, & c. whereof payment ought to 


be made by the ſheriff, by indenture thereof between him 
and them, 


8 ce. 
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Hen. 4. c. 7. that if it ſhall happen, “that ſuch treſpaſſors 
« and offenders be departcd betore the coming of the tai 
« juſtices and ſheriff, and under ſheriff, that the fame juſ- 
« tices, three or two of them ſhall diligently inquire, with- 


ect. 29. It is farther enacted by the ſaid ſtatute of 13. 


IP cc jn a month after ſuch riot, aſſembly, or rout of people 
4 ſg made, and thereof ſha!l hear and determine accord- 
ii ing to the law of the land.” | 


Set. 30. Alſo it is farther enacted by 19. Hen: 7. c. 13. 
« "That the ſneriff having a precept directed to him to re- 
« turn a jury in purſuance of 13. Hen. 4. c. 7, ſhall return 
« twenty-four perſons dwelling within the fture where fach 
„ riot, rout, or unlawful aſſembly thall be fo committed 
and done, whereof every of them ſhall have lands and te- 
% nements within the ſame ſhire, to the vearly value of 
« twenty ſhillings of charter-land or freehold, or twenty- 
« fx ſhillings and eight-pence of copphold, or of both, 
« over and above all charges, for to enquire of the {aid riot, 
„% rout, or unlawful aſtembly. And that he thall return 
« upon every perſon fo by him impanelled, in iſſues at 
« the firſt day twenty ſhillings, and at the ſecond day for- 
„ty ſhillings, if they appear not, and be ſworn to inquire 
<« of the premiſes at the firſt day. And that the ſheriff for 
every default, &c. ſhall forfeit twenty pounds, &c. 


Se. 31. It is not clearly ſettled, whether the month, . 81g. 186. 
within which the juſtices of peace are confined to take their 1. K 
inquiry by force of theſe ſtatutes, mutt be reckoned accord- Vide fupra. 
ing to the computation of a lunar or ſolar month. How- Laus 
ever it ſeems to be agreed, that if the juſtices give their p* g, 
charge to the jury, and it is ſaid, that if they do but award 6. Mods 
a precept for the returning of the jury within a lunar month, Salkeld ; 
they may take the verdict afterwards; for the cauſe being 
regularly attached in them within the time preicribed by the 
ſtatute, ſhall be proſecuted as all other caſes ought, with 
ſuch convenient diſpatch as to the judges thereot ſhall ſcem 
proper; and the ſtatute, by obliging the juſtices to make 0 
ineedy an inquiry, meant not to hurry them in the execs 
don of it. 


Sect. 32. It is generally ſaid, that any juſtice of the Ian b. 1 
county may take ſuch an inquiry, whether they dwell near 323. 
the place where the rio! happened or at a diſtance, or whe- Dehn c. 45, 
ther they went to view the riot or not; for the ſtatute ought Pulton 29. 
to be conſtrued as largely as the words will bear, in favour g I 92193 
of the juſtices power in the ſuppreſſing of ſuch riots; and trary. TI 
therefore thoſe words in the ſtatute, © that the ſame juſtices, 
„ &c. ſhall enquire,” ought to be thus expounded, that the 
| ſame 


See Sect. 44. 
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ſame juſtices who were before impowered to raiſe the pe, 
&c. ſhall inquire; and it 1s clear, that any juſtices in the 
county are within that part of the ſtatute which gives that 
power; neither is it any way reaſonable to conſtrue the laſt 
clauſe of the ſaid ſtatute, whereby the juſtices who dwell 
nigheſt, are bound to execute the ſtatute under pain of onc 
hundred pounds, in ſuch a manner as to reſtrain the juriſ- 


diction of thoſe who, by the foregoing part of the ſaid ſta- 


tute, are authoriſed to execute it; for if ſuch an expoſition 


Lambard zar. 
Ray mond zs6. 
Salkeld 593. 

Carthew 383. 


Lamb. 323. 
328. 
Dalt. c. 46. and 
c. 132. 
Pulton 26. 
Crompton. 67. 


Dult. c. 46. 
Crompton 61. 


Crompton 63. 
Pulton 24. 
Dalton c. 46. 
See 1. Leon. 
182. 


ſhould prevail, the negligence of the juſtices who happen to 
dwell nigheſt would make the ſtatute wholly ineffectual. 


Sec. 33. It feems clear from the wording of the above- 
mentioned clauſe, that the ſheriff ought not to join with 
the juſtices in taking of ſuch an inquiry, as he ought to do 
in making a record of a riot upon view. 


Sec. 34. Alfo it ſeems clear from thefe words in the 
ſtatute of 13. Hen. 4. c. 7. © that the fame juſtices ſhall 
& hear and determine, &c.“ that they may award proceſs 
under their own fee, againſt thoſe who fhall be indicted 
before them of any of the offences abovementioned, accord- 
ing to the form of the ſaid ſtatute; and alſo that they 
may award the like proceſs for the triat of a traverſe of 
ſuch an inquifition, and do all other things in relation 
thereunto, which are of courſe incident to all courts of 


record. 


Seck. 35. But it hath been queſtioned, whether the juſ- 
tices can ſafely diſmiſs the offenders upon their paying ſuch 
a fine as ſhall be impoſed upon them, without ſome judg- 
ment for their impriſonment as well as fine, inaſmuch as 
the ſtatute of 2, Hen. 5. c. 8. is expreſs, ** that all rioters 
« attainted of great and heinous riots ſhall have one whole 
year's impriſonment at the leaſt, without bail, &c.” and 
ci that rioters attainted of petit riot, ſhall have impriſon- 
« ment, as beſt ſhall ſeem to the king or to his council.” 


Sect. 36. Formerly, if the fine impoſed upon riots by 


juſtices of peace had been too favourable, it was a common 


practice for the court of Starchamber afterwards to impoſe 
ſuch other fine as might, together with that which was aſſeſ- 
ſed by the juſtices of peace, be proportionable to the hei- 
nouſneſs of the offence ; and this was ſaid not to be a dou- 
ble puniſhment for the ſame offence, but only an award of 
due penalty at ſeveral times. 


Ser. 37. It is farther enacted by the ſaid ſtatute of 13. 


Hen. 4. c. 7. ** That if the truth cannot be found in the 


Mall- 
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„ manner as is aforeſaid, then within a month then next 


„ following, the juſtices, three, or two of them, and the 


«© ſheriff, or under-ſheriff, ſhall certify before the king 
ce and his council all the deeds and the circumſtances 
« thereof; which certificate ſhall be of like force as 
the preſentment of twelve men: upon which certi- 
<« ficate the ſaid treſpaſſers and offenders ſhall be put to 
„ anſwer, and they which ſhall be found guilty, fnall be 
„ papithed according to the dilcretion of the king and his 
« council. And if ſuch treſpaſſers and offenders do traverſe 
« the matter ſo certified, the ſame certificate and traverſe 
„ ſhall be ſent into the king's bench, there to be tried and 
« determined, as the law requireth ; and if they appear not 
© before the king and his council, or in the king's bench, 
„upon ſuch proceſs and proclaination for their appearance 
© ag are required by the ſaid ſtatute, they ſhall be attainted 


© of the riot, &c.“ 


S:&. 38. And it is further enaced by 19. Hen. 7. c. 13. 
„ That if a riot, &c. be not found by the jury by reaſon of 
* any maintenance or embracery of the jurors, then the 
fame juſtices, &c. over and above ſuch certificate which 
© they mult and are bound to make by the ſaid ſtatute of 
„ 13. Hen. 4. c. 7. ſhall in the ſame certificate certify the 
&© names and miſdemeanors of ſuch maintainers, &c. on 
„pain that every of the ſaid juſtices, &c. ſhall forfeit 
„ twenty pounds, if they have no reaſonable excuſe for not 
c certifying the ſame; which certificate fo made ſhall be of 
& like force as if the matter were found by verdict of twelve 
men; and eveiy perſon duly proved to be ſuch a main- 
© taincr, &c, Hall forteit twenty pounds, &c.“ 


Seck. 29. In the conſtruction of theſe ſtatutes it hath 
bern holden, that the certificate required by the abovemen- 


tioned ſtatutes may be made, either by the Juſtices, &c. 


Wo went to tee the riot, or by thoſe who took the inquiry; 
but it ſeems to be moſt proper, that wherever ſych an in— 
zuitztion is taken, ſuch certificate ſhould be made by ſuch 
ſuttliccs who made the inquiry, becauſe they, having had the 
examination of the fact, muit needs be beſt able to judge 
of the circumſtances thereof, and in that reſpect are the 
moit proper perfons to ſupply the defects of the inquity. 
However, the ſaid ſtatute of 19. Hen. 7. c. 13. which is 
grafted on 23. Hen. 4. c. 7. ſeems clearly to imply, that 
ſome juſtices are bound in a more eſpecial manner to make 
inch certificate than any others, by impoſing the penalty of 
tweiity pounds on thoſe who neglected to make it as they 
are bound by 13. Hen. 4. c. 7. which part of the ſtatute 
fecms to be molt reaſonably applied to thoſe juſtices who 
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took the inquiry; or, in caſe that no inquiry was taken, to 
thoſe juſtices who endeavoured to take one, but by the fault 
of others were hindered from taking it; for there was no 
need of ſuch an additional penalty on the neighbouring jut- 
tices who were bound before to do their duty in executing 
13. Hen. 4. c. 7. under pain of forfeiting one hundred 
pounds, as will be ſheivn ſection forty-four, &c. 

Seck. 40. Allo it is generally ſaid, that ſuch a certificate 
muſt be made withifi a month after the inquiry. And this 
ſeems to be a very reaſonable conſtruction where an inquiry 
has actually been made; but it may happen that no inquiry 
at all may be taken, either through the default of the ſheriff 
in not returning a jury, or the obſtinacy of the jurors in 
refuſing to appear, or the rebellious humour of the people 
in not ſuffering the juſtices to do their duty; in all which 
caſes a certificate feems to be required, both by the intent 
and letter of the ſtatute, the words whereof, as to this pur- 
poſe, are, If the truth cannot be found in the manner as 
« 1s aforeſaid, then within a month then next following, 
« the juſtices, &c. ſhall certify, &c.” And therefore in 
theſe caſes it ſeems proper to make a certificate of the ob- 
ſtructions which prevented the taking of ſuch an inquiry, 
within a month after they happen. 


Set. 41. It ſeemeth clear from the plain words of the 
ſtatute, that the certificate ought to be made to the privy 
council board, which is clearly diſtinguiſhed both from the 
chancery, and alſo ſrom the king's bench, which in ſome 
ſtatutes relating to judicial proccedings are taken for the 
king's council, | | 


Set. 42. It is faid, that if there be variance between the in- 
quiſition and the certificate, that ſhall be taken which is moſt 
for the king's advantage; and therefore if the inquiſition be 
of a riot by ten perlons, and the certificate be of a riot by 
twenty, or by ten in harnefs, or of a battery joined with a 


riot, that the certificate ſhall be preferred, becauſe the fne 


to the king thall be greater; but if they differ only as to 
the time, it is faid that the inquiſition ſhall be preferred. 


Set. 43. Alſo it ſeemeth certain, that ſuch a certificate, 
being in the nature of an indictment at common law, ought 
to comprehend the certainty of time, place, and perſons, and 
other material circumſtances, both of the riots and mainte- 
nance, &c. but perhaps it need not expreſs the additions 
of thc offenders. | 


SA „ 


do not dwell neareſt to the place, do actually execute the 
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Set. 44. It is farther enacted by the ſaid ſtatute of 13. 
Hen. 4. c. 7. That the juſtices of peace dwelling nigheſt 
in every county where ſuch riot, aſſembly, or rout of peo- 
ce ple ſhall be made hereafter, together with the ſheriff or un- 
« der- ſheriff of the ſame county, and alſo the juſtices of aſ- 
c ſizes, for the time that they thall be there in their ſeſſion, 
« jn caſe that any ſuch riot, 1 or rout be made in 
« their preſence, ſhall do execution of this ſtatute, every one 
« upon pain of one hundred pounds, to be paid to the king 
as often as they ſhall be found in default of the execution 
« of the ſame ſtatute.” 


In the conſtruction of this clauſe the following opinions 
have been holden : ö 


Sec. 45. FiRsT, That no juſtice of peace is in danger 
of incurring the penalty thereof, unleſs he dwell in the 
county wherein a riot happens. 


Lambard 236. 
Crompton 63. 
Dalton c. 46. 


Sect. 46. SECONDLY, That if any juſtices of peace, who Dalton c. 46. 
Lambard 326. 


ſtatute, they excuſe all the reſt. Crompton 63. 


S:A. 47. THIRDLY, That if the juſtices whoſe dwelling 
was neareſt at the time of the riot, or one of them, happen 
to dic within the month, thoſe whoſe dwelling is thereby 
become the neareſt, are bound to execute the ſtatute in the Crompton 62. 
ſame manner as the others were. 


Pulton zo. 


Seft. 48. FouRTHLY, That notwithſtanding thoſe juſ- Lambard 329. 
tices only, who dwell neareſt, are liable to the penalty of Dalton c. 46. 
the ſtatute, yet if any others on notice neglect to ſupply Pulton zo. 
their default, they are finable at diſcretion. 


Secl. 49. FIFTHLY, That if the two juſtices, or one of Crompton 63. 
them, do their duty in executing, or endeavouring to ex- Lambard 32 7. 
ecute the 1tatute, they ſhall not incur any penalty through Palton c. 46. 
a default of the ſheriff, &. either in refuling to appear, or Pulton 30. 
to return a jury, &c. 


Seck. 50. SIXTHLY, That the. ſaid juſtices, &c, ſhall 
not avoid the penalty by exccuting the ſtature in part only, 
as by recording a riot without committing the parties. 


Crompton 61. 


Sect. 51. SEVENTHLY, That no juſtice, &c. is ſubject 
to the penalty of the ſaid ſtatute on account of a petit riot, 
but only of ſuch riots as are notorious, and in the nature of 
inſurrections and rebellions. Re = | 


F 2 
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Dyer 210. 
Lambard 328. 
Pulton 28. 
Crompton 62. 
Dalton c. 46. 


Crompton 62. 
Lambard 322. 
Pulton 25. 
Dalton c. 46. 
Crompton 64. 


4. Burr. 2073. 


Or RIOTS, RO UTS, anxD Bk. I, 


Sect. 52. ELGHTHLY, That if a juſtice of peace, &c. had 
no expreſs notice given him of the riot, he ſhall be exculed, 
unleſs it were ſo very flagrant that by common intend- 
ment every one dwelling near it could not but have notice 


thereot. 


Sect. 53. NINTHLY, That the acquieſcence or agree- 
ment of the parties aggrieved is no excuſe to the juſtices, 
becauſe they ought, ex ci, to make the enquiry, and make 
proclamation whether any will give evidence for the king, 
&c. and may bind ſuch of the parties grieved as ſhall re- 
fuſe to proſecute their complaint, to their good behaviour, 


Sect. 54. Alſo it is farther enacted by 2. Hen. 5. c. 8. 
&« That upon any default of the ſaid juſtices, &c. touching. 
« the execution of 13. Hen. 4. a commiſſion thall be award- 
« e dd at the inſtance of the party grieved, to enquire as wel! 
& of the truth of the cafe as of the default of the ſaid juſ- 
* tices, &c. and that the ſaid commiſſioners ſhall preſently 
return into chancery the inqueſts before them taken, 
** and that the jurors, who ſhall make inquiry, ſhall be 
«© worth 101]. per annm, and ſhall be returned by the co- 
„ roners, if the ſheriff, tuppoled to be in default, continue 
« in his office, &c. See the ſtatute. | 


Set. 55. And it is farther enacted by 2. Hen. 5. c. 9. and 
8. Hen. 6. c. 14. That THE LORD CHANCELLOR, upon 
complaint made to him that a dangerous rioter is fled into 
« places unknown, and alſo upon a ſuggeſtion under the 
«« ſeals of two juſtices of peace and the ſheriff, that the com- 
© mon tame and voice runneth in the county of the riot, 
* may award a cap/as againtt the party, returnable in chan- 
* cery, upon a certain day, &c. and afterwards a wrzit of 
* prociamation returnable in the king's bench, &c. 


Sf. 55. But all the penalties of the ahove-mentioned 
ſtatutes having been found by experience not to be ſufficient 
to reſtrain the rage of the populace from breaking out into 
dangerous tumults, whenever they happen to be perſuaded 
that they lie under any real or pretended grievance, it was 
thought neceſſary to make a farther proviſion againſt ſuch 
inſolent diſturbances of the peace, by more ſevere laws; 
and to this end it was enacted, by the R1oT ACT 1. Geo. 1. 


g. 5. * That if any perſons, to the number of twelve, (5) 


(5) It is not perfectly clear from the penning of the act, whether ir is neceſſary 


© 


that there {thou!d be twelve or more rioters in order to entitle the party injured 
ro his action againſt the haändred. (Vide feet. 59.) But, according to the moſt obvi- 


ous conſtruttion, that number is not necefſary to conſtitute the felony created by ſec- 


tion 4. Donglas 70. And in the caſe of Pritchard Y. Waldron, s. Jerm Rep. 14. 
it is faid ro have been ſolemnly dercrmined in the cafe, of the rioters in the year 
130, that it is not neceſſary that twelve perſons ſhoutd be affembled to conſtitute a 
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ch. s. UNLAWFUL ASSEMBLIES. 


« or more, being unlawfully, riotouſly, and tumultuouſly 
c aſſembled together, to the diſturbance of the public peace, 
« and being required or commanded by any juſtice of peace, 
c ſheriff of the county, or under-theritf, or by the mayor, 
« hailiff, or bailiffs, or other head- officer or juſtice of the 
« peace of any city, or town corporate, where ſuch aſſem- 
<« bly thall be, by proclamation to be made in the king's 
% name immediately to diſperſe themſelves, and peaceably 
© to depart to their habitations, or to their lawful buſineſs, 
under the pains of the ſaid ſtatute, ſhall afterwards un- 
„ lawfully, riotouſly, and tumultuouſly continue together 
by the ſpace of one hour after fuch proclamation made, 
« or after a wilful let or hindrance of a juſtice of peace, &c. 
* from making the ſame proclamation, ſhall be adjudged 
„ felons without benefit of clergy, &c.” | 


Sc. 57. And it is further enacted by the ſaid ſtatute, 
„ That if any perſon or pertons ſhall, with force and arms, 
« wilfully and knowingly oppoſe, obſtruct, or in any man- 
& ner wilfully and knowingly let, hinder, or hurt any per- 
« fon, &c. who ſhall begin to proclaim, or go to pro- 
claim, according to the proclamation appointed by the 
% ſaid ſtatute, whereby ſuch proclamation ſhall not be 
«« made, they ſhall be adjudged felons without benefit of 


: ”, 
« clergy.” 


Seck. 58. And it is farther enafted by the faid ſtatute, N. B. Vide the 


« That if any perſons unlawfully, riotoutly, and tumul- 
«+ tuoufly aſſembled together, to the diſturbance of the pub- 
« lic peace, ſhall unlawfully and with force demoliſh or pull 
* down, or begin to demoliſh or pull down any church 
or chapel, or any building for religious worſhip, certi- 
* fied and regiſtered according to 1. Will. and Mary, c. 18.” 
which is commonly called THE TOLERATTLONS ACT, “ or 
& any dwelling-houſe, barn, ſtable, or other out-houſe, 
„they ſhall be adjudged felons without the benefit of 


«ergy: 


&c. by any ſuch rioters, &c. the inhabitants ot the town 
or hundred wherein the riot happened, ſhall be bound 
to make good the damage, & c.“ 


trialèe of the rt. 


Sef7. 59. And it is farther enafted by the ſaid ſtatute, vide Cowper 
hat whenever any ſuch church, &c. ſhall be demoliſhed, 48. 


., Set. bo. And it is recited by g. Geo. 3. c. 29. * That per the rive- 
whereas ſome doubts have ariſen whether the ſaid act of ous defirac- 
1. Geo. 1. ſ. 2. c. 5. extends to the pulling down and demo- tion of fences, 
* . . . . — . - © vs» , 
liſhing of mills,” thereupon it is enacted, “ That if any 33 _ 


perſon or perſons, I riotouſly, and may 16. ante. p.215. 
3 Ou N 
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ouſly aſſembled together, to the diſturbance of the public 
peace, ſhall unlawfully, and with force demoliſh, or 
pull down, or bezin to demoliſh or pull down any 
wind ſaw mill, or other windmill, or any water-mill, 
or other mill, which thall have been or ſhall be erected, 
or any of the works thereto reſpectively belonging; ſuch 
offender ſhall ſuffer dea h without clergy ;'* provided the 


proſecution be commenced within eighteen months after 
the offence committed, 


Noy 101. 

$. Croke r.. 
Moor 755. 40 
4. Comm. 147. (e 


- 
= 


«c 
«c 


* 


(6) N. B. By 


Sect. 61. It is enacted by 13. Car. 2. c. 5 + That no 
perſon or perſons whatſoever ſhall ſolicit, labour, or pro- 
cure the getting cf hands, or other conſent of any per- 


ſons above the number of twenty, to any petition, com- 


plaint, remonſtrance, declaration, or other addreſs to the 
king, or both, or either houſes of parliament, for alter- 
ation of matters eſtabliſhed by law in church or ſtate, 
unleſs the matter thereof have been firſt conſented unto, 
and ordered by three or more juſtices of that county, or 
by the major part of the grand jury of the county, or di- 
viſion of the county, where the "Fog matter ſhall ariſe, 
at their public aſſizes, or general quarter ſeſſions, or if 
ariſing in London, by the lord mayor, aldermen, and 
common council aſſembled; and that no perſon or per- 
ſons whatſocver ſhall repair to his majeſty, or both, or 
either the houles of parhament upon pretence of deliver- 


ing any petition, complaint, remonſtrance, or declara. 


tion, or other addreſſes, accompanied with exceſſive num- 
ber of people, nor at any one time with above the num- 
ber of ten-people, upon pain of incurring a penalty not 
excecding one hundred pounds and three months impri— 
ſonment, on conviction, by two witneſſes, within fix 
months, at the king's bench, aſſizes, or quarter ſeſſions. 


But this act ſhall not prevent the preſentation of any pub- 


lic or private grievance, to any member of parliament, 
by any number not exceeding twenty, or to the king, 
for any remedy to be had thiereupon.“ (6) 


1. Will, & Mary, ſeſſ. 2. c. 2, . 1. art. 3. uſually ſtyled the Bill of 1 


R. Ihts, it is enatted, “ hid it is the right of the ſubjects to petition the king, and. 


„that all commitments and pretecutions for ſuch petitioning ace illegal.“ On the 


trial of Lord George Gordon, 1 was contended that this article had virtually repealed 


the above ſtatutc oft Charles; bat Lord Mansfield declired it was the unanimeus opi— 
nion of the Court, thar neither that, nor any other aft of Parliament, had repealed it, 
and that it was in Fall force. Douglas 592, 593. 
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CHAPTER THE SIXTY-SIXTH. 


OF OFFENCES 
RY 


OFFICERS in GENERAL. 


(QFFENCES under the degree of capital, more immedi- 
acely againſt the ſubject, not amounting to an actual 
diſturbance of the peace, are either, 


1. Such as are committed hy officers. 


2. Such as are committed by common perſons without 
any relation to an office. | 


Offences by officers ſeem reducible to the following 
heads : 


FixsT, Neglect, or breach of duty. 
SECONDLY, Bribery. 
| THikDLY, Extortion. 
As to the firit of theſe offences, viz. neglect, or breach 
of duty. 


Seft. 1, I take it to be agrecd, that in the grant of Co. Lit. 233, 
every office whatſoever, there is this condition implied 234- 
by common reaſon, that the grantee ought to execute Vide the caſe. 
it diligently and faithfully; for fince every office is of EN v. 
33 . 0 Bambridge, 
inſtituted, not for the fake of the officer, but for the Mich. Term, 


good of ſome other, nothing can be more juſt, than that 23. Geo. 3. on 


he who either neglects or refuſes to anſwer the end for an informa- 
which his office was ordained, ſhould give way to others er, — 
who are bath able and willing to take care of it. And eee e 
tleretore it is certain, that an officer is liable to a forfeiture the pay-office, 
of his office, not only for doing a thing directly contrary to Whitehall. 
tlie deſign of it, but alſo for neglecting to attend his duty at 

all ufual, proper, and convenient times and places, whereby 

any damage fhall accrue to thoſe by or for whom he was 

made an officer. 


F 4 And 


72 Or OFFENCES By OFFICERS, &c. Bk. J. 
9. Co. go. And ſome have gone lo far as to hold, that an office 


Co. Lit. 233. concerning the admiuitration of juſtice, or the common- 
uy Noll. 153. wealth, ſhall be forteited for a bare non-uſer, whether 


1 os 119. any ſpecial damage be occationed thereby or ot: but 
Hard. 130. this opinion doth not appear to be warranted by an 
Modern 193. reſolution in point, and the (a) authorities which are cited 
7. Sid. 81. to maintain it do not ſeem to come up to it. 3 
C. Car. 491. 5 © II 
(8) =” However it cannot but he very reaſonable, that he who 

22. A. 54. ſo far negleQs a public office, as plainly to appear to take 


1 no manner of care of it, thould rather be immediately 
xl. Quin. £4. diſplaccd, than the publick be in danger of ſuffering that 
4 27. damage, which cannot but be expected ſome time or other 
11. E4. 4. 1. from his negligence. 


i S2f7. 2. But it would he endleſs to enumerate all the 
particular inſtances, wherein an officer may be diicharged or 
fined ; and it alſo ſeems needlets to endeavour it, becauſe 
they are generally © obvious to common ſenſe, as to need 
no explication; for what can be more plain, than that a 

(2) 9. £0.52. gaoler deſerves to be diſcharged and fined, for (/) volunta- 

(c)Raym.2 16. rily ſuffering his priſoners to eſcape, or far (c) barbarouſly 

miſuſing them? What can be more evident, than that a 

(A) therift is juſtly punithable for perſuading a jury to un- 
Seeg. Comyns derprize goods in the execution of fer! facias, &c.? And 

| Digeſt,tit. Of- therefore I ſhall leave the particular caſes of this nature ta 

ficer, every man's own judgment, which from the conſideration 
of the genera! rules abovementioned, and the various cir- 

cumilances of every caſc, will eafily diſcern how far each 
offence of this kind deſerves to be puniſhed. 5 


| (d)C.]Jac.q25 
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CHAPTER THE SIXTY-SEVENTH., 


= Or BRIBERY. 


a * BRIBERY in a ſtrict ſenſe is taken for a great miſprifion ;. Inſt. 143. 
of one in a judicial place taking any valuable thing 
whatſoever, except mcat and drink of {mall value, of an | 
one who has to do before him any way, for doing his of. — 
fice, or by colour of his office, but of the king only. 


Sect. 2. But bribery in a large ſenſe is ſometimes taken 3. Inſt. 149. 
for the receiving or offering of any undue reward, by or to Hobart 9. 
any perſon whatſoever, whoſe ordinary profeſſion or bufi- wo”. ac. 65. 
nels relates to the adminiſtration of public juſtice, in order 3 
to incline him to do a thing againſt the known rules of ho- 11. Mod. ow 
neſty and integrity; for the law abhors any the leaſt ten- 8 
dency to corruption in thoſe who are any way concerned 
in its adminiſtration, and will not endure their taking a re- 
ward for the doing a thing which deſerves the ſevereſt of 


puniſhments (1). 


(1) Therefore to bribe perſons, either by giving money or promiſes, to vote at 
elections of members of corporations, which are ereCfted for the ſake of public 
government, is an offence for which an information will lie. 2. Ld. Ray. 1377. 
r. Black. 383. 12. Mod. 314. But the Court will grant an information for this 
offence very cautiouſly, ſince the additional penalties by ſtatute, 1. Black. 389. 


Infra, ſect. 7. 


Se. 3. Alſo Bribery ſometimes ſignifies the taking or 3. Inſt. 148, 

giving of a reward for offices of a public nature. And furely 

nothing can be more palpably prejudicial to the good of the 

publick, than to have places of the higheſt concernment, on 

the due execution whereot the happineſs of both king and 

people doth depend, diſpoſed of not to thoſe who are moſt 

able to execute them, but thoſe who are moſt able to pay 

tor them ; nor can any thing be a greater diſcouragement to 

\nduſtry and virtue, than to ice thoſe places of truſt and 

honour, which ought to be the rewards of thoſe who by 

their induſtry and diligence have qualihed themſelves for 

them, conferred on ſuch who have no other recommenda- 

tion but that of being the higheſt bidders; neither can any vige Noy 102, 
thing be a greater temptation to officers to abuſe their power Moor 7951. 
by bribery and extortion, and other act of injuſtice, 

than the conſideration of the great expence they were at 
In gaining their places, and the neceility of ſometimes 
{training a point to make their bargain anſwer their ex- 
pectation. "I 

1 For 
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Vide Noy 102. 
Moor 781. 


C. Jac. 269. 

3. Inſt. 148. 
Salk. 468. 

2. Lev. 289. 

2. Ven. 187. 
„ 


Or BRIBERY. Bk. I. 


For theſe reaſons, among many others, it is expreſslxyx 


enacted by 12. Rich. 2. c. 2. That the chancellor, trea- 
„ ſyrer, keeper of the privy ſeal, ſteward of the King's 
% houſe, the king's chamberlain, clerk of the rolls, the 
& juſtice of the one bench and of the other, barons of the 
« exchequer, and all other that ſhall be called to ordain, 
« name, or make juſtices of the peace, ſherifis, eſcheators, 
„ cuſtomers, comptrollers, or any other officer or miniſter 
of the king, ſhall be firmly ſworn that they ſhall not or- 
«© dain, name, or make any of the abovementioned officers 
„ for any gift or brocage, favour or affection, nor that 
„ none which ſueth by himſelf or by others, privily or 
„ openly, to be in any manner of office, ſhall be put in the 
*© ſame office, or in any other, but that they make all ſuch 
& officers and miniſters of the beſt and moſt lawful men, 
„and ſufficient to their eſtimation and knowledge.” 


By 4. Hen. 4. c. 5. No ſheriff ſhall let his bailiwick 
„to farm to any man, for the time that he occupieth ſucli 
„ oihce, Ke. i | 


By 5. & 6. Edw. 6. c. 16, it is alſo enacted, ** That if any 
« perſon ſhall bargain or fell, or take any reward, or pro- 
% miſe of any reward for any office, or the deputation of 
{© any office, any way concerning the king's revenue, or the 
keeping of his caſtles, or the adminiſtration or execution 
„of juſtice (unleſs it be ſuch an office as had been uſually 
granted before the making of the ſaid act by the juſtices 
© of the king's bench or common pleas, or by juſtices af 
« aſſize), that then every ſuch perſon ſo bargaining or ſel- 
&« ling, or taking ſuch reward, or promiſe, &c. ſhall not 
only forfeit his right to ſuch office, or to the nomination 
thereof, but alſo every perſon who ſhall give any ſuch re- 


«© ward or promiſe, &c. thall be adjudged a diſabled perſon in 


„law to have or enjoy ſuch office, &c.“ 


In the conſtruction of this ſtatute of 5. & 6. Edw. 6, 
c. 16. the following points have been reſolved. 


Sect 4. FirsT, That the offices of chancellor, regiſter, 
and commifſſary in eccleſiaſtical courts, are within the mean- 
ing of the ſtatute, inaſmuch as thoſe courts do not only de- 
termine matters which are brought before them merely pre 
ſalute anime, but allo have the deciſion of diſputes concern- 
ing the lawfulneſs of matrimony and legitimation of children, 
which touch the inheritance of the fuhjects, and alſo hold 
plea of legacies and tithes, &c. in which reſpects they are 
courts of juſtice ; but it hath been adjudged, that no office 
in fee is within the ſtatute. 

| Se, 


n 

* Xs he Rs 
: ED 
A FI. tag? 


2 n 
r = 
r 3 
* OE APR 

IX 


Rn x r 0 
2 — 


* 
88 
2 72 
* 
3 * 
ä 


£ „ tra 9% woacu cw 


. . HS =, oh 
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Scet 5. SECONDLY, That one who makes a contract 2. Lev. 181. 
for an office contrary to the purport of the ſaid ſtatute, is ſo Hobart 75. 

, . Co. Lit. 224. 

far diſabled to hold the ſame, that he cannot at any time C. Car. 301. 
during his life be reſtored to a capacity of holding it by any C, Jac. 386. 


grant or diſpenſation whatſoever. 


THIRDLY, That a bond by a deputy of an office to pay a Salk. 466.468. 
certain ſum at all events, is within the ſtatute, and conſe- 6. 2” 234. 
quently totally void, though it alſo contain other conditions & f“ 

| 333 . Eliz. 529. 
which, if they ſtood by themſelves, would be good ; but not 530. 
a bond to pay half the profits or a certain ſum out of the 1. And. 107. 


profits of the office for a deputation. 150. 


FoUuRTHLY, That the ſtatute extends not to offices in the Salkeld 411. 
Plantations. 


As to THE SECOND POINT, viz. How bribery is puniſh- 
able. | 


Sec. 6. It is ſaid, that at common Jaw, bribery in a 3. Inft. 145. 
judge, in relation to a cauſe depending before him, was 1. Hale 262. 
looked upon as an offence of ſo heinous a nature, that it C 55 
was ſometimes puniſhed as high treaſon before the 25. Edw. 3. . Ruſh, 18 ol. 
and at this day it is certainly a very high offence, and pu- 3r. 
niſhable, not only with the forfeiture of the offender's office 


of juſtice, but alſo with fine and impriſonment; &c. 


Seck. 7. Alſo all the other abovementioned kinds of bri- 3. Inſt. 148. 
bery, taken in a large ſenſe, ſeem to be puniſhable with 
fine and impriſonment, &c. And in the time of king James 
the Firſt, the earl of M. lord high treafurer of England, be- 
ing impeached by the commons tor refuſing to hear petitions 
referred to him by the king till he had received great bribes, 
and for other ſuch like miſdemeanors, was, by ſentence of 
the lords, deprived of all his offices, and diſabled to have 
any for the future, or to ſit in the parliament, and was fined 
fifty thouſand pounds, and impriſoned during the king's 
pleaſure (2). | 


(2) This was the caſe of the Earl of Middleſex, who had been raiſed by Bucking- 
ham's intereſt from the rank of a London merchant to be lord high treaſurer of Eng- 
land, but having incurred the diſpleaſure of his patron, the favourite vowed revenge, 
and employed all his credit with the commons to procure the impeachment of the trea— 
ſurer ; but the charges againſt him were neither numerous nor important, the whole 
meaſurc very diſſatisfactory to the king, and the fine was remitted upon the acceſſion 
of Charles the Firſt. Parl. Hiſt. vol. vi. p. 191. 


AN ATTEMPT to induce a man to adviſe the King, under the influence of a bribe, 
is criminal, though never carricd into exccution, 4. Burr. 2499. Offering money to a 
privy councillor ro procure the reverſion of an othce in the gift of the crown, has been 
- adjudged a miſdeamneanor, and punithable by information, Rex v. Vaughan, 


7 Sea. 


—— 


76 


(3) But if it 


appears to be 


a void elec- 
tion, an action 
for this pe- 
nalty is not 
maintainable. 


Ld. Ray. 9og. 


3. Burr. 1270. 
TY: 4. 

1. Black. 351, 
350. 524+ 541. 


(a) Tt 1s not 
neceſſary that 
the party 
ſhould actu- 
ally forbear in 
conſequence 
of the pro- 
curement, 


z. Will. 292. 


4 


* 
* 


Or BRIBERY. Bk. I. 
+ Sec. 8. And it is enacted by 7. & 8. Will. 3. c. 7. 
That all contracts, promites, bonds, and ſecurities what- 
ſocver, made or given to procure any return of any mein- 
ber to ferye in parliament, or thing relating thereunto, 
ſhall be adjudged void; and that whoever makes or gives 
ſuch contract, ſecurity, promiſe, or bond, or any gift or 


reward, to procure a falfe or double return, ſhall forfeit 


300l.; one third to the king; ene third to the poor; 
one third to the informer ; to be recovered by action or 


information (3).“ 


+ Sec. 9. And it is further enacted by 2. Geo. 2. c. 24. 
That if any perſon having or claiming a right to vote 
at any election for members of parliament, thall alk, re- 
ceive, or take any money, or other reward by way of 
gift, loan, or other device, or agree or contract for any 
money, gift, office, employment, or other reward what- 
ſoever, to give his vote, or to refute or forbear to give his 
vote in any ſuch election, or if any perlon by himſelt, 
or any perſon employed by him, doth or thall by any gitt 
or reward, or by any promiſe, agreement, or ſecurity for 
any gift or reward, corrupt or procure any perſon or per- 


ſons to give his or their vote or votes, or to forbear (a) 


to give his or their votes in any ſuch election, ſuch of- 
fender ſhall for every offence forfeit 5ool. together with 
full coſts of ſuit, by action or information at /Ye/{min/ler. 
And any perſon oftending in any of the ſaid cafes, from 
and after judgment has been fo obtained againſt him, or 
by ſummary action, or protecution, or being any other- 
wiſe lawtully convicted thereof, ſhall be for cver difable: 
to vote in any election for members of parliament, or ta 
hold, exerciſe, or enjoy any otace or fianchile as a mem- 
ber of any city, horough, town corporate, or cinque port, 
as if he was dead,” 


Sect. 10. But it is further enacted, That if ſuch offender, 
within twelve months next after ſuch election, diſcover 
any other offender ſo that he be therenpon convicted, ſuclz 
offender ſo dilcovering and not having been before that 
time convicted of any offence againſt this act, ſhall be in- 
demnincd and diſcharged from all penalties and difabilities 
which he ſhall then have incurred by any offence again: 
this act. Provided the proſecutions be commenced within 


two years, which commencement thatl be (by g. Geo. 2 
c. 35.) the actual arreſt, ſummons, or ſervice of pro- 
cels (4). 


(4) This ſtatute does not take away the common-law proceſs by indictment or in 


foren tion for bribery at elefionas for members cf parliament. 
would be equally liable to the punalties of the ſtatute, vive 3. Black, £24, the Court 
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will not grant an information until the two years are expired, 3. Burr, 1335, except in 
particular caſes, founded on particular rcaſons, 3. Burr. 1340. And it ſeems as if the 
Court would adjourn paſting ſentence on a conviction ασinα,μ,ꝓãment, on the defendant's 
entering into a recognizance to appear on the day when the time limited for bringing 
the qui lam action will expire, 3. Burr. 1359; but the Court will not, after that time 
has clapſed, prolong the judgment on account of the defendant's having indicted one 
of the witncties upon whoſe teſtimony he was convicted, becauſe being fo much inte- 
reſted he could not be admitted a witneſs, z. Burr. 1388. 1. Black. 404. Nor will 
they ſtay the judgment on the #2974 in an action for this injury, on affidavits that the 
defendant is a diicoverer, 3. Wilton 35. Nor will they grant a new trial becauſe a 
witneſs was particeps rimini, Sayer 290. But they will grant a new trial if, upon a 
ſpecial cafe, the jury have not found who wes the firſt diſcoverer, although they find 
that the defendant produced a judgment by which it appeared that he had obtained a a 
verdict againſt a third perſon upon this act; for it does not follow concluſively, that 
the perſon who obrains the verdict is neceſſarily the diſcoverer, 4. Burr. 2504. 2469. 
And it has been determined, that the perſon who makes an afidavit of the fact upon 
which another obtains a verdict, is the true diſcoverer, 4, Burr. 2286. And although 
a verdict is not a conviction until it be completed by a judgment, yet, after it is fo 
completed, which the Court will grant leave to do, it will relate back to the time of 
the original diſcovery, 7%. 1. Black, 665. Vide alſo the Cricklade Cale, one volume 
octavo, publithed by E. Brooke, 1785. alſo 22. Geo. 3. c. 31. 


f the elector is bribed by a friend of the candidate, and exchanges à note to infure- 
the vote, it is bribery within the act, although the ele&tor voted for the oppoiite party, 
3. Burr. 1235. 1. Black. 317. And ſo alſo is laying a wager with the voter that he 
docs not vote for a particular candidate, Loft, 552, Vide alſo Allen v. Hearne, Mich. 
26. Geo. 3. 1. Term Rep. 56. And by giving the elefror money, he admits his right 
to vote, and ſhall not be permitted afterwards to controvert it, 3. Burr. 1586. Nor is 
it neceſſury that the candidate ſhould have declared himſelf at the time the bribe was 
given, becauſe aſking a vote for him, under the title of the candidate's friend, makes 
him a candidate, Coomb v. Pitt, 5. Geo. 3. 1. Black. £23. Nor is it neceſſary that the 
perſon bribed ſhould actually have a right to vote, 3. Will. 35. But in an action the 
declaration mult ſtate c the defendant received or took as a reward, and whether 
money, or what particular ſpecies of reward, and not indefinitely and disjunctively. 


that he took a gift or reward, and being upon à criminal charge, this defect bs nv! 


atiped by verdict, 4. Burr. 2471. 
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CHAPTER THE SIXTY-EIGHTH. 


Or EXTORTION 
IN treating of Extortion, I ſhall conſider, 
1. What ſhall be called Extortion. 


2. How it ſhall be puniſhed. 


As to THE FIRST POINT, viz. What ſhall be called Ex- 


tortion. 


Se@. 1. It is ſaid, that Extortion in a large ſenſe ſignifies Co. Lit. 368. 
any oppreſſion under colour of right ; but that in a ftri& "_ oy 102. 
ſenſe, it fignifies the taking of money by any officer, by co- 8 2 a _ 
lour of his office, either where none at all is due, or not ſo ,; 438. 


much is due, or where it is not yet due. Hutton 53. 
| 3. Init. 68. 


1. Ray. 149. 11. Mod. 80. 137. Salkeld 382. 


Sett. 2. It is ſaid, that at the common law, which was 2. Inſt. 209. 
affirmed by the Hatute of Weſtminfler 1. c. 26. it was extortion Co. Lit. 368. 
tor any ſheriff or other miniſter of the king, whoſe office 
did any way concern the adminiſtration or execution of 
juſtice, or the common good of the ſubject, to take any 
reward whatſoever for doing his office, except what he re- 42. Ed. 3.4, 5. 
ceived from the king. And ſurely this was a moſt excellent 2. R. Abr. 
inſtitution, highly tending to promote the honour of the 266. 
king, and the eaſe of the people, and hath been always ere 
thought to conduce ſo much to the public good, that all pre- 4. Inſt. 274. 
ſcriptions whatſoever which have been contrary to it, have Moor 523. 
been holden to be void; and upon this ground it hath been * Ut. 289. 
reſol ved, that the preſcription by virtue whereof the clerk 
of the market claimed certain fees for the view and exami- 
nation of all weights and meaſures, &c. was merely void. 


Se. 3. But it hath been holden, that the fee of twenty 21. H. 7. 17. 
pence, commonly called the BAR-FEE, which hath been 2. Inſt. 210. 
taken, time out pf mind, by the ſheriff, of every priſoner 8. hes . 
who is acquitted, and alſo the fee of one penny, which was ** a9 
claimed by the coroner of every viſne, when he came before 
the juſtices in eyre, are not within the meaning of the ſta- = 
tute, becauſe they are not demanded by the ſheriff or coro- 
ner tor doing any thing relating to their offices, but claimed 
as perquiſites of right belonging to them, whether they do 
any thing or not. But there ſcemeth to be no neceflity for 
this diſtinction, for it cannot be intended to be the meaning 

| of 


: 
0 
65 


26. 41. 


80 Be EX TORTION. Bk. l. 


er. H. 5 17. of the ſtatute to reſtrain the courts of juſtice, in whoſe in- 
Co. Lit. 368. tegrity the law always repoſes the higlieſt confidence, from 
allowing reaſonable fees for the labour and attendance of their 
officers. For the chief danger of opprethon 1s from officers 
being left at their liberty to ſet their own rates on their la- 
bour, and make their own demands ; but there cannot be 
ſo much fear of theſe abuſes while they are reſtrained to 
known and ſtated fees, ſettled by the diſcretion of the courts, 
which will not ſuffer them to be exceeded without tlic 
higheſt reſentment (1). 
(1) For the fecs allowed to the ſeveral officers, vide 3. Com. Dig. 323, 324. 1. Mo- 
dern 5. 11. Modern 89. Ld. Ray. 4. 103. 9. and 19. Wiil.3.c. 41. 29. Eliz. c. 4. 


J mn nn 3: Co 23. {. s. . 15. 17. Gev: 3. c. 26. 


6. Cro6. Cir. 2 53. 


Sect. 4. Allo it having been found by experience, that 
generally it is vain to expect that any officers who depend 
upon a known fixed falary, without having any immediate 
benefit from any particular inſtances of their duty, ſhould 
be ſo ready in undertaking, or diligent in executing them; 
as they would be, if they were to have a preſent advantage 
from them, it hath been thought expedient to permit them 

3. Inſt. 149. to take certain fees in many cales, but it is certain that they 
2. Inſt 210. are guilty of extortion if they take any thing more. Alſo 
Co. Lit. 368. j+ hath been refolved, that a promile to pay them money for 
dee doing of a thing which the law will not ſuifer them to 


+ = * re: 
IE DDS, > 


1. Roll. 313. 
Noy 76. 


1. ones 6c. 


take any thing for, 1s merely void, however freely and vo- 
luntarily it may appear to have been made; for if once it 
ſhould be allowed that ſuch promiſes could maintain an 


C. Eliz. 654. . 0 & on "ig 
eee action, the people would quickly be given to underſtand 


23. 7 . h ; : : 
&. Fac, 1o3. man be who could have his buſineſs well done without 
them (2). 


(2) It is extortion to oblige an exccutor to prove a will in the biſhop's court, and to 
take fees thereon, knowing the fame to have beer proved in the prerogative court, 
Strange 73. Or in a thaiff's oſſicer to admit a priſoner to bail, upon an avrecitient to 
receive a certain ſum when the priſoner inguld pay to a third porion zn0her tun ot 
money, 2. Burr. 924. To arreſt a man in order to obtain a rcicate from him, S. Mod. 
189. In a gaoler to obtain monty from his prifoner by any colourable means, 8. e. 
226. Stra. 575. Or in a church- warden colorc offcrz, 1. Sid. 307. In a miller, it h- 
takes more for toll than is due by cuſtom, Li. Ray. 149. Ora commillary for auly- 
Jution, 3. Leo. 208. Or a ferryman more for his ferry, 4. Mod. 191. Or to foire 


upon the place where a fair is held, and by building ſtalls, to force an cxzortitont price 


for them, Ld. Ray. 150. Or in an under fherift t refuſe to exccute procels till his 
fees are paid, Salk. 330. Or to take a bond for his fee before exccution is ſued cut, 
Hutt 53. Or for a coroner to refute his view ntl bis fers be paid, 3. Inst. 149. 


$A. 


how kindly they would be taken, and happy would that 
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Ch. 68. Or EX TORTION. 91 
As to THE SECOND POINT, * How Extortion ſhall be 


puniſhed. | 11. Mod. 83. 


i CY „ 2+ R. Abr. 325 
Sec. 3. There is no doubt, but that at common law it 33. 75. 32, 


is ſeverely puniſhable at the king's ſuit, by fine and impri- Raym. 315. 


> cution whereof it was committed. 


ſonment; and alſo by a removal from the office, in the exe- 2- Init. 209. 
3. Leon. 268. 


3. Edu. 1. ©. 
: ; 2 * © 2 : 1 Ne 26. 
Se. 6. Alſo extortion in ſheriffs, eſcheators, bailiffs, x. Strange 74. 
gaoler, the king's clerk of the market, and other inferior 


” miniſters and officers of the king, whoſe offices do any way 
concern the adminiſtration or execution of juſtice, or the 
common good of the ſubject, or for the king's ſervice, hath 
ga farther additional puniſhment by the abovementioned Ha- 
IX cute of Weſtminſter, by which it is enacted, That no ſheriff, 
c nor other king's officer, ſhall take any reward to do his 


<« office, but ſhall be paid of that which they take of the 
king, and that he who ſo doth, ſhall yield twice as much, 
and ſhall be puniſhed at the king's pleaſure (3). 


(3} And an action lies to recover the double value, 3. Com. Dig. 323. But the in- 
di:tment which may be brought at the ſeſſions, Str. 73. or information, muſt ſtate the 
fact particularly, 3. Leo. 268. 25. Edw. 3. ſt. 3. c. 9. 11. Mod. 80. It muſt alſo 
ſpecify the time when the offence was committed, 4. Mod. 101. 103. But although 
it be omitted to be ſtated for what the thing extorted was taken, yet it is good after 
verdict, Sid. gr. And, in general, the king's bench will oblige the party to demur to 
2 defective indictment for extortion, ' 5. Mod. 13. And whatever may be the ſum, if 
there is proof only of a ſhilling taken, the defendant is guilty ; for the taking is the 
offence, and not the contract, Ld. Ray. 149. And he alſo who aſſiſts is equally guilty, 
for there are no acceſſaries in extortion, Str. 73. Extortion may be laid in auy county, 
by the 31. Eliz. c. 5. Sed vide 2. Hawkins, ch. 26. f. 59. 
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CHAPTER THE SIXTY-NINTH. 
Or PERJURY. 


()FEENTES under the degree of capital, more imme- 

diately againſt the ſubject, not amounting to an actual 
diſturbance of the peace, which may be committed by pri- 
vate perſons, without any relation to an office, are, 


1. Such as are infamous, and groſly ſcandalous, proceed- 
ing from principles of downright diſhoneſty, malice, or 
faction. | 


2. Such as are of an inferior nature, and neither infamous, 
nor grolly ſcandalous. | 


Thoſe of the firſt kind ſeem to be reducible to the follow- 
ing heads : 


1. Perjury, and ſubornation of Perjury. 
2, Forgery. 
3. Cheats. 
4. Conſpiracy. 
5. Keeping of a bawdy-houle, 
6. Libels. 
| AND FiRsT of perjury, and ſubornation of perjury, 
Of both which there are two kinds | 
1. By the common law. 
2. By ſtatute. 
PER JUR, by the common law, ſeemeth to be a wilful falſe Com. Dig. tit. 
oath, by one who being lawfully required to depoſe the truth Jul. of Peace, 
in any proceeding in a courſe of juſtice, ſwears abſolutely B. 10s. 


in a matter of fome conſequence to the point in queſtion, 
whether he be believed or not. 


Goa” For 


8. Mod. 350. 
ro. Mod. 195. 
Salkeld 513. 
3. Inſt. 163. 
Loft. 774. 


C. Ehz. 168, 
169. : 
Noy 129. 

2. R, Abr. 
257. 

Hobart 62. 


Or PER FURY. Bk. f. 
For the better underſtanding whereof, I ſhall conſider the 
following particulars : | 
1, How far this offence muſt be wilful. 
2. In what kind of proceedings it may be committed. 


3. In what caſes an oath may be ſaid to be ſo far lawfully 
adminiſtered, that he who takes it may become guilty of 


perjury. | 
4. In what kind of oaths perjury may be commutted. 
5. How far the oath muſt be falſe. 


6. Whether the matter of the oath muſt be abſolute. 


7. How far things ſworn ought to be material to the point 
in queſtion. | - 


8. How far the falſe oath muſt be credited. 


As to THE FIRST POINT, 21g. How far this offence muſt 
be wilful. 


Set. 2. It ſeemeth that no one ovght to be found guilty 
thereof without clear proof, that the falſe oath alledged againſt 
him was taken with ſome degree of deliberation ; for if upon 
the whole circumitances of the caſe it ſhall appear probable, 
that 1t was owing rather to the weaknefs than perverſeneſs 
of the party, as where it was occaſioned by ſurpriſe, or in- 
advertency, or a miſtake of the true ſtate of the queſtion, it 


cannot but be hard ro make it amount to voluntary and cor- 


rupt perjury, which is of all crimes whatſoever the moſt in- 
famous and deteitable, 


As to THE SECOND FOIST, v/2. In what kind of proceed- 
ings this oftence may be committed. 


Se. 3. It ſeems to be clearly agreed, that all ſuch falſe 
oaths as are taken before thoſe who are any ways intruſted 
with the adunmiſtration of public juſtice, in relation to any 
matter before them in debate, are properly perjurics ; and it 
ſeems to have been hoiden by ſome, that all ſuch falſe oaths 
as ate taken before perſons authoriſed by the king to examine 
witneſſes in relation to any matter whatſoever, wherein his 
honour or intereſt are concerned, are alſo puniſhable as per- 
juries. And ſurely there can be no offence of this nature 
which will not juſtly deſerve a public proſecution, inaſmuch 
as if it ſhould once prevail, it would make it impoſſible to 

| have 
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have any law what!ioever duly executed, and expoſe the lives, 

| liberties, and properties, of the moſt innocent to the mercy 

of the greateſt villains. And therefore it hath been holden, 

that not only ſuch perſons are indictable for perjury, who 

take a falſe oath in a court of record, upon an iſſue therein 

joined, but alſo all thoſe who forſwear themſelves in a mat- 

ter judicially depending before any court of (a) equity, or (a) C. Elis. 
{piritual (2) court, or any other (c lawful court, whether 297. 

the proceedings therein be of record or not (d), or whether 1 — 
they concern the intereſt of the king or ſubject. And it is 1. R. Aur 
{aid to be no way material, whether ſuch falſe oath be taken 45. 

in the face of a court, or perſons authoriſed by it to examine % Mos. 348. 
a matter, the knowledge whereof is neceſſary for the right W » Fiz. 
determination of a cauſe; and (e) therefore, that a falſe oath .. 1 
before a ſheriff, upon a writ of enquiry of damages, is as 1. K. Abr. 4. 
much puniſhable as if it were taken before the Court on a . Leon, 131. 


jal of the cauſe. Con. Dy. 243. 
bas f A (c) z. R. Abr. 


257. 1. R. Abr. 41. Winch 3. 5. Mod. 348. Hutt. 34. 1. Mod. 55. Yelv. 27. 
C. Eli. 297. 342- 34%. 905. (4) 12. Co. tor. Cc “908 
3. In. 164. Vide ſect. 18. (c) 1. R. Abr. 39. 


Alſo it ſcemeth, that any falſe oath is puniſhable as per- 
jury, which tends to miſlead the Court in any of their pro- 
ceedings relating to a matter judicially before them, though 
it no way affect the principal judgment which is to be given | 
in the cauſe; as where a (J) perſon who offers himſelf to (/ C. Car. 
be bail for another knowingly and wilfully ſwears that his 14%+ 
ſubſtance is greater than it is. Alſo it hath been retolved, 
that not only ſuch oaths as are taken upon judicial proceed- 
ings, but alſo all ſuch as any way tend to abule the adminiſtra- 
tion of juſtice, are properly perjuries, as where one (g) takes (g) 2. Roll. 
a falſe oath before a juſtice of peace, in order to induce him 5 
to compel another to find fureties for the peace, &c. or i 
where a perſon forſwears himſelf (% before commiſſioners % Nor 190 
appointed by the king to inquire of the forfeitures of his te- Moor 627. 
nants eſtates, &c. whereby he makes them liable to be ſeized 
by exchequer proceſs. Alto it hath been faid, that a falſe 
oath is puniſhable as perjury, in ſome caſes, wherein the 
| king's honour or intereſt is concerned, though it do not 
eoncern the adminiſtration of juſtice ; as where one {wears 
a falſe oath concerning the poſſeſſion of lands, before com- 
miſſioners appointed by the king to inquire of tuch perſons 
whole titles to the lands in their poſſeſſion are defective, and 
want the fupply of the king's patents: and this is certainly 
an offence of a very heinous nature (2), tending not only to (#) Hobart 64 
fruſtrate the king's gracious purpole, but to abuſe his good- 
neſs by inducing him to grant his patents to thoſe who are 
ont of poſſeſſion, and no way within the intent of the com- 
miſſion, which inſtead of quieting the poſſeſſions of the ſub- 
jects, cannot but end in the greateſt diſturbance of them. 


83 However 
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Con. r. Ven. However it ſeemeth certain, that no oath whatſoever in a 
”F Ek mere private matter, howloever wiltul or malicious it may 
4) ky be, is puniſhable as perjury in a criminal proſecution ; for 
2. K. Abr. a 5. Private injuries are left to be redreſſed by private actions; 
2-Inft. 166. and upon this ground it hath been holden, that a falſe oath 
taken by one upon the making of a bargain, that the thing 
fold is his own, is not puniſhable as perjury. Alſo from 
what hath been ſaid it appears, that the notion of perjury is 
confined to ſuch public oaths only as affirm or deny fome 
matter of fact, contrary to the knowledge of the party; and 
therefore, that it doth not extend to any promiſſory oaths 
whatſoever ; from which it clearly follows, that no officer, 
public or private, who neglects to execute his office in pur- 
juance ot his oath, or acts contrary to the purport of it, 1: 
indictable for perjury in reſpect of ſuch oaih ; yet it is cer- 
tain, that his offence 1s highly aggravated by being contrary 
to his cath, and therefore, that he is liable to the ſeverer 
tine on that account. Yo | 


As to THE THIRN POINT, v/2, In what cafes an oath may 
be faid to be ſo far lawtully adminiſtered, that he who takes 
it may become guilty of perjury, by ſwearing falſſy. 


— 


5 ; Sect. 4. It ſeemeth clear, e. no oath whatſoever taken 
(% a. K. Abr. before (a) perſons acting merely in a private (4) capacity, or 


257. () before thoſe who take upon them to adminiſter oaths of 


3. Inſt. 165. 
Yelv. 72. 
(4) Cro. El. 
169. 
(c) i. Sid. 274. 
r. 


257. 
Latch. 38.132. 
(4) Yelv. 111. 
3. Inſt. 166, 

Sce 4. Inſt. 97. 
29. r. 2. 28. 


2. Roll. 427. 


a public nature, without legal authority for their ſo doing, 
or (4) before thoſe who are legally authorized to adminiſter 
ſome kinds of oaths, but not thoſe which happen to be taken 
before them, or even (e) before thoſe who take upon thein 
to adininifter juſtice by virtue of an authority ſeemingly co- | 
lourable, but in truth unwarranted and merely void, can 
ever amount to perjuries in the eye of the law, becauſe they 
are of no manner of force, but are altogether idle (1). 


4. Inft. 278. Sce Dougl. 156. (e) Sid. 148. 


(1) 2r. If any maz'iftrate 15 juftivavle in taking a voluntary affidavit in any ex- 
trajudicial matter. Vide 15. Geo. 3. c. 39. 3. Burn, 244. 


Ani from the fame ground it ſeemeth alſo clearly to fol- 
low, that no falſe oath in an affidavit made before perſons 
falily pretending to be authorized by a court of juſtice to 
take affidavits in relation to matters depending before ſuch 
court, can properly be called perjury, becaule no affidavit 
is any way regarded, unleis it be made before perſons legally 
intruſted with a power th take it, as being both of ſufficient 
ability to atk all proper queſtions of the party who ſhall 
make iuch affidavit, and alſo of ſuch integrity as not to ſuf— 
fer any thing to be inſerted therein, to the truth whereof the 


party 
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party hath not ſworn. And though it may be ſaid, that an 


affidavit taken before perſons falſly pretending to be com- 

miſſioned for ſuch purpoſe by the courts of juſtice, doth di- 

rectly tend to impoſe upon ſuch courts, and may poſhbly 

happen through ſurprize to be read, and may alſo in its o -ƷW 

nature be altogether as hcinous as if it had been made be- 

fore perſons regularly empowered to take it; yet inaſmuch 

as it is of itſelf of no manner of validity, and is no other- 

wiſe regarded, than as it hath the appearance of being ſworn 4. Comm. 157. 
before perſons legally commiſſioned, without which it would 3: Inſt. 165. 
have no manner of credit, it ſeemeth that offences of this 

nature are moſt properly punithed by ſeverely chaſtiſing 

thoſe who uſurp ſuch an authority of adminiſtering of oaths 


without any legal warrant, 


However, it hath been adjudged, tliat a falſe oath taken 
before perſons, who, having been commiſſioned to examine 
witneſſes, happen to proceed after the demiſe of the king 
who gave them their commiſſion, and beſorè notice thereof, 
may be puniſhed as perjury ; for it would be of the utmoſt 
ill conſequence to make ſuch proceedings void; and there- 
fore, though all ſuch commiſſions be in ſtrictneſs legally de- 
termined by the demiſe of the king, who gave them, with- 
out any notice; yet for the neceſſity of the cafe, whatever is 
done under them before ſuch notice, muſt be ſuffered to 
ſtand good; for otherwiſe the moſt innocent and moſt de- 
ſerving ſubjeas would be unavoidably expoſed to number- 
leſs proſecutions for doing their duties, without any colour 
of a fault. And Quærc, Whether a perjury in a court whoſe 
Yoccedings arc afterwards reverſed by error, may not {till 
Ko puniſhed as perjury, notwithitanding tuch reverſal (2). 


GC. Ha. 97, 
98, 99. 


1. Ven. 181. 


(2) In che caſe of the King v. Alford, Summer aſſizes for Somerſet 1976, the de 
fendant was indifted for perjury in a cauſe tried at the aſſizes before Mr. Juſtice Willes. 
The caption of the indictment recited the names of the Judges who were in the com- 
miſſion, and charged,“ That at the faid trial, before rhe Hon. Edward Willes, aue 
&« of the Tuftices atoreſaid, the defendant touk his corporal cath, &c, he the ſaid Ed- 


„ ward Willes then and there hatzg competent authority te adminifler an gath to the 


„ defendant in that behaif,”” the priſoner was found guilty, But Mr. Baron Eyre, 


who tried the cauſe, doubred of the authority of ce commUinner to adminiſter the 


oath ; the record of nf privs, which was read in evidence, ſtating, in the uſual form, 
that the trial was before both the Judges ; and therefore another doubt aroſe whether 
the evidence maintained the indictmeat. On reference, the firſt Hilary Term 1777, 
the Judges were unanimous, that either of the Judges may adminiſter the oath ; con- 
ſcquently there was no variance, and the conviction good. Cafes in Cro. Law, 137. 


As to THE FOURTH POINT, viz. In what kind of oaths 
perjury may be committed. 


Sect. 5. It ſeemeth clear, that a man may be in danger of 
being guilty thereof, not only in reſpect of a falſe oath 
taken by him as a witneſs for another, but alſo in reſpec of 

| G 4 a falſe 
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a falſe oath taken by him in his own cauſe, either in an an- 
(4) 1. R. Abr. ſwer to queſtions put to him in a court of (a) law or (5) 
40. $3. equity, having pawer to purge him upon oath concerning 
5% 3 605. his knowledge of the matters in diſpute, or in his (c) affi- 
( 2. davit concerning fame collateral matter, wherein the parties 
C. Eliz. 135. Own oaths are allowed to be taken. But it ſeems, that a ju- 
90 ö. ror who gives a verdict contrary to manifeſt evidence, is not 
1. R. Abr. 40. properly guilty of perjury within the abovementioned deſ- 
127 ED cription, becauſe he 1s not ſworn to depoſe the truth, but 
(0 1. Roll.79. only to give a true judgment upon the depoſition of others, 
Noy 128. and in many caſes is not puniſhable at all in foro humano, as 
1 2 348. ſhall be ſet forth more at large in the chapter of Conſpiracy. 

OO . ; | 

2. Keble 452. 2. R. Abr. 27. 
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As to THE FIFTH POINT, v:z. How far the matter of the 
oath which may amount to perjury, mult be falſe. 


S-4.6. It (a) is ſaid not to be material whether the fact 
Gi. which is ſworn be in itſelf t falſe ; for howſoever tl 
Hetley 97. Which is worn be 1n itſelf true or falſe ; for howſoever the 
2. R. Abr. yy. thing {worn may happen to prove agreeable to the truth, yet 
3. Inft. 166. if it were not known to be ſo by him who ſwears to it, his 
mee , offence is altogether as great as if it had been falſe, inaſmuch 
3 ac 32%: as he wilfully ſwears, that he knows a thing to be true, 
| 


er ems rr 
—— . — — — 


which at the ſame time he knows nothing of, and impu— 
dently endeavours to induce thoſe before whom he ſwears 
| to proceed upon the credit of a depoſition, which any ſtran- 
} ger might make as well as he. 


| As to THE SIXTH POINT, viz. How far the oath muſt be 
1 abſolute. | 


Seel. 7. It is ſaid, that no oath ſhall amount to perjury 
utels it be ſworn abſolutely and directly; and therefore, 
that he who ſwears a thing according as he thinks, remembers, 
or believes, cannot in reſpect of ſuch an oath be found guilty 
of perjury (e). 


3- Inſt. 166. 


| (a) In Miller's Caſc, 3. Wilf. 427. 2. Bl. Rep. 887, Lord Chief Juſtice De Grey 
ji ſaid, it was a miſtake wankind had fallen into, that a perſon cannot be convicted of 
| perjury, who (wears that he thinks or belteves a fact to be true, for that he certainly 
1 i may, and it only renders the proof of it more difficult. And in the caſe of the King v. 
1 Pedley, B. R. Trin. Term 1784, this opinion was confirmed by Lord Mansfield, 
ki Caſes in Crown Law 269. This queſtion was alfo agitated in the common pleas, 
| Mich. Term 1780, by Mr. Serjeant Walker, when Lord Loughborough and all the 
other Judges were unanimous, that e, was to be conſidered as an abſolute term 

and that an indictment might be ſupported upon it. 8 5 


As 
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As to THE SEVENTH POINT, viz. How far the thing 
ſworn ought to be material to the point in queſtion. 

S:8. 8. It ſeemeth clear, that if the oath for which a 1. Freem. 506. 
man is indicted of perjury, be wholly foreign from the pur- 1; 81d. 274- 
poſe, or altagether immaterial, and neither any way perti- 1 
nent to the matter in queſtion, nor tending to aggravate or 1. R. Abr. 141. 
extenuate the damages, nor likely to induce the jury to give 78. 

a readier credit to the ſubſtantial part of the evidence, it C. Eliz. 500. 
cannot amount to perjury, becauſe it is merely idle and in- SalEed 524. 
ſignificant: as if upon a trial, in which the queſtion is 3 . 
whether ſuch a one was campos or not, a witneſs introduces C. Car. 511. 


his evidence by giving a hiſtory of a journey which he took Hobart 53. 


to ſee the party, and happens to ſwear falſely in relation Carch. 422. 
to ſome of the circumſtances of the journey. Allo it hath 5 345+ 
been adjudged, that where a witnets being aſked by a Judge 33 164 
whether A. brought a certain number of ſheep from one 

town to another all together, anſwered, that he did ſo, 2 Roll. 41.369. 
where in truth 4. did not bring them all together, but 

part at one time and part at another, yet ſuch witneſs was 

not guilty of perjury, becauſe the ſubſtance of the queſtion 

was, whether 4. did bring them at all or not, and that 


manner of bringing them was only a circumſtance. And 


upon the ſame ground it is ſaid to have been adjudged, 
that where a witneſs being aſked, whether ſuch a ſum of 
money were paid for two things in controverſy between the 
parties, anſwered, that it was, where in truth it was paid 
only for one of them by agreement, ſuch witneſs ought not 


2. Roll. 42. 


do be puniſhed for perjury; becauſe as the caſe was, it was 


no way material whether it were paid for one or both. Alſo 
it is faid to have been reſolved, that a witneſs who ſwore 


that one drew his dagger and beat and wounded F. S. where Hes 


in truth he beat him with a ſtaff, was not guilty of perjury, 


becaule the beating only was material. 


But perhaps in all theſe caſes it ought to be intended, that 
the queſtion was put in ſuch a manner, that the witnels , 
might reaſonably apprehend that the ſole deſign of putting 
it was to be informed of the ſubſtantial part of it, which 
might induce him through inadvertency to take no notice 
of the circumſtantial part, and give a general anſwer to the 
ſubſtantial ; for otherwiſe, if it appear plainly, that the 


ſcope of the queſtion was to ſift him as to his knowledge of 


the ſubſtance, by examining him ſtrictly concerning the 
circumſtances, and he give a particular and diſtinct account 
of the circumſtances, which atterwards appears to be falſe ; 
ſurely he cannot but be guilty of perjury, inaſmuch as no- 
thing can be more apt to incline a jury to give credit to the 
lubſtantial part of a man's evidence, than his appearing to 

have 
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Palmer 352. 


maimuch as the athgning ſuch a circumſtance in a thing 


Lucas 195. 
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have an exact and particular knowledge of all the circum- 
ſtances relating to it. And upon theſe grounds I cannot 
but think the opinion of thoſe judges very reaſonable, who 
held, that a witneſs was guilty of perjury, who in an action 
of treſpats tor breaking the plaintift's cloſe, and ſpoiling it 
with ſheep, depoſed that he faw thirty or forty theep in 
the ſaid clote, and that he knew them to be the defendant's, 
becauſe they were marked with ſuch a mark, which he 
knew to be the deiendant's mark, where in truth the de- 


fendant never uſed ſuch a mark; for the giving ſuch a ſpe- 


cial reafon for his remembrance could not but make his 
tellimony more eredible than it would have been without 
it; and though it ſignified nothing to the merits of the 
cauſe, Whether the theep had any mark at all or not, yet 


immatcrial had ſuch a direct tendency to corraborate the 
evidence concerning what was mott material, and conlequent- 
ly was equally prejudicial to the party, and equally criminal 
in its own nature, and equally tending to abuſe the admini- 
tration of juſtice, as it the matter ſworn had been the 
very point in iſſue, there doth not ſeem to be any reaſon 
why it ſhould not be equally puniſhable. But J cannot 
and this matter any where thoroughly ſettled or debated, 
and therefore ſhall leave it to every man's own judgment, 
which, from the conſideration of the circumſtances of each 


particular caſe, may generally, without any great difficulty, 


. Sidernnz 74. 


diſcern whether the matter in which perjury is affigned, 
were wholly impertinent, idle, and inſignificant, or not, 
which ſeems to be the beſt rule for determining whether t 
be puniſhable as, perjury or not. 


But it is faid in Sein, ſpeaking as J fuppoſe of an an- 
ſwer in chancery, that a man may be guilty of perjury at 
the common law by ſwearing a thing not material. But 
furcly this ought not to be underſtood in ſo great a latitude, 
as if it were meant that every falſity in fuch an anſwer muſt 
needs be perjury, howloever foreign, circumſtantial, and 
trivial the point wherein it is aſſigned may be, which is di- 


rectly contrary to what ſeems to be clearly taken for granted 


in other books. And therefore, perhaps, where it is ſaid 
that a man may be guilty of perjury in a thing not material, 
no more may be meant, but that he may be as well guilty 
thercof by anſwering to a matter not charged in the bill, as 
by aniwering to the matters therein contained, which may 
alone be laid to be material, becauſe the defendant is not 
obliged in his anſwer to take notice of any thing elſe. Or 
elle, perhaps, the meaning may be, that in a proſecution 
for perjury at common law, ſetting forth a falſe oath in ſuch 
an anſwer relating to the thing ſaid to be in variance, tlie 


falſity 
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falſity ſhall be intended prima facie to have been ſome way 
material in the cauſe, unleſs the contrary be proved by the 
other fide: whereas in all proſecutions upon the ſtatute, it 
is neceſſary expreſsly to ſhew in what manner the falſe oath 
is material to the cauſe in queſtion, becauie- that ſtatute, 
extending only to ſuch perjuries whereby ſome perion is 
grieved, cannot maintain a proſecution which does not 
bring the cafe within the purview of it, by ſhewing that 
lome one was grieved by the injury complained of, which 
he could not be, unleſs the thing ſworn were ſome way mate - 
rial. However, it ſcemeth to be clear, that a man may as C. Jac. 213. 
well be guilty of perjury by a falſe oath tending to extenu- 12. Co. 101. 
ate or aggravate the damages, as by an oath which is direct 2. Leon. 198, 
to the fact in iſſue. (3) 


Vide inf. ſ. 23. 


(3) It is not neceſſary that it appear to what degree the point in which a man is 
perjured was material to the iſſue; for if it is but circumſtantially material, it will be 
perjury. Ld. Raymond 258. Much lefs is it necefiary that the evidence be ſufficient 
tor the plaintiff to recover upon; for in the nature of the thing an evidence may be 
very material, and yet it may not be full enough to prove directly the point in queſ- 
tion. Ld. Raymond 589. Aud it is incumbent on the profecuior to prove the mate- 


riality of the perjury. O. B. 1784. p. 305. 


As to THE EIGHTH POINT, vis. How far the falſe oath 
mutt be credited. 


Seck. 9. It hath been holden not to be material upon an 
indictment of perjury at common law, whether the falſe 
oath were at all credited (4), or whether the party in whoſe 
prejudice it was intended, were in the event any way ag- 
grieved by it or not, inaſmuch as this is not a proſecution 3. Leon, 230. 
grounded on the damage to the party, but on the abuſe of 2. Leon. 211, 
publick juflice. | 

(4) But on the trial the oath will be taken as true, until ir be diſproved ; and there- 
fore to convict a man of perjury, probable, credible witnets is not enough; for the 
evidence muſt be ſtrong, clear, and more numerous on the part of the profecution 
than the evidence on the other ide, Therefore the law will nat pernit n man to be 
convicted of pcrjury, unlets there are two witneſſes ar leaſt, Haylock's caſe, O. B. 
1756, p. 812. 10, Mod. 1955 Nor ſhall the party prejudiced by the perjury be ad- 
mitted as a witagls to prove it. L. Ray mond 3956. 


II. So BORN AT ION of perjury by the common Jaw, ſeems 1. R. Abr. 41. 
to be an offence in procuring a man to take a falſe oath 57: 79+ | 
' 1 1 e ” 2 Z * b C! Vs 2s 
amounting to perjury, who actually takes tuch oath. C. The: 1. 58. 
| hen 5 phe. C. Car 23% 
Sect. 10. But it ſecmeth clear, that it the perſon incited to 2. Keb. 399. 


take ſuch an oath do not actually take it, the perſon by 3. Mod. 123. 


whom he was ſo incited is not guilty of ſubornation of per- * 55 
1 ide p. 328. 


jury; yet it is certain that he is liable to be punithed, not fer. 
only by fine, but alſo by infamous corporal punichment. punithment 
Inflicted by 4. Geo. 2. c 25. Vide alſo p. 3335. ſect. 29. 
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Thus far of perjury, and ſubornation of perjury by the 
common law. | 


And now [I ſhall proceed to examine in what manner 
tlieſe offences are reſtrained by ſtatute. 


Scr. 11. As to which it is to be obſerved, that it is 
enaticd by 5. Eliz. c. 9. That whoever ſhall unlawfully and 
corruptly procure any witneſs or witneſſes by letters, re- 
Wards, promiſes, or by any other ſiniſter and unlawtul la- 
i bour or means whatfcever, to commit any wilful and cor- 
„ rupt perjury, in any matter or Cauſe whatſoever, depend- 
„ing in ſuit and variance, by any writ, action, bill, com- 
„ plaint, or information, inany wile concerning any lands, 
« tenements, or hereditaments, or goods, chattels, debts or 
„ damages, in any ofthe king's courts of Chancery, White- 
6+ hall, or elſewhere, within any of rhe king's dominions of 
& Enmland or I/ates, or the marches of the lame, where any 
„ perion or perſons ſhall have authority by virtue of the 
„ king's commiition, patent or writ, to hold plca of land, or 
% to examine, hear, or determine, any title of lands, or any 
„ matter or witneſſes concerning the title, right, or intereſts 
* of any lands or tenements, or hereditaments, or in any 
* of the king's courts of record, or in any leet view or 
frank pledge or law-day, ancient demeſne-court, hundred- 
* court, court-baron, or in the court or courts of Stannar 
++ 1n the counties of Devon or Cornwall, or ſhall unlawfully 
and corruptly procure or ſuborn any witnets or witneſſes, 
& who ſhall be ſworn to teſtify in perpetuam re? memoriam, 
„ fhall for ſuch offence, being thereof lawfully convicted 
or attainted, forfeit the ſum of forty pounds.” 


On 


* 


[4 


** 


By 5. Eliz. c. 9. If any ſuch offender ſo being convicted 
© or attainted, ſhall not have any goods or chattels, lands or 
* tenements, to the value of forty pounds, that then every 
„fluch perton ſhall fuifer impriſonment by the ſpace of one 
half year without bail or mainprize, and ſtand upon the 
„ pillory the ſpace of one whole hour, in ſome market— 
„ town next adjoining to the place where the offence 
& was committed, in open market there, or in the market- 
* town itſelf where the offence was committed.“ 


Sect. 12. By 5. Eliz. c. 9. ſ. 5. No perſon being ſa 

„ convicted or attainted, ſhall from thenceforth be received 
* as a witnels in any court of record, in any of the king's 
dominions of England, Wales, or the marches of the 
fame, till ſuch judgment againſt him ſhall be reverſed by 
« attaint, or otherwiſe; and that upon every ſuch reverſal, 
« the party grieved {hall recover damages againſt the party 
4 + who 


* 
* 


w 
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« who did procure the ſaid judgment fo reverſed to be 
« firſt given, „ 


Seck. 13. By 5. Eliz. c. 9. ſ. 6. * If any perſon or 
« perſons ſhall either by the ſubornation, unlawtul pro- 
„ curement, ſiniſter perſuaſion, or means of any other, or 
« by their own act, conſent, or agreement, wilfully and 
« corruptly commit any manner of wiltul perjury, by his 
or their depoſition, in any of the courts before men- 
* tioned, or being examined ad per petuam rei memoriam, 
« that then every ſuch offender being duly convicted or 
« attainted, ſhall forfeit twenty pounds, and have impri- 
“ ſonment by the ipace of fix months without bail or 
« mainprize; and the oath of ſuch an offender thali not 
from thenceforth be received in anv court of record ie 
« England or Wales, until ſuch judgment ſhall be reverted, 
4 &c. on which reverſal the party grieved ſhall recover da- 
« mages in the manner before mentioned.“ | 


By 5. Eliz. c. 9. ſ. 7. © If ſuch offender ſhall not have 
« goods or chattels to the value of twenty pounds, tliat 
then fuch perſon ſhall be ſet on the pillory in ſome 
« market-place within the ſhire, city, or borough, where 
the offence ſhall be committed by the ſheriff or his mi- 
« miſters, if it ſhall fortune to be without any city or 
ce town corporate, and if it happen to be within any ſuch 
« city or town corporate, then by the head officer of ſucli 
« city, &c. where he ſhall have both ears nailed, &c.” 


Se. 14. By 5. Eli. c. 9. ſ. 8, 9. One moiety of the 
« ſaid forfeiture ſhall be to the king, and the other moicty 
to ſuch perſon as ſhall be grieved, hindered, or moleſted, by 
reaſon of any of the offences before mentioned, that will 
«« ſue for the ſame, &c. and that as well the Judge and Judges 
c of every ſuch of the ſaid courts where any ſuch fuits ſhall 
be, and whereupon any ſuch perjury ſhall be committed, 
nas alſo the Juſtices of athze and gaol delivery, and juſtices 
of the peace at their quarter ſeſſions (5), both within the 
„ liberties and without, may enquire of, hear, and deter- 
« mine all offences againſt the faid act.“ 


- 
. A 


Ca 
* 


(5) Proſecutions upon this ſtatute being more difficult than by indictment at com- 
mon law, are very ſeldom brought, eſpecially at the ſeſſions; and at common law 
Juſtices of the peace have no juriſdiction over the offence. 2. Hawk. c. 8. (. 38. 
Strange 1088. -The ſafer and moſt uſual mode therefore is by indictment at the aflizes, 
er in the King's Bench. 3. Burn 294. | 


Se. 15. But by 5. Eliz. c. 9. ſ. 11. it is provided, That 
the ſaid act ſhall no way extend to any ſpiritual or eccle- 
« fiaſtical court, but that every ſuch offender as ſhall offend 


6. in 
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« in form as aforeſaid, ſhall be puniſhed by ſuch uſual and 
„ ordinary laws as are uſed in the ſaid courts.” 


Puniſhmentof Sec. 16. By 5. Eliz c. 9. 1.13. it is alſo provided, That 

perjury. & the ſaid ſtatute ſhall not reſtrain the authority of any 

| „ fudge, having abſolute power to puniſh perjury before the 

ce making thereof, but that every ſuch Judge may proceed in 

the puniſhment of all offences, puniſhable before the mak- 

ing of the ſaid ſtatute, in ſuch wiſe as they might have 

done, and uſed to do, to all purpoſes, ſo that they ſet not 

upon the offender leſs puniſhment than is contained in the 

faid act.” From whence it {cemeth undoubtedly to fol- 

low, that the court of King's Bench, &c. proceeding upon 

. an indi&tment, or information of perjury, or ſubornation of 

Wo perjury at common law, may not only ſet a diſcretionary fine 

1 on the offender, but alto condemn him to the pillory, with- 

| | out making any enquiry concerning the value of his land 
4 or goods. | 


= Ofendersmay + And by 2. Geo. 2. c. 25. made perpetual by 9. Geo. 2. 
4 ve traniport- c. 8, „ Beſides the puniſhment already to be inflicted by 
h _ * law for fo great crimes, it ſhall be lawful for the Court 
f for the punith- . Or Judge before whom any perſon ſhall be convicted of 
i ment of per- wilful and corrupt perjury, or ſubornation of perjury, 
it fons convicted © according to the laws now in being, to order ſuch perſon 
* | bee Rea to be ſent to ſome houſe of correction within the ſame 
0 rnies. county, for a time not exceeding ſeven years, there to be 

« kept to hard labour during all the faid time ; or otherwiſe 

„ to be tranſported for a term not exceeding ſeven years, 


as the Court ſhall think moſt proper.” 


et eng —— 
— ee ne at 


4 | But for the better underſtanding of the other parts of this 
| ſtatute, I ſhall confider the following particulars : 


1. How far the very words of the ſtatute muſt be purſaed 
in a proſecution grounded thereon. 


. | | 2. In what kind of oaths one may incur the danger 
i thereof. 


3. How far the ſalſe oath muſt appear te have been preju- 
dicial to ſome perſon. 


As to the firſt of theſe particulars, . How far the 
very words of the ſtatute muſt be purtucd. 


| | a. Leon. 211. Sed. 17. It hath been holden, that in every proſecution 

| 214. on this ſtatute, the words thereof muſt be exactly purſued, 

Shower 198. and therefore that an indictment or action on the ſaid ſta- 
tute 

2 
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93 


ture, alledging that the defendant depoſed ſuch a matter C. Elle. 142. 
als) et deceptive, or fulso et corrupiè, or falsb et voluntariè, Saw il 43. 


without expreſsly ſaying that he did it voluntare et corrupt?, 
is not good; and that ſuch a defect cannot be ſupplied by 
adding the words contra fer mam flatuti, or concluding ef e 
woluntarium et corruptum commiſit perjurium. Alſo it hat 


3. Leon. 230. 
Hetley 12. 
Holt 534+ 

Skinner 403. 


been holden, that it is neceſſary expreſly to alledge that the SecCox's caſe, 


defendant was ſworn, and therefore that it is not ſufficient 
10 ſay, that zado per ſe ſacro evangelio fals depoſuit. 


Cates Cro. 
Law, 63. 


Set. 18. However, it hath been reſolved, that it is not +, Bulf. 145. 


neceſſary to ſhew whether the party, who is accuſed of per- 


jury, did take the falſe oath through the ſubornation of 
znother, or without any ſuch ſubornation, notwithitand- 
ing the words of the ſtatute are, „If any perſon cither by 
„the ſubornation, unlawful procurement, ſiniſter per- 


< ſuaſion, or means of any other, or by their own act, 


* conſent, or agreement, commit wilful perjury, &c.” for 
znaſmuch as there is no medium between the two branches 
of this diſtinction, ſo that all perjury whatſoever muſt needs 
come within one of them, and it is no way material under 
which of them it doth come, it is a reaſonable expoſition to 
look on the ſaid words as put into the ſtatute ex abundant, 
ſceing they expreſs no more than the law muſt needs have 
implied without them; from whence it follows, that they 
operate no more than if they had not been expreſſed, and 
conſequently ſhall not oblige the proſecutor neceſſarily to 
purſue them, which would put him under the difficulty not 
only of proving the perjury, which alone is material, but 
alſo of ſhewing it to be within one of the branches of the 
ſaid diſtinction, which is nothing to the purpoſe. 


As to the ſccond of the abovernentioned particulars, DiE. 
In what kind of oaths one may incur the danger of this 


ſtatute. 


Sect, 19. It hath been reſolved, that no one can be 
guilty of perjury within the meaning thercof, in any caſe 
wherein a man may not poſſibly be guilty alſo of ſuborna 


tion of perjury within the ſame ſtatute ; for it 1s very rea- 


ſonable to give the whole ſtatute the ſame conſtruction ; 
Nor can it well be intended, that the makers thereof, who 
expreſly inflict a greater penalty on ſubornation of per- 
jury than on the perjury itſelf, ſhould mean to extend 
the purview of the law in relation to what they eſteemed 
the leſſer crime, farther than in relation to that which 
they eſteemed the greater; from whence it hath been ar- 
gued and determined, that becauſe that part of the ſtatute 


which concerns ſubornation of perjury extends only to 
| = ſub- 


Vid. Sup. 
C. 10. 8. &. 


63. Co. 99. 


C. Jac. 120. 


3. Inſt, 164. 


But he 15 pu- 
niſhable for 
the {ame by 
indictment at 
common jaw, 


Bur. Manst. 
1189. 


(a) C Eliz. 148. 
2. Leon. 201. 
Daliſon 84. 
elv. 120. 
(6) 2. R. Abr. 
77. 

(c) 2. Leon. 
201. : 
(d) 1. Noy 7. 
108. ; 
Finch 40. 
(Cc) Nor 627. 
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ſubornation of perjury in © matters depending in ſuit by 
« writ, action, bill, plaint, or information, in any wiſe con- 
&« cerning lands, tenements, or hereditaments, or goods, 
„ chattels, debts, or damages, &.“ therefore the follow- 
ing clauſe concerning perjury itſelf, though it be penned in 
more general words, ſhall come under the fame reſtriction. 
And from hence it clearly follows, that no perjury upon 
an ind:ment or criminal information, can bring a man within 
the danger of the ſtatute, becauſe they are omitted in the 
abovementioned clauſe. Alſo upon this ground it ſeems eaſy 
to account for the judgment in Price's caſe; who being in- 
diced for a perjury ſuppoſed to be committed by him in 
an information for the king, which as I ſuppoſe muſt be in- 
tended to have been a criminal one, was diſcharged upon an 
exception taken to the indictment ; but if the information 
whereon the {aid perjury was ſuppoſed to have been com- 
mitted, had been of a civil nature, I do not fee any reaſon 
why it ſhould not be as well within the meaning as it ſeems 
to be expreſsly within the words of the ſtatute; for ſurely 
the opinion that the king cannot by indictment, which is 
his own proper ſuit, puniſh his own witneſs, who ſwears 
for him, cannot be agrecable to law; becauſe however the 

erjury of ſuch a witneſs may ſeem to tend to promote the 
king's intereſt in relation to the cauſe which happens to be 
in diſpute, yet ccrtainly it is as heinous a crime in its 
own nature, and as much an abuſe to juſtice, and of the 
ſame ill conſequence to the publick, and conſequently as 
worthy of the king's reſentment, as if it had been taken 
againſt him. | 


ect. 20, Alſo it hath been reſolved, that this ſtatute 
extends to no other perjury except that of a witneſs, not 
only becauſe the clauſe concerning ſubornation, to which 
the ſubſequent clauſe concerning perjury has a reference, 
relates to perjury by witneſſes only, but alſo becauſe the 
clauſe concerning perjury mentions only perjury committed 
by perſons in their examinations ad perpetuam rei memoriam, 
or elſe in their depoſitions in ſome of the courts above- 
mentioned, which in common ſpeech are taken for ſuch 
oaths only as are taken by a witneſs; and from hence it fol- 
lows, that no one can come within the ſtatute by reaſon of 
any falſe oath in an (a) anſwer to a bill in Chancery, or in 
(b) ſwearing the peace againſt another, or in a (c) pre- 
ſentative made by him as homager of a court-baron, or 
by reaſon of a falſe (4) wager of law, or for taking a 
falſe oath betore (e) commiſſioners appointed by the 
king to make an enquiry concerning his title to cer- 
tain lands, | 


Ky edt, 


88 
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Sef. 21. Alſo it hath been ſaid, that he who makes a 
falſe affidavit againſt a man in a court of juſtice is not with- 
in this ſtatute (+). But perhaps the books wherein this opi- 
nion is holden, ought to be intended only of ſuch affidavits 
which no' way relate to a cauſe depending in ſuit before 
ſuch court; for if they be of ſuch a nature, that either of 
the parties in variance be grieved, hindered, or moleſted in 
reſpect of their cauſe in ſuch court by reaſon of the perjury ; 
as where a trial is put off, or a judgment, or execution ſet 
aſide upon a falſe affidavit ; the offence ſeems to be not only 
within the meaning of the ſtatute, but allo within the very 
letter of it, unleſs the words witneſſes” and © depoſitions”? 
are confined to ſo ſtrict a ſignification, as to bear no kind 
of application to any other perſon or oaths, except thoſe 
which are made uſe of upon the trial of the iſſue in 
queſtion, for which I cannot find any good authority. 


However, partly perhaps from this notion, and partly be- 
cauſe the ſtatute ſpeaks expreſsly only of depoſitions in the 
courts abovementioned, it hath been queſtioned, whether a 
falſe oath before a ſheriff upon a writ of enquiry of damages, 
be within the ſtatute or not? But if it be conſidered, that 
the party to whoſe prejudice ſuch a falſe oath is taken is as 
much aggrieved by it, as if it had been taken in the very 
court, and the principal judgment of the cauſe depends 
upon ſuch an inquiry ; and the depoſitions made before the 
ſheriff, may as properly be ſaid to be depoſitions in the court, 
by which the ſheriff is commiſſioned to take the inquiry, as 
depoſitions taken before juſtices of vii prius, upon a trial 
of an iſſue joined in a ſuperior court, which are undoubt- 
edly within the meaning of the ſtatute ; and alſo inaſmuch 
as thoſe who give evidence before a ſheriff upon ſuch an in- 
quiry, may, in the common uſe of words, be as properly 
called witneſſes, as thoſe who give evidence before the court 
in which an iſſue is joined, it ſeemeth to be the more plau- 
ſible opinion, that ſuch a perjury is within the ſtatute : but 
ſince it is diſputable whether it be ſo or no, and it is certain 
that it is perjury at common law, and that in all caſes what- 
foever where a man takes a falſe oath, which 1s not perjury 
within the ſtatute, but is looked on as perjury at common 
law, he is ſtill puniſhable for it by indictment or informa- 
tion at the common law, it is certainly moſt adviſeable to 
proſecute ſuch an offender at the common law, and not 
upon the ſtatute. 


97 
2. R. Abr. 77. 


1. Roll. 79. 
3. Keble 343. 


Vide 2. Leon, 
40. 
1. R. Ab. 30.42. 


Obſ. on the 
Stat. 71. 


See the autho- 
rities above 
cited. 


C. Jac. 3. 


(+) If a perſon make an affidavit in the Common Pleas, and afterwards confeſs 
it to be falſe ; the court may record his confeſſion, and ſentence him to the pillory; 


becauſe any court may puniſh ſuch an offence committed in facie curiæ, 
of 5. Eliz. c. 9. Rex. v. Thorowgoud, 8. Mod. 179. 


Vor. II. H | Ag 


under this act 


; Inſt. 166. 


Or FER . Bk. l. 


As to the third particular, viz. How far the falſe oath 
mult appcar to have been prejudicial to ſome perſon. 


Sect. 22. It hath been collected from the abovemen— 
tioned clauſe, which giveth an action to the party grieved 
by the offences mentioned in the ſtatute, that no falſe oath 
is within the meaning thereof, which does not give ſome 
perſon a juſt cauſe of complaint. And upon this ground it 
hath been ſaid, that he who {wears a thing which 1s true, 


Vid. ſup. f. 6. but not known by him to be ſo, is not within the ſtatute 


Hecley 97. 
cord. 


becauſe howſoever heinous his offence may be in its own 
nature, yet, when it proves in the event to be in main- 
tenance of the truth, it cannot be ſaid to give him a juſt 
cauſe of complaint, who would take advantage againſt an- 
other trom his want of legal evidence to make out the juſtice 
of his cauſe. | 


Sef?. 23. Alſo from the fame ground it ſeemeth clearly 


to follow, that no falſe oath can be within the ſtatute, un- 


Vide ſup. ſ. 8. 
& z. Inſt. 167. 


Co. Ent. 154. 
6, Mod. 168. 
2. Roll. 76. 
t. Keb. 452. 
935- 941. 
Kay m. 202. 
2. Leon. 12. 
2. Roll. 427. 
C. Car. 351, 
352 353 

1. Keb. 452. 
C. Eliz. 428. 


1. Kcb. 935. 
941. 


Sid. 106. 


2 Leon. 12. 
3- Leon. 68. 


lefs the party againſt whom it was ſworn ſuffered ſome kind 
of diſadvantage by it, for otherwiſe it cannot be ſaid that 
any one was gricved, hindered, or moleſted by it; and 
therefore it is certain, that in every proſecution upon the 
ſtatute, it is neceſſary to ſet forth the record of the cauſe 
wherein the perjary complained of is ſuppoſed to have been 
committed; and alto to prove at the trial of the cauſe, that 
there is actually ſuch « record, by producing the record it- 
ſelf, or a true copy thereof, which muſt agree with that 
which is ſet forth in the pleadings, without any material 
variance; for otherwiſe it cannot legally appear that there 
ever was ſuch a ſuit depending, wherein the party might be 
prejudiced in the manner ſuppoſed. Alſo it fcems to be 
agreed, that it is neceſſary not only to ſet forth the point 
wherein the tilfe oath was aſſigned, but alſo to ſhew in 
what manner :t conduced to the proof or diſproof of the 
matter in debate between the parties. And it hath been ad- 
judged, that an indictment fetting forth a ſuit concerning 
the manor of Dale, and affigning a falle oath concerning 
the manor * manerinm proedittum iunuendo, is not good, be- 
cauſe it no otherwiſe appears, that the falſe oath did con- 
cern the manor of Dale, but by the innuendo, which is not a 
ſufficient averment. Alſo upon the fame ground it {zenis 
to be ſafeſt in a proſecution upon the ſtatute for a falſe 
oath in Chancery, to fet forth the bill and anſwer, that the 
plaintiff may appear to have been aggrieved by it. And for 
the ſame ræaſon it feemeth alſo, that you ought in ſuch a 
proſecution of a witneſs in Chancery to ſet forth the inter- 
rogatory in particular, and to ſhew how it was material. 
Allo it hath been reſolved, that as in an action on the fſta- 
| tute 
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tute brought by one perſon, it muſt appear that the falſe 
oath was prejudicial to the plaintiff, fo in an action by 
more than one, it muſt appear to have been prejudicial to 
every one of the plaintiffs. And 1t hath been faid, that it 
is not ſufficient to ſhew that the falſe oath cauſed the court 
to make an award againſt the plaintiff, unleſs it alſo appear 
that ſuch an award was prejudicial to him ; and theretore 
where the plaintiff at a trial in ejectment challenged a juror, 
and proved his challenge by a falſe oath, by reaſon whereof 
the inqueſt was not taken, and conſequently the poſſeſſion 
of the detendant, wuo had a defeafibie title, continued 
longer than it otherwiſe, would have done, it was adjudg- 
ed, that ſuch a defendant cannot have an action on the 
{tatute againſt ſuch witneſs, becauſe in truth he gained an 
advantage by the perjury. Alſo it hath been holden, that 
it is not ſutficient to ſhew that the perjury, for which an 
action is brought upon the ſtatute, was actually prejudi- 
cial to the plaintiff, unleſs it be alſo ſhewn to have been 


made in ſome cauſe which may properly be ſaid to have been 


99 


2. Leon. 4 


depending in ſuit between him and the perſon for whom yet, 


the witneſs was examined; and therefore it hath been holden, 
that where A. brought a bill in Chancery againſt B. and the 
lord keeper, by an order, made C. to be as a party to the 
bill againit B, and aiterwards a commithon went forth to 
examine witneſſes between B. and C. upon which 7”. being 
produced as a witneſs on the part of C. {wore directly for 
him againſt B. whereupon a decree was made againſt B. 
yet B. cannot have an action on the ſtatute, becauſe C. was 
not a party to the fuit, but came in @ /atere, by an order; 


and it is ſaid, that the words of the ſtatute are, «© where one 


« js grieved by a depoſition in a ſuit between party and 


% party” but perhaps the authority of this opinion may 


juſtly be queſtioned, not only becauſe the words of the ſta- 
tute whereon it is grounded are miſtaken, but alſo becauſe 
the offence ſeems in truth to be both within the meaning 
and letter of the law, ſince thereby a perfon is grieved in 
reſyect of a canie depending in ſuit in a court mentioned in 
the ſtatute: however there ſeems to be no doubt but that a 
perjury which only tends to increaſe or leſſen the damages 
to be given to a plaintiff, is as much within the ſtatute, as 
any perjury which goes directly to the point of the iſſue. 
Alto it ſeemeth to be ſettled, that perjury in a cauſe where- 
in an erroneous judgment is given, is a god foundation of 
a proſecution upon the ſtatute, while ſuch judgment ſtands 
unreverſed. | 


+ Sc. 24. It is enacted by 8. Geo. 1. c. 6. That if 
« any perſon making ſuch affirmation or declaration as 33 
H 2 appointed 


2. Leon. 198. 
1. Kb. . 
Ravmond 74. 
1. Sid. 148. 
2. Keb. 718. 
854. 

1. Keb. 531. 
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« 8 by this act, ſhall be lawfully convicted of wil- 
u 

« or thing, which if ſworn in the common or uſual form, 
« would have amounted to wilful and corrupt perjury; 
<« every perſon ſo offending ſhall incur and ſuffer fuch and 
& the ſame pains, penalties, and forfeitures as are inflicted 
& or enacted by the laws againſt perſons convicted of wilful 
« and corrupt perjury.” 


Probate of + See. 25. It is alſo enacted by 31. Geo. 2. c. 10. ſ. 24. 
wills, O. B. That whoſoever ſhall willingly and knowingly take a 
1784+ p. 909. „ falſe oath, or procure any perſon to take a falſe oath, to 
| « obtain the proba of any will or wills, or to obtain let- 
te ters of adminiſtration in order to receive the payment of 

« any wages, pay, or other allowances of money, or prize- 

« money, due, or that were ſuppoſed to be due, to any of- 

„ ficer, feaman, or other perſon intitled, or ſuppoſed to be 


„ intitled, to any wages, pay, or other allowances of mo- 


« ney or prize- money, for ſervice due on board of any ſhip 
or veſſel of his majeſty, &c. or the executor, admini- 
e ſtrator, wife, relation, or creditor, of any ſuch officer or 
«« ſeaman, or other perſon who has really ſerved, or was 
ce ſuppoſed to have ſerved on board of any ſhip or veſſel of 
his majeſty, &c. ſhall be deemed guilty of felony, and 
e ſuffer death without benefit of clergy.” (6) 
(6) By 28. Geo. 2. c. 13. f. 14. for the relief of inſolvent debtors, If any ſheriff 
or other officer perjure himſelf, in taking the oaths directed by the act, he ſhall for- 
feit ;ool.—And if the offence be committed by a prifoner, or other perſon enabled 


and intending to take the benefit of the act, it is felony without clergy.—Vide alto 
23. Geo. 3. c. 31. reſpecting perjury of frecholders at elections for Cricklade. 


Form of the + See. 26. It is recited by 23. Geo. 2. c. 11.“ Whereas 
indictment. by reaſon of difficulties attending proſecutions for perjury 
and ſubornation of perjury, thoſe heinous crimes have fre- 

quently gone unpuniſhed:“ For remedy whereof it is enact- 

ed, I hat in every information or indiQment for wilful 

„and corrupt perjury, it thall be ſufficient to fet forth the 

« ſubſtance of the * charged upon the defendant, and 

& by what court, or before whom the oath was taken, (aver- 

ring ſuch court, or perſon or perſons to have a compe- 

“ tent authority to adminiſter the ſame) together with the 

proper averment or averments to falſity the matter or 

„ matters wherein . N or perſuries is or are aſſigned; 
* without ſetting forth the bill, anſwer, (7) information, 
_* indietment, declaration, or any part of any record or. 


* 


(7) In perjury in an anſwer in Chancery, it is not neceſſary to prove the identity 
of the perſon who ſwore the oath ; it is fuffeient if the hand- writing be proved, and 
that the jurat was ſubſcribed by the maſter as being ſworn before him. Rex v. Mor- 
ris, 2. Burr, 1189. Sec alſo Rex v. James, 1. Show. 397. and Rex v. Brady, Caſes 
ro. Law. 49. not!s. 8 


pro- 


I, falſe, and corrupt affirming or declaring any mattér 
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« proceeding, either in law or equity, other than as afore- 
« ſaid; and without ſetting forth the commiſhon or au- 
« thority of the court, or perſon or perſons before whom 
* the perjury was committed.“ 


+ Set. 27. It is alſo further enacted by par. 2. That 
« in every information or indictment for ſubornation of 
e perjury, or for corrupt bargaining or contracting with 
others to commit wiltul and corrupt perJurys it ſhall be 
« ſufficient to ſet forth the ſubſtance of the offence charged 
«« upon the defendant without ſetting forth the bill, anſwer, 
information, indictment, declaration, or any part of any 
record or proceeding either in law or equity, and with- 
cout ſetting forth the commiſſion or authority of the 
« court, or perſon or perſons before whom the perjury 
« was committed, or was agreed or promiſed to be com- 
« mitted.” (8) 


(8) In general the Court will oblige the defendant to plead or to demur to even a 
defective inqictment for this offence. 2. Hawk. c. 25. f. 146. They are alſo very 
cautious in granting a cerliorari to remove it. 2. Hawk. c. 27. ſ. 28. And Lord 
Thurlow refuſed permiſſion to amend an anſwer, where an indiftment for perjury 
had only been threatened, even wherc the party, having no intereſt, could not be 
ſuppoſed to make the falſe oath intentionally, Brown's Caſes in Chancery, 419. For 
it is the province of the grand jury to judge of the intention. Vaux v. Lord Waltham. 
And what the grand jury may find the Court will never expunge. B. R. H. 203. 


+ Sea. 28. And the better to prevent great offenders The Court 
from eſcaping puniſhment by reaſon of the expence attend - me 
ing ſuch proſecutions, it is farther enacted by p. 3. * That 1 e hanger 
& it ſhall and may be lawful to and for any of his majeſty's ſecuted. 

« juſtices of aſſize, or /! privs, or general gaol delivery, 
or of any of the great ſeſſions of Wales, or of the coun- 
e ties palatine ; and they are hereby authoriſed (fitting the 
«© court, or within twenty-four hours after) to direct any 
_ «©. perſon examined as a witneſs upon any trial before him 

& or them, to be proſecuted for the ſaid offence of perjury, 
in caſe there ſhall appear to him or them a reaſonable 
ec cauſe for ſuch proſecution, and that it ſhall appear to 
© him or them proper ſo to do; and to aſſign the party 
« injured, or other perſon undertaking ſuch proſecution, 
« counſel, who ſhall, and are herebv required to do their 
% duty without any fee, gratuity, or reward for the ſame.” 
Such proſecution 1s alſo exempted from tax or duty and 
fees of court, and the clerk of the aſſize is ordered to give 
the proſecutor a certificate of the ſame, being directed, with 
the counſel's names, &c. 


H 3 Sea. 
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Actornies. 


(9) Or of for- 


ECTy Com- 


mon barratry. 


(to) Vide 2. 


. K. B. 34. 


OF PERJURY. Bk. I. 
+ Sect. 29. And it is further enacted by 12. Geo. 1. c. 29, 


1 4. That if any perſon who hath been, or ſhall be con- 


cc 
66 


cc 


* vitted of wilful and corrupt perjury, or ſubornation of 
perjury, (9) ſhall act or practiſe as an attorney or ſoli- 
citor, or agent in any ſuit or action, in any court of law, 
or equity, in England, the judge or judges of the court 
where ſuch ſuit or action is or ſhall be brought, ſhall, 

upon complaint or informatian thereof, examine the mat- 
ter in a ſummary way (10) in open c-urt, and if it thall 
appear to the ſatisfaction of ſuch Judge or judges, that the 
party hath offended contrary to this act, ſuch judge or Judges 
thall cauſe ſuch offender to be tranſported tor ſeven a. 
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Fleta 2. c. 22. 


Or Forgery there are two kinds: Firſt, By common law. Britt. 16, 


Secondly, By the ſtatute. 


Set. 1. FoRGERY by the common law ſeemeth to be 
an offence in faliely and fraudulently making or altering 
any matter of record; or any other authentics matter of 
a publick nature; as a pariſh regiſter, or any deed or will; 
punithable by fine and impriſonment, and fuch other cor- 
poral puniſhment as the Court in ditcretion thall think 


proper. 


For the better underſtanding whereof I ſhall endeavour to 


ſhew, | 


1. In what caſes the making or altering of a writing 
ſhall be ſaid to be ſo far falle and fraudulent, as to amount 


to forgery. 


2. That a man may be guilty of forgery in reſpe& 
of all the abovementioned writings, and no other, 


Se. 2. As to the firſt particular, it is faid to be poſ- 
ſible for a man knowingly to make a deed in his own name, 
and alſo to fign and ſeal it himfelf, which yet in judgment 
of law, may be no better than a downright forgery ; as if 
a man make a feoffment of certain lands to J. S. and after- 
wards make a decd of fcofftment of the ſame lands to J. D. 
of a date prior to that of the feoffment to J. S. in which 
caſe he is ſaid to be guilty of forgery, becauſe he knowingly 
falſifies the date, in order to defraud his own feoffee, by 
making a ſecond conveyance which at the time he had no 
power to make. Alto it is faid, that his crime would have 
been no lefs, if by his conveyance he had paſſed only an 
equitable intercit for good conſideration, and had after- 
wards by ſuch a ſubſequent antedared conveyance endea— 
voured to avoid it. Alio in many other caſes a writing may 
be ſaid to be forged where neither the hand nor ſeal of any 
one are forged ; as where one being directed to draw up a 
will for a ſick perſon, doth inſert tome legacies therein of 
his own head; or where one finding another's name at the 
bottom of a letter at a confiderable diſtance from the other 

114 writing, 


3. Inſt. 169. 
Pulton 46. 

27. H. 
Moor 655. 

7 59s 

Noy 101. 

3. Inſt. 170. 
Con.Dyer288, 


3. Inſt, 171. 
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writing, cauſes the letter to be cut off, and a general releaſe 
to be written above the name, and then takes off the ſeal, 
and fixes it under the releaſe; or where one inſerts into an 
— indictment the names of thoſe againſt whom in truth it was 
Fitzgib. 261. not found; or where one makes any fraudulent alteration 
12. Mod. 493, of the form of a true deed in a material part of it; as by 
496. making a leaſe of the manor of Dale appear to be a leaſe of 
Strange 69. the manor of Sale, by changing the letter D. into an S. ar 
Mice 5% by making a bond for five hundred pounds, expreſſed | 
Moor 619. y making a bond for nve hundred pounds, expreſffed Mm 
figures, ſeem to have been made for five thouſand, by add- 


ing a new 2 But Sir Edward Coke ſeems to ſay, 
0 


3. Inſt. 169. that a deed fo altered may more properly be called a falſe 
than a forged writing, becauſe it is not forged in the name 
of another, nor his ſeal nor hand eounterfeited. But I ſee 

| no good reaſon why ſuch an alteration of a deed ſhould 

i not as properly be called forgery, as the entire making of 
og Pon, new Lons in axcther's Ns: Be in both caſes not 2 
3. Modern 66. _ fraud and villainy are the very ſame, but alſo a man's 
and and ſeal are falſely made uſe of to teſtify his aſſent to 

an inſtrument, which after ſuch an alteration is no more 

his deed than a ftranger's. Alſo the notion of forgery doth 

Vide z. R. Ab. Not ſeem ſo much to conſiſt in the counterfeiting a man's 

e th hand and ſeal, which may often be done innocently, but 

11. Coke 27. in the endeavouring to give an appearance of truth to a mere 

deceit and falſity, and either to impaſe that upon the world 

as the ſolemn act of another, which he is no way privy to, 
or at leaſt to make a man's own act appear to have bo 
done at a time when it was not done, and by force of 


Foſter 116. ſuch a falſity to give it an operation, which in truth and 
juſtice it ought not to have, as appears by the foregoin 
caſes in this ſect ion, to moſt ot wluch & / Edward Coke lim- 
ſelf ſegms to agree. 

Pulton 46. Sect. 3. But it ſeemeth to be clear, that he who writes a 


11. II. 6. 4. deed in another's name, and ſeals it in his pretence, and by 
his command, is not guilty of forgery, becauic the law looks 
on this as the other's own ſealing. 


Seft. 4. Alfo it hath been adjudged, that he ſhall not 
be punithed for forgery who rafcth out the word /s out 


Nov 99. 3 a b ö 
. of a bond made to himſelf, and putteth in mares, becaule 
Salk. 375. here is no appearance of a fraudulent deſigu to cheat another, 


and the alteration is prejudicial to none but to him who 


{ . . . . . b i 
makes it, whoſe ſecurity for his money is whoily avoided 


by it; yet it is ſaid, that it would he forgery, if by the cir- 
cumſtances of the caſe it ſhould any way appear to have been 
done with an eye of gaining an advantage to the party him- 
ſelf, or of prejudicilig a third perſon. Alſo it is holden, 
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that ſuch an alteration, even without theſe circumſtances, 
is a miſdemeanor, though it be no forgery. 


Sec. 5. It hath been reſolved, that a man ſhall not be 
adjudged guilty of forgery for writing a will for another 
without any directions from him, who becomes non compos Moor 760. 
before it is brought to him; for it is not the bare writing an 
inſtrument in another's name without his privity, but the 
giving it a falſe appearance of having been executed by him, 
which makes a man guilty of forgery. - 


Sed. 6. It is ſaid, that regularly a man cannot commit Moor 760. 
an act of forgery by a bare nonfeaſance, as by omitting a Noy 104, 
legacy out of a will, which he is directed to draw for ano- 
ther. Yet it hath been holden by ſome, even in this very 
caſe, that if the omiſſion of a bequeſt to one cauſe a mate- 
rial alteration in the limitation of a bequeſt to another, as 
where the omiſſion of a deviſe of an eſtate for life to one 
man cauſeth a deviſe of the ſame lands to another to paſs a 
preſent eſtate, which otherwiſe would have paſſed a remain- 
der only, he who makes ſuch an omifhon is guilty of for- 
gery. in this caſe the firſt enquiry ſhould be, with what 
intention the omiſhon was made. | 


Seft. 7. It ſeemeth to be no way material, whether a 
forged inſtrument be made in ſuch a manner, that if it were 
in truth ſuch as it is counterfeited for, it would be of vali- 
dity, or not; and upon this ground it hath been adjudged, x. Sid. r4:. 
that the forgery of a protection in the name of A. B. as be- 
ing a member of parliament, who in truth at the time was 
not a member, is as much a crime as if he were. 


AND Now 1 am to ſhew, in the ſecond place, that a man 
may be guilty of forgery at common law in reſpe& of any 
of the abovementioned writings, and of no other. 


Se. 8. And F1RsT it is clear, that one may be guilty 1, R. Ab. 65,76. 
thereof by the common law, by counterfeiting a matter Cr 


of record, for fince the law gives the higheſt credit to 

a py 5 3+ Mod. 66. 
all records, it cannot but be of the utmoſt ill conſe- 8. Mod. 192. 
quence to the publick, to have them either forged or 12. Mod. 493. 


6. 
falſified. — 69. 


Se. 9. SECONDLY, Alſo there ſeemeth to be no doubt (4) 1. R. Abr. 
but that one may be guilty of this crime by the common Gs. 

law, by forging any other authentick matter of a publick C. Car. 326. 

nature, as a (a) privy ſeal, or a (b) hcence from the ba- CR ARG: 


rons of the Exchequer to compound a debt, or a (e) cer- , Bult. 137. 
f | tificate (c)1.Lev.138$; 


to Or D „ Bk. I. 


(a) 1. Sid. 142. tilicate of holy orders, or a (a) protection from a par- 
lament man. | 


(S) 1. R. Ab. 66. Sec. 10. THIRDLY, It is alſo unqueſtionable, that a 
Raymond 81. man may bc in like manner guilty of forgery at common 
Owner #7 law, by forging a (5) decd; and ſurely there cannot be any 
eee reaſon to doubt, but that one may be equally guilty by forg- 
(c) Moor 760. ing a (c) will, which cannot be thought to be of lets con- 
Noy 101. ſequence than a deed. But I do not find this point any 


nib e ® where directly holden, 


lony by 2. Geo. 2. c. 25. Ante p. 219. 


Sef. 11. As to other writings of an interior nature, it 


(Hu. Roll. 431. ſeems to have been generally laid down as a (d) rule, that 
: 2) 8 . 155. the counterfeiting of them is not properly forgery ; (c) and 
1. R. Abr. 66. ſome have gone ſo far as to hold, that the forging another's 
Winch. 40.909. hand, and thereby receiving rent due to him from his te- 
3. Leon. 231. nants, is not puniſhable at all; and therefore it cannot but 
C * be more fate to proceed againſt offences of this nature, as 
852. cheats than as forgeries : but ſurely it cannot be proved by 
z. Bulf, 265. any good authority, that ſuch baſe crimes are wholly dif- 
(-)C.F117.166, regarded by the common law, as not delerving a publick 
1 
1 


. Yelv. 146. proſecution ; for the opinion in the books above cited, that 


Bullt. 265, i a 
it] p. N. F. they are punifhable by no law, ſeems by no means to be 


<6. 09, 120, maintainable, fince many of them are moſt certainly pu- 
nithable by force of 33. Hen. 8. c. 1. which is ſet forth at 
large in the following chapter. Neither can it be a convin- 
cing argument, that they are not puniſhable at common law, 
(/) bccauſe they are e's 
cerning private matters are allo of a private nature, as much 
as other writings concerning ſuch matters; yet nd one will 
tay, that the making a falſe deed concerning a private mat- 
fer 15 not puniſhable at common law. Þut perhaps it may 
be reaſonable to make this diſtinction between the counter- 
teiting of ſuch writings, the forgery whereof hath been al- 
rcady ihewn to be properly punithable as forgery, and the 
counterfeiting of other writings of an inferior nature, that 
the jormer eis in itſelf criminal, whether any third perſon 
be actually injured thereby or not, but that the latter is no 
crime, unleſs ſome one receive a prejudice from it. (1) 

(1) Vide Barnard, K. B. 15. Ed. Raym. 1461. 2. Bac. Abr. «68. where 
theſe opinions were very fully confidercd 1a the cate of the King v. John Ward, of 
Hackney; and in which it was determined, that to forge a releate or acquittance for 
the delivery of goods, although not under fecal, was forgery at common law. Vide alſo 
Lord Raym. 7:7. 5. Mod. 137. Raym. 81. and Strange 747. 


Sec. 12. Thus far of FORGERY by common law. 


N 
3 
A 11G 


a private nature, fince deeds con- 


U 
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And now I am to conſider FORGERY by the flatute, which of forgery by 
depends upon 5. Eliz. c. 14. by which it is enacted, „ That 5. Eliz. c. 14. 
if any perſon or perſons upon his or their own head and 
imagination, or by falſe conſpiracy and fraud with others, 

„ ſhall wittingly, ſubtilly, and falſcly forge or make, or 
„ ſubtilly, cauſe, or wittingly aſſent to be forged or made, 
« any falſe deed, charter, or writing ſealed, court roll, or 


& the will of any perſon or perſons in writing, to the in- 


« tent that the ſtate or frechold of inheritance of any 

« perſon or perſons of, in, or to any lands, tenements, 

« or hereditaments, freehold or copyhold, or the right, 

« title, or intereſt, of any perſon or perſons, of, in, or See Pulton 45, 
to the ſame, or any of them, ſhall, or may be moleſted, 4%: 
troubled, defeated, recovered or charged; or ſhall pro- 

« nounce, publith, or thew forth in evidence any ſuch 

« falſe and forged deed, charter, writing, court-roll, or 

will, as true, knowing the ſame as falſe and forged, as is 

% aforeſaid, to the intent above remembered (except being 


* 
* 


* 
cy 


an attorney, lawyer, or counſellor, he ſhall for his client 


Lay 
Lay 


plead, ſhew forth, or give in evidence ſuch falſe and 
« forged deed, &c. to the forging whereot he was not party 
« nor privy), and ſhall be thereof convicted either upon 
action or actions of forgery or falſe deeds, to be founded 
upon the ſaid ſtatute, at the ſuit of the party grieved, or 


- 
La 


: © otherwiſe according to the order and due courſe of the par. ;.. 


„laws of this realm, &c. ſhall pay unto the party grieved 

* his double coſts and damages to be found or aſſeſſed in Rex v. Mar- 
« that court where ſuch conviction ſhall be, and alſo ſhall riot, 2. Show. 
be ſet upon the pillory in ſome open market-town, or © 

other open place, and there have both his cars cut off, 

and allo his noſtrils flit and cut, and ſeared with a hot 

iron, &c. and ſhall forfeit to the king the. whole iſſues 

« and profits of his lands and tenements, and ſuffer per- 

e petual impriſonment, &c.” | 


Se. 13. And, by F. Eliz. c. 14. ſ. 3. it is further 
enacted, “ That if any perſon or perſons, upon his or their 


„ own head or imagination, or by falſe conſpiration or 


* fraud had with any other, ſhall wittingly, ſubtilly, and 
« falſely forge or make, or wittingly, ſubtilly, and falſely 
© caule or aſſent to be made and forged, any falſe charter, 
*« deed, or writing, to the intent that any perſon or perſons 
« ſhall, or may have, or claim any eſtate or intereſt for a 
« term of years, of, in, or to any manors, lands, tene- 
* ments, or hereditaments, not being copyhold, or any 
te annuity in fee ſimple, fee tail, or for term of life, lives, 
or years, or ſhall, as is aforeſaid, forge, make, or cauſe, . 
* or aſſent to be made or forged, any obligation, or bill 
* obligatory, or any acquittance, relzaſe, or other dif- 
; | charge 


'F 
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«* charge of any debt, account, action, ſuit, demand, or 
* other thing perſonal; or ſhall pronounce, publiſh, or 
give in evidence (except as before excepted), any ſuch 
« falſe or forged charter, deed, writing, obligation, bill 
% obligatory, acquittance, releaſe, or diſcharge, as true, 
% knowing the ſame to be falſe and forged, and ſhall be 


thereof convicted by any of the ways and means aforeſaid, 


« he ſhall pay unto the party grieved his double coſts and 


«© damages, to be found and aſſeſſed in ſuch court, where 


Lutw, 190. 


A ſecond of. 
fence felony 
without cler- 


Zy · 


© the ſaid conviction ſhall be had, and ſhall be alſo ſet 


„ upon the pillory in ſome open market town, or other 


“% open place, and there have one of his cars cut off, and 


„ aifo ihall ſuffer impriſonment for one year, &c.” 


Seft. 14. By F. Eliz. c. 14. ſ. 7. and 8. it is further 
enacted, That if any perſon or perſons being convict- 
« ed or condemned of any of the offences aforeſaid, by 
« any of the ways and means above limited, ſhall after any 
« ſuch his or their conviction or condemnation, eftſoons 
„ commit or perpetrate any of the ſaid offences in form 


* aforeſaid, that then every ſuch ſecond offence ſhall be 


„ adjudged felony without benefit of clergy, ſaving to all 


« perſons other than the ſaid offenders, and ſuch as claim 


„ to their uſes, all ſuch rights, &c. which they ſhall have 
„to any the hereditaments of any ſuch perſon, ſo as is 


s aforeſaid convicted or attainted, at any time before, &c. 


« ſaving alſo the dower of ſuch offender's wife, and the 
right of his heirs.” | 


Seer. 15. By 5. Eliz. c. 14. ſ. 10. All juſtices of yer 
& and ter miner, and juſtices of aſſize, ſhall have power to 
“ inquire of, hear, and determine the offences aforeſaid.” 


Sect. 16. But by 5. Eliz. c. 14. ſ. 9. 12. and 16. it is pro- 
vided, „This act, or any thing therein contained, ſhall not 
« extend to any ordinary or his commiſllary, &c. for putting 
% their ſeal of office to any will to be exhibited unto them, 
„not knowing the ſame to be falſe or forged, or for writing 
„of the ſaid will or probate of the ſame, nor to any proc- 
„tor, &c. of any ecccleſiaſtical court, for the writing, ſet- 
„ting forth, or pleading of any proxy made according to 
« the eccleſiaſtical law, &c. for the appearance of any per- 
„ fon being cited to appear in ſuch court; nor to any 
« archdeacon, or official, for putting their authentick ſeal 
* to the ſaid proxy or proxies, nor to any eccleſiaſtical 
« judge for admitting the ſame; nor to any perſon who 
„ ſhall plead or ſhew forth any deed or writing exemplified 
under the great ſeal of England, or under the feat of any 


« other authentick court of this realm ; nor to any perſon 


„lo 


in 


J 
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« who ſhall cauſe any ſeal of any court to be ſet to any 
% ſuch deed, charter, or writing enrolled, not knowing the 
« ſame to be falſe or forged.” 


In the conſtruction of this ſtatute the following points 
have been holden : 


$:7. 17. FirsT, That a falſe cuſtomary of a copyhold 
manor, made in parchment under the ſeals of ſeveral te- 
nants of the manor, and containing in it divers falſe 
cuſtoms, apparently tending to the ditheriſon of the lord, 
and falſely pretending by its title to be ſet forth by the 
conſent of all the tenants, and allowance of the lord, is 
within the firſt branch of forgery mentioned in the ſtatute, 
as being a ſealed writing made to the intent to moleſt the 
inheritance of the lord. | | 


Sect. 18. SECONDLY, That the forgery of a leaſe for 
years, or of a grant of a rent-charge for years, in the name 
of one who is ſeiſed of a freehold or inheritance, 1s alſo 
within the ſaid firſt branch of the ſtatute, becauſe the ſaid 
branch is penned in general words extending to any mo- 
leſtation whatſoever of ſuch eſtate, without mentioning 
any eſtate or intereſt, in the claim whereof ſuch moleſta- 
tion ſhall conſiſt; and from this ground it follows, that 
thoſe words in the ſecond branch of forgery mentioned in 
the ſtatute, to the intent that any perſon ſhall claim any 
« eſtate or intereſt for term of years, &c.” are meant only 
of ſuch forgeries which relate to ſuch an eſtate or intereſt 77: 
e/Je before. 


Sec. 19. THIRDLY, That the forgery of a will in writ- 
ing of one poſſeſſed of ſuch an eſtate, mentioning a bequeſt 
thereof, is within the ſaid ſecond branch of the ſtatute, as 


being a falſe writing, made to the intent that ſome per- 


ſon may claim an eſtate for years, notwithſtanding the 
ſaid branch makes no expreſs mention of a will, as the 
firſt doth. | 


$28. 20. FouRTHLY, That the forgery of a leaſe of lands 
in Ireland is not within either of the branches of the ſtatute. 


Sc. 21, FiFTHLY, That the forgery of a deed con- 
taining a gift of mere perſonal chattels, is alſo no way 
within the ſtatute, the words whereof to this purpoſe are, 
« If any perſon ſhall forge any obligation or bill obiiga- 
“ tory, or any acquittance, releaſe, or other diſcharge of 
any debt, account, action, ſuit, demand, or other thing 
„ perſonal.” | 

; LF, 
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1. Hale 682. 


Dyer 322. 
3. Leon. 108 


3. Inſt. 17. 
Noy 42 


Dyer 20599 


3. Leon. 270. 


3. Leon. 170 
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Sef. 22. SIXTHLY, That the forgery of a ſlatute-mer- 
chant or of a recognizance in the nature of a ſtatute ſtaple, 
by acknowledging them in the name of another, are within 
tlie ſtatute, as being obligations, becauſe they muſt have 
. the ſeal of the party, by the exprels words of the ſtatutes, 
which appoint in what manner ſuch ſtatute or recognizance 
ſhall be taken: but that the forgery of the ſtatute- ſtaple 
is no way within the ſtatute, becauſe it needeth not the 
ſcal of the party, but only the ſeal of the ſtaple provided 
tor 1t. 


Seer. 23. SEVENTHLY, That he who is truly Ld 
by another that a deed is forged, is in danger of the ſtatute 
it he afterwards publiſh the ſame to be true, notwithſtand- 
ing the words of the ſtatute be, “ If any one ſhall publiſh, 
c. ſuch falſe and forged deed, &c. knowing the ſame to 
be falſe or forged.” 


$:2. 24. EIGHTH, v, That the double damages to be 
awarded to the party grieved by a forged feleaſe of an 
obligation, &c. ſhall be governed by the penalty, and not 
by the true debt appcaring in the condition. 


Sect. 25. NINTELY, That one who hath been con- 
victed of publiſhing a forged deed, may become guilty of 
felony by forging another deed afterwards, as weil as by 
publiſhing any ſuch deed, notwithſtanding the ſecond of. 
tence be not of the very fame nature with the firſt ; for the 
words of the ſtatute are, „If any perſon being convicted or 
« condemned of any of the offences aforeſaid, &c. ſhall after 
& any fuch conviction or Condemnation, eftſoons commit 
« any of the {aid offences.” 


Sect. 26. TExTHLY, That notwithſtanding it 'T ne- 
ceſſary in every profecution upon the ſtatute ſtrictly to pur- 
ſue the very words of it (for which cauſe it hath been re- 
ſolved, that an indictment ſetting forth the forgery of a 
„Writing indented, without adding that it was ſcaled, is ſuf- 
” ficient), yet there is no neceſſity that the tranſlation of ſuch 


Other caſes of words be made in proper clailical Latin, lo that it be in- 


Farrctlty 150. 


i. Ven. 23,24. 
Salk. 342.375. 


telligible; and upon this ground it hath been adjudged, 
that an indictment ſetting forth that the defendant /zper 
caput ſuum proprium did forge, &c. meaning thereby to ex- 
preſs that he did it of his ow: head, is ſufficient. 


Sect. 27. ELEVENTHLVY, That upon an indictment of 
treſpaſs, forgery, and publication of a decd, a ve: did finding 
the detendant guilty de tra/gr Mor e et forceria hrædictis pr 25 
ider aus in indiftamento ſupponitur „is ſufficient, becauſe 1 
words 


S 3 2 „ 


* 


vs. * 1 
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words de tranſgreſſione predie include the whole. Alto per- 
haps ſuch a verdi&t may be ſufficient for another reaſon, 
becauſe the offence is equally within the ſtatute, and the 
puniſhment the very fame, whether the party be guilty 
both of the forgery and publication, or of one of them 
only. | 


For other determinations upon this ſtatute, vide 2. Bac. Abr. «71, Keb. 707. 748, 
$03. Barnard. K. B. 168. 441. 461. and the caſe of the King v. Crooke, Strange 


901. Beſides this general act, a multitude of others, ſince the Revolution, when paper 


credit was firſt eſtabliſhed, have, in a variety of inſtances, inflicted capital puniſhment 
on the crime of forgery : for which vide volume the firſt, chapter fifty-eiglit. 


* 
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CHAPTER THE SEVENTY-FIRST. 


= CHEAT 


SOHEATS puniſhable by public proſecution; are of twp 
Kine: & ; 
inds: | 


1. By the common law. 


2. By ſtatute. 


Sec. 1. And firſt it ſeemeth, that thoſe which are pu- (aha. Roll. 10%. 
nihavle at common law, may, in general, be deſcribed to be C. Jac. 497. 
gdeccitful practices, in defrauding or endeavouring to defraud 2+ K. Abr. 78. 
another of his known right by means of ſome artful device, an 
contrary to the plain rules of common honeſty (1); as by Farreſſey 40. 
playing with falſe dice (a); or by (5) cauſing an illiterate But ſee the 16. 
perſon to execute a deed to his prejudice, by reading it over Car. 2. c. 7. 
to him 1n words different from thoſe in which it was writ- anc 9: 85 
ten; or by (c] perſuading a woman to execute writings to (HB 
another, as her truſtee upon an intended marriage, which (c) 1. Sid. 431. 
in truth contained no ſuch thing, but only a warrant of at- (4) Noy 103. 
torney to confeſs a judgment, &c.; or by (d) ſupprefling a 32, 9 * 
will; or by (e) levying a tine in another's name, or (% ſu- C. Eli 7 
ing out an execution upon a judgment for him, or acknow- 2. Modern 45. 
ledging an action in his name, without his privity, arid 2. Jones 64. 
againſt his will; in which cafes, by ſome good (g) opi- (7) Noy 99. 
nions, the record may be vacated. s | E 


cited, but 2. R. Abr. 863. C. and 12. Co. 223. are contrary. 


(1) Changing corn by a miller, and returning bad corn inſtead of it, is puniſhable 
by indictment; for being in the way of trade it is deemed an offence againſt the pub- 
lick, 1. Seſſ. Ca. 217. So alſo to run a foot race fraudulently, and by a previous un- 
derftanding with the ſeeming competitor to win money, 6. Mod. 42. So allo if an 
indented 2pprentice enters bimfelf as a ſoldicr, and receives the bounty, and is diſ- 
charged on his maſter's demaading him, he may be mdicted. The King v. Jones, 
Caſcs in Cro. Law, 161. \ : 


Seck. 2. It (Y) ſeemeth to be the better opinion, that (). Mod. 195. 
the deceitful receiving of money from one man to another's 5 8 
ule, upon a falſe pretence of having a meſſage and order to . . 
that purpoſe, is not puniſhable by a criminal proſecution, Scff. Caf. 201. 
becauſe it is accompanied with no manner of artful con- 
trivance, but wholly depends on @ bare naked lie; and it is 
ſaid to be needleſs to provide ſevere laws for ſuch miſchiefs, 
againtt which common prudence and caution may be a ſut- 
ficient ſecurity, 


Vor, II. 1 There- 
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Vide Wheat- 
ley's cale,Bur. 
2125. 


Black. 273. 


Rex, Bower, 
Cowp. 323. 


ge the antto» 


Yitics cited in 
. ard 
the acts recit- 
ed intra. ſect. 
8. and 9. 


1. Hale 306. 
v. Zeſſ. Caſ. 27. 
Strange 866. 
Bar. K. B. 298. 


331. 
Salkeld 379. 
6.Modernios. 
111. 301. 311. 


LO St. Tr, 67. 


Or entf . k. f. 


+ Therefore it hath been decided, that an indictment will 
not lie at common law againſt a perſon for ſelling beer ſhort 
of the due and juſt meaſure, as ſixteen gallons inſtead ot 
eighteen gallons, for this is only an inconvenience and in- 
jury to a private perſon, ariſing from that private perſon's 


own negligence and careleſsneſs in not meaſuring the liquor 


upon receiving it, to ſee whether it held out the juſt mea- 
fare or not; but if a tradeſman uſes falſe weights and 
meaſures in the general courſe of his dealing, or ſell by 
them to any particular cuſtomer, it is an mdictable ol ence, 
for this is a deception that common care and prud-!'ce is not 


ſufficient to guard againſt, And upon this diſtinction it has 


been decided, that a pawn- broker who procures a gold watch 


chain of gold no way agrecing with the ſtandard, but being 


according to the rate of twelve carats and two grains in 
the pound troy weight worſe than the ſtandard, and know- 
ingly, expoſes, and ſells the ſame as and for a thing wholly 
made of gold, and agreeing with the ſaid ſtandard, is not 
indiQable ; for being neither a ſale either by falſe weights 
or falſe meaſure, it is not a public offence, but a mere pri- 
vate impoſition, againſt which a man's own common pru— 
Gence ought to be a ſufficient guard. | 


Sect. 3. Some of the abovementioned offences are pu- 
niſhable not only with ine and impriſonment, but alſo with 
farther infanzous punifhment (as cheating with falſe dice, 
eſpecially if the offender be a common gameiter) ; others 
are puniſhable with fine and impriſonment only, by the 
diſcretion of the Judges, which is regulated by the cir- 
cumſtances of each particular caſc; and fome of them are 
made felonies by 21. Jac. c. 26, as appeareth from chapter 
forty- five. 


+ II. OrrEN CES of this kind by ftatute are thoſe which 


ate effected by means of a falſe privy tote, or by means of 


a 7alſe pretence, 


+ As to the firſt particular, g. cheating attother by means 
of a falſe privy token. 


— 


* 


Seit. 4. This depends on the 33. Hen. 8. c. 1. which 
recites, that many light and cvil-difpoſed perſons, not mind- 
ing to get their living by truth, but compaſſing and de— 
viſing daily how they may unlawfully obtain and get into 
their hands and poſſeſſion goods, chattels, and jewels of 
other perſons, for the maintenance of their unthrifty living, 
and alſo knowing that if they came to any of the ſame 


goods, chattels, and jewels by /ea!th, that then they, being 


thereof lawfully convicted accorditig to the Jaws of this 
realm, fhall die therefore, have now of late falfcly and de- 
ceitfully 


as _— 3 rr a Jt... 4s . ah. 
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ceitfully contrived, deviſed, and imagined privy tilent and 
counterfeit letters in other men's names, unto divers perſons 
their ſpecial friends and acquaintances, for the obtaining of 
money, goods, cliattels, aid jewels of the ſame perſons, 
their friends and acquaititances, by colour whereof the ſaid 
light and ole perſons have deceitfully and unlaw- 
fully obtained and gotten great ſubſtance of money, goods, 
chattels, and jewels into their hands and poſſeſſion, con- 
trary to right and conſcience: for the reformation whereof 
IT Is ENACTED, That if any perſon or perſons ſhall 
« falſely and deceitfully obtain, or get into his or their 
« hands or poſſeſſion, any money, goods, chattels, jewels, 
« or other things of any other perion or perſons, by co- 
© Jour and means of any privy falſe token, ot counter feit 
« /etter made in another man's flame, to a ſpecial friend or 
« acquaintance, for the obtaining of money, &c. from ſuch 


« perfon, and ſhall be thereof convicted, by witneſs taken 


* 


before the lord chancellor, or before tlie juſtices of aſſize, 
or before the juſtices of peace of any county, city, bo- 
rough, town, or franchite, in theit general ſeſſions, or 
« by action in any of the king's courts of record, every 
„ ſuch offender ſhall ſuffer ſuch puniſhment by impriſon- 
ment, ſetting upon THE PILLORY, of otherwiſe by any 
« corporal pairs, except pains of death, as ſhall be ap- 
pointed by thoſe before whom he ſhall be ſo convict.“ 


®... 
* 


tts 


+ Sea. 5. And by 33. Hen. 8. c. t. f. 2. it is further 


enacted, That as well the ;u/tices of aſſixe for the time being, 
as alſo two juſtices of peace in every county, whereof the 
te one to be of the quorum, may call and convene by pro- 
« ceſs, or otherwiſe to the ſaid aſſizes, or general ſeſlipns, 


any perſon being ſuſpected of any of the offences afore- 


oy 


« faid, arid commit or bail him till the next aſſizes or ge- 
© neral ſeſſions, there to be examined and further ordered 
« by their diſcretions.“ 


+ By 33. Hen. 8. c. 1. ſ. 3. it is alſo further enacted, 
++ That juſtices of the peace in every city, borough, town, 
and franchiſe within this realm, ſhall have the like juriſ- 
*© diction, power, and authority at their general /effions, and 
«* otherwiſe, to do and execute all and every thing in all 
* points, as other juſtices of the aſſizes in their circuits, or 


« juſtices of the peace in the counties by virtue of this act, 


% ſaving to the party grieved by ſuch deceit, ſuch remedy, 
* by way of action or otherwiſe, of and for the ſame mo- 
„ ney, goods, chattels, jewels, or other thing ſo obtained, 
* as he might have had if this act had never been made.“ 


1 2 Seft. 


Dalton 32. 


C. Car. 864. 


* 


Vide annota- 
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272. 


Ney v. Maſon, 
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Sec. be Sir Edward Cote is of opinion, that the of- 
fender cannot be fined in a proſecution upon this ſtatute, 
becauſe it is expreſsly ordained, that fome corporal puniſh- 
ment ſhall be inflicted, and no other is mentioned; how— 
ever, there is a precedent in Crete's Reports, by which it 
appears, that one convicted on ſuch a proſecution hath been 
adjudged not only to ſtand on the pillory, but allo to 
pay a fine of tive hundred pounds, and to be bound with 
good ſureties to his good behaviour. 


+ As to the ſecond particular, vs. cheating another by 
means of a falte pretence. 


+ Sed. 7. This depends on the ſtatute 30. Geo. 2. c. 24. 
where 1T 1s RECITED, that divers ill-diſpoſed pertons, to 
iupport their profligate way of life, have, by various fubtle 
ftratagems and devices, fraudulently obtained divers ſums 
of money, goods, wares and merchandizes, to the great in- 
jury of indultrious families, and to the manitold prejudice 
of trade and credit, AND ENACTED, ** That all perfons 
„Who knowingly and defignedly, by falfe pretence or pre- 
c terices, ſhall obtain from any perſon or perſons, money, 
goods, wates, or merchandizes, with intent to cheat and 
« defrand any perſon or perſons of the ſame, ſhall on con- 
« viction be put in the pillory, or publickly whipped, or 
„ fincd and impriſoned, or tranſported not excecding the 
„ ſpace of ſeven years, as the Court ſhall in diſcretion 
think vt.” 


+ Se. 8. It hath been determined, that theſe two ſtatutes 
of 33. Hen. 8. c. 1. and 30. Geo. 2. c. 24. are made in pari 


2. Term Rep. materid; that the latter only enlarges the deſcription of the 


586. 


1. Burr. 355. 


offence given in the former; and that whatever has been de- 
termined in the conſtruction of one of them, is a ſound 
rule of conſtruction as to the other. And the following de- 
terminations lave been made: h 


+ Seft, 9. FinsT, That to bringzn offender within the 
ſtatute 33. Hen. 8. c. 1. there muſt be a Yalſe token uſed; 
and therefore where one man went to the houſe of another; 


Rex. Munoz, and pretended that ſuch a perſon had ſent him to 1cecive 


2. Stra. 1127. 


twenty pounds, and received it, whereas fuch perſon did 
not ſend him, it was held no offence within the ſtatute. 


+ Sed. 10. SECONDLY, That the ſtatute 30. Geo. 2. 
c. 24. extends to every caſe where a party has obtained 
money by falſely repreſenting himſelf to be in a ſituation in 
which he was not, or any occurrence that had not hap- 
dened to which perſons of ordinary caution might give - 

iT z. 
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dit; and therefore, where I. falſely pretended to B. that ons 
C. had made a het of tive hundred guinens on each fide with 
a colonel in the army then at Bath, that D. would next 
day run a foot race, and under colour of letting B. go 
ſhares in a bet made on the ſaid race, obtained, by ſuch falſe 
pretence, twenty guineas from B. it was held within the fta- 
tute; for this ſtatute hath introduced another offence de- 
ſcribing it in terms extremely general. 


+ Se. 11. THIRDLY, That the falſe token muſt be uſed; Rex 2. Bran, 
and therefore, if a perſon endeavour, by a cornterfeit letter, 1 Cale 
to defraud another of goods, and is apprehended on ſuſpi- 
cion of ſuch fraud before he has got the goods into his poſ- 
ſeſſion, he is not within the ſtatute. 


| os 


+ $:2. 12. ForrTHLY, That it is not ſufficient to aver Rex, Munoz, 
in an indictment on 33. Hen. 8. c. 1. that the offence was 1. Sefl. Calc., 
effected by a falſe token, or on 30. Geo. 2. c. 24. by a falſe **** | 

retence, but that it mutt ſhew what the falſe token in the Rex v.Maſon, 
firſt caſe, and the falſe pretence in the ſecond, was. 3 Rep. 

+ Sec. 13. FIFTHLY, That where the pretence is con- Rex. Voung, 
veyed by words ſpoken by one defendant in the preſence of 3. Term Rep. 
others who are acting in concert together, they may be all 95: 
indicted jointly. 


+ Sect. 14. SIXTHLY, That it is no objection in arreſt Rex v. Young, 
of judgment, that the ipdictment contains ſeveral charges 1 Rep. 
of the fame nature in the different caurts. 8 


+ Sect. 15. SEV ENTHLY, That a certiorariwill not lie on Rex v. Smith, 
the ſtatute 30. Geo. 2. c. 24. to remove an indictment from Coup. 24. 


the ſeſſions. 


+ Se. 16. By 16. Car. 2. c. 7. © If any perſon ſhall by 2. Abr. Eg. 

any fraud, unlawful device or other ill practice in playing Cal. 184. 

& at cards, dice, tables, tennis, bowls, 1ſkittles, ſhovel- S1derfin 344+ 
board; or by cock-ſighting, borfe-racing, dog-matches, La kT 
foot-races, or other paſtimcs, or games, or by bearing a 2. Levin, 44. 
„ ſhare in the ſtakes, or hy betting on the fide of ſuch as 4.Com.Dig.70. 
„ ſhall play, act, ride, or run as aforeſaid, win any ſu r 

other valuable thing, he ſhall forfeit treble the value in 


© the manner the act directs,” 


- 
* 


Vide Strange 


+ Seck. 17. By. Ann. c. 14. If any perſon ſhall by any 2066. 


fraud or ſhift, cozenage, circumvention, deceit, or un- King w 

« ]awful device, or ill practice whatſoever, in playing at up, where it 

| was determin- 

ed that the Court cannot ſet a fine upon the offender on a conviction upon this act; 

that the only judgment they can give is, bat he is ronvidted, &c. 
12 | « cards, 
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«« ecards, dice, tables, tennis, bowls, or any the games afore- 
* ſaid, or bearing a ſhare in the ſtakes, or betting on the 
*« fides of ſuch as do play, win any ſum of money, or other 
c valuable thing, on conviction by information or indict- 
« ment, he ſhall forfeit to ſuch as ſhall ſue for the ſame, 
c five times the value, be deemed infamous, and ſuſter 
corporal puniſhment as in caſgs of perjury,” 5 


7 


9 


CHAPTER THE SEVENTY-SECOND. 


Or CONSPIRACY. 


FOR the better underſtanding the nature of Conſpiracy, 
I mall conſider, | | 


1. Who may be ſaid to be guilty of Conſpiracy. 
2. In what manner ſuch offenders are to be puniſhed. 


As to THE FIRST POINT, </z. Who may be ſaid to be 
guilty of CONSPIRACY. 


119 


Sect. 1. There can be na better rule than the ſtatute of 2. Inſt. 562. 
33. or rather 21. Edw. 1. tlie intent whereof was to make a Reg. 134. a. 


final definition of consPIRATORs, to which purpoſe it de- Gib. 3 


clareth, & that conſpirators be they that do confeder or bind Sçe 2. Vol. of 


„ themlelves. by oath, covenant, or other alliance, that Reeves“ Hitt, 
& every of them ſhall aid and bear the other falſly and ma- of Englith 


66 liciouſly to indict, or cauſe to indict, or falſly to move 
and maintain pleas ; and alſo ſuch as cauſe children within 
gage to appeal men of felony, whereby they are impriſoned 
and fore grieved ; and ſuch as retain men in the country 
« with liveries or fees for ta maintain their malicious en- 
„ terprizes ; and this extendeth as well to the takers as ta 
« the givers ; and to ſtewards and bailiffs of great lords, who 
hy their ſeigniory, office, or power, undertake to bear 
or maintain quarrels, pleas, or debates that concern other 
parties than ſuch as touch the eſtate of their lords or 
*« themſelves.” | 


Law, 239. 


Sefr. 2. From this definition of conſpirators it ſeems, Id. Ray. 7169. 
clearly to follow, that not only thoſe who actually cauſe an 3. Mod. 32 1. 
innocent man to be indicted, and alſo to be tried upon the Burr. 930-994. 
indictment whereupon he is lawfully acquitted, are pro- . Com. 570. 


perly conſpirators, but that thoſe alſo are guilty of this of- 
fence, who barely conſpire to indict a man falſly and ma- 
liciouſly, whether they do any act in proſecution of ſuch 
conſpiracy or not ; for the words of the ſtatute ſeem ex- 
preſly to include all ſuch confederacies under the notion of 
conſpiracy, whether there be any proſecution thereof or not. 
And if ſuch a confederacy be within the letter of the ſtatute, 
there ſeems to be no manner of reaſon to ſay, that they are 
not alſo within the meaning of it, ſince it is a high con- 
tempt of the law, barely to engage in ſuch an aſſociation to 
abuſe it, to ſerve the purpoſes of oppreſſion and injuſtice. 
Neither can it be a ſevere conſtruction which will bring a 

| 14 erimo 
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crime ſo evidently contrary to the firit principles of common 
| honeſty, within the meaning of a law, the words whereof 
do plainly ſeem to extend to it. 


And therefore I cannot but queſtion the accuracy of that 

deſcription of conſpiracy which is given in the Third Inflitut? 

(a) Ing, (2), whereby the lawful acquittal of the party grieyed is re- 

3. Inft, % ö : e MN 

174. quired to make the' offenders guilty of this crime. It is true 
Ld. Ray. 373. indeed, that a bare conſpiracy to indict a man will not 
20. Mod. 219. maintain @ wrz of confpiracy at the ſuit of the party grieved, 
at s becauſe it dath not da him anx actual damage. Allo it muſt 

81.1 be confeſſed, that it 18 often laid down as a general rule, and 
8. P. C. 173, taken for granted, that no ſuch conſpiracy is a good foun- 
174, 175. dation for ſuch a writ, unle{s the plaintiff be lawfully ac- 
* 3 by. quitted. And it is certain, that there is no formed writ of 
1. R. Abr. conſpiracy in THE REGISTER for a malicious indictment or 
110, 111114. appeal, but what ſuppoſes ſuch indictment or appeal to have 
1 56, 57. been actually brought, and the party to have been legally 
egiſter 134. diſcharged. From whence it follows, that no one can have 
„ the benefit of any ſuch writ in THE REGISTER, who, upon 
6. Mod. 261. 2 falſe accuſation, 1s put to the trouble and vexation of be- 
Bull. N. P. 13. ing apprehended, examined, or committed, &c. without 

— "now bag being ever indicted or appealed, | 9 8 N 
33. I. 6. 1. See S. P. C. 174. Vide 2. Inſt. 407. $52. 1. Ventris 47. 


However it is certain, that an acquittal by verdi& is not 
always neceſſary to maintain ſuch a writ; for it appears by 
THE REGISTER itſelf, that where one brought ſuch a writ in 
the uſual form, having in it the words guor/ſyue acquietatrs 
futiſfſet, &c. againit one who had been non-ſuited in a mali- 
cious appeal of felony brought againſt him, his writ was 
abated, becauſe ſuch a nonſuit would not make good the 
words guoufſgue acquictatus fuiffot, and yet he afterwards 
brought a new writ, wherein he uſed the words quietus re- 
t, inſtead of acquirtatizs Fuilfet, and recovered. And why 
may not a new writ as well be formed in any other caſe 
which is as much within the miſchief of the ſtatute as this? 
Or what colour can there be to ſay, that the malicious put- 
ting of a man to the unreaſonable charge, ſcandal, and trou- 
ble of a criminal profeention, which is ſo palpably ground- 
jeſs as not to have probability enough to induce a grand 
jury to find an indictment, ſhould not be as good a foun- 

dation of complaint, and a grievance as much within the 
meaning of the ſtatute, às the putting one to the charge and 
vexation of a groundleſs action, either in a temporal or ſpi- 
Regist. 134. ritual court, for which it appears by THE (6b) REGISTER 
I. N. B. 116. that @ writ of conſpiracy doth lie, without making uſe either 


Finch 306. | | . vey 5 by 3 
5 = 8 BY of the words acguretatus fuiſſet, or quietus receſſit? Neither can 


3. Kcb. 254. it be ſaid, that the opinion 1 contend for is wholly — 
= ; ; R 1 Fe b 4 : b _—_ 4 porte | 
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ported by authority, as appears from tlie Poulterer's Caſe in 
(a) Coke's Ninth Report. (a) 9. Co. 56. 


However fince it is certain, that an (b) am on the caſe (%) 1. Jon. 93, 
in the nature of ſuch writ doth lie for a falſe and malicious 94-—See 3. 
proſecution, for any crime, whether capital or not capital, gl. (97% 
though it do not proceed to an actual indictment, or appeal, 5 
and that the {ame damages may be recovered in ſuch an ac- 1. Leon. 107. 
tion as in @ writ of conſpiracy, it hath been thought needleſs C. Eliz. 70. 
to inquire, whether ſuch writ may be maintained for ſuch Pain ; 

a proſecution or not. | | C. 3 

357. 490. Latch 79. C. Car. 15. 2. Roll. 256. 237. 2. Bulſt. 270, 271. 1. Roll. 

109. 1. R. Abr. 112.2i3- Ray 135. 180. Con. 1. Bulſt. 185. Yelv. 116. Hutt, 
9. C. Eliz. 563. 9. Co. 57. 563. 5. Mod. 394. 405. 1. Salk. 13. Danv. 208. 
trange 691. 1. Ray. 374. Bull. N. P. 14. Holt 4. 150. i 


But howſoever the law may ſtand in relation to writs of 
conſpiracy, there ſeems to be no manner of reaſon, that the 
ſtated form of ſuch writs ſhould any way reſtrain a proceed- 
ing by way of indiciment or information againſt perſons which 
are apparently within both the letter and meaning of the 
{tatute (1). | 


(1) In an action for a malicious proſecution, it is incumbent on the plaintiff ro ſhew 
that the original ſuir, whereſoever inſtituted, is at an end; for otherwiſe he might 
recover in the action, and afterwards be convicted upon the original ſuit, Douglas 
215. 2, Term Rev. 225. ; for this purpoſe he mult produce and ”_ a copy of the 
acquirtal on record, the ſubſtance of the evidence, the charges of acquitral, and the 
circumſtances which ſhew the proſecution was malicious and without probable cauſe, 
Bull. Niſi Prius, 13, 14. But if the proſecution was for a miſdemeanor, a copy of the 
record is not neceſſary 'to be granted by the Court to found the action, Morriſon v, 


Kelly, x. Bl. Rep. 383. 


It ſeems certain, that a man may not only be con- 
demned to THE PILLORY, but alſo be branded, for a falſe 
and malicious accuſation ; but ſince it doth not appear to 
have been ſolemnly reſolved, that ſuch an offender 1s in- 
dictable upon the ſtatute, it ſeems to be more ſafe and ad- 
viſeable to ground an indictment of this kind upon the com- 
mon law than upon the ſtatute, ſince there can be no doubt 
but that all confederacies whatſoever, wrongfully to preju- 
dice a third perſon, are highly criminal at common law; as 
where divers perſons confederate (c) together by indirect (c) 1. Lev. 62. 
means to impoveriſh a third perſon, or (4) falſly and ma- 126. 


8 . . | \ 1. Sid. 174. 
liciouſly to charge a man with being the reputed father (e) of i. 1 


(4) 1. Lev. 62. 1. Mod. 185, 186. 1. Sid. 68. 1. Keble 254. (e) 27. Af. 44. 
9. Co. 56. 3. R. Abr. 77. Sce Moor 788. , Salkeld 174. 1. Ventris 303, 304. 
6, Mod, 185. 8. Mod. 220. 11, Mod. 55. Carth. 416, Foſter 221. 


a baſtard 


muß 


157 3 : 8 
== — — 
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2 baſtard child, or to maintain one another in any matter, 
whether it be true or falſe (2). : 


(3) Journeymen confederating and refuſing to work unleſs for certain wages may be 
indicted for a conſpiracy, notwithitanding the ſtatutes which regulate their work and 
wages do not direct this mode of proſecution; for the offence conſiſts in the conſpiring, 
and net inthe refuſal, and all conſpiracies are illegal, although the ſubject matter of them 
may be lawful, Rex v. Journeymen Taylors of Cambridge, 8. Mod. 11. > 80 
alſo a bare conſpiracy to do a lawful act to an unlawful end t» a crime, although no a0 
be done in conſequence thereof, 8. Mod. 321. And the fact of conſpiring need not be 


proved on the trial, but may be collected by the jury from collateral circumnftances, 


4 Black. Rep. 392. Strange 144. Ani it the parties concur in doing the act, al- 
though they were not previouſly acquainted with each other, it is conſpiracy, Lord 
Mansheld in the caſe of the priſoners in the king's bench, Hilzry Term, 26. Geo, 3. 


dee alſo Rex v. Cope and others, x. Strange 144. 


Seck. 3. Neither dath it ſeem to be any juſtification of 2 
confederacy to carry on a falſe and malicious proſecution, 


(a) Palm. 45. that the indictment or appeal which was preferred, or in- 


3. Keble 142. tended. to be preferred, in purſuance of it, was (a) inſuffi- 
Style 157- cjent, or that the court wherein the proſecution was c2rried 
eee amor deſigned to be carried on, had no juriſdiftion of the 
Yelv. 45.137. Cauſe, or that the matter of the indictment did import no 
C. Eliz. 563. manner of ſcandal, ſo that the party grieved was jn truth in 
2. Bull. 279, no danger of loſing either his life, liberty, or reputation. 
2 n e For notwithſtanding the injury intended to the party againſt 
. 77 whom ſuch a confederacy is formed, may perhaps be incon- 
20g. ſiderable, yet the aſſociation ta pervert the law in order to 
(9) Reg. 134. procure it, ſeems to be a crime of a very high nature, and 


5. 5 " 116, juſtly to deſerve the reſentment of the law (6). 
11. II. 7. 25, 26. 1. R. Abr. 112. 2. Mod. 52. 326. Con. 2. Keb. 881, W. Jones 


94. 2. Cr. 130.— Therefore on an indiftment for wickedly and unlawfully con- 
ſpiring to accuſe another of taking bair out of a bay, without alledging it to be an un- 
lawful and felonious taking, Lori Mansfield declared, that the indiftment was well 
laid, for the gift of the offence is the' aulawful conjpiring to do an injury by a falſe 
charge, Ritpal's Caſe, 1. Black. Rep. 368. Burr. 1320. Cro. Cir. Ailiftant, 216, 
217. And n dpcs not ſeem weceliary in an indictment for this offence to ſpecify any 
particular act, por to ſtate by what means the conſpiracy was effectuated, for the 
n:cans of the con{piracy are matters of evidence. Conſpiracy is the gift of the charge; 
and to do a ting lawtul in itſelf by conſpiracy is uniawful, Rex v. Eccles, Lancaſter 
Summer athee, 1783. Vide allo 1. Salk. 174 Cro, Cir. Afliſtant, 19a. i» 1001s. 
und 1. Black. Rzp. 392. : | 


(c) 9. Co. 55. Set. 4. Neither (c) is it any plea for one who is proſe- 
5958 * : cuted tor ſuch an unlawful confederacy, that nothing more 
ray 1 7” was intended by lim, but only to giye his teſtimony in a 
C. Liz. 56, legal courſe of juſticę againſt the party to whoſe prejudice 
71. 134. uch conſederacy is ſuppoſed to have been formed; for not- 
1. Lccn. 197, withſtanding it may be ſaid, that it would be a great diſ- 
5 5 3 geuragement to legal proceedings to make perſpns liable to a 

. criminal proſecution, fer barely intending to give their evi- 


Winch. 28. 54 | r | 1 f 
Latch 79, de. dence, and it would be a pre-judging of a cauſe to try the 


Fon. 1. E. truth of the teſtimony intended to be given in it before the 


te B. 11 Eee itſelf is deternuncd, vet the law will rather venture 
, . . . : . 5 * +. WW , 5 
2 7 H . 4 . £46 this. 
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this miſchief, than ſuffer ſo flagrant a villainy to go unpu- 
niſhed. However if there be any probability that the prin- 
cipal cauſe will ever be tried, it ſeems proper to apply to the 
Court to ſtay the trial of the confederacy until the merits of 
the principal cauſe be determined. | 


Se. 5. Yet (a) it ſeems to be certain, that no one is (a) 27. Aff. 77. 
liable to any proſecution whatſoever, in reſpect of any ver- 27: Aff. 12. 
dict given by him in a criminal matter, either upon a grand 5; - 1 
or 2 jury; for ſince the ſafety of the innocent, and pu- ,, 3 
niſhment of the guilty, doth ſo much depend upon the fair 21. E. 3. 17. 
and upright proceeding of jurors, it is of the utmoſt conſe- 47. E. 3. 17. 
uence, thatthey ſhould be as little as poſſible under the in- Z*: Co.23, 24 


lnence of any paſſion whatſoeyer. And therefore, leſt they „ b. 


130, 


ſhould be biaſſed with the fear of being harraſſed by a vexa- 25. H. 8. 2. 
tious ſuit for acting according to their conſciences (the 8. P. C. 72, 
danger of which might eaſily be inſinuated, where powerful 173 · | 
men are warmly engaged in a cauſe, and thoroughly pre- 1 462. 
poſſeſſed of the juſtice of the fide which they eſpouſe), the *** . 
Ta not leave any poſſibility for a proſecution of this 

ind. 


It is true indeed, that jurors were formerly ſometimes P. N. B. 105, 
queſtioned in THE STAR CHAMBER, for their partiality in “ 
finding a manifeſt offender nat guilty ; but this was always 
thought a very great grievance : and ſurely as the law is now 
ſettled by Buy>el's Cafe, there is no kind of proceeding againſt 
Jurors in reſpect of their verdicts in criminal matters allowed 
of at this day. As to the objection; that an attaint lies 
- againſt a jury for a falſe verdict in a civil cauſe, and that there 
is as much reaſon to allow of it in a criminal one, it may 
be anſwered, that in an attaint, a man's property 1s only 
brought into queſtion a ſecond time, and not his liberty or 
life: and alſo it may be generally preſumed, that a jury is 
likely to be equally influenced with the fear of an attaint 
from either of the contending parties; whereas if any ſuch 
examinations of their proceedings were allowed in criminal 
cauſes, they might be often in great danger of one ſide, by 
incurring the reſentment of a powerful proſecutor, and pro- 
voking him to call their conduct into queſtion for their ſup- 
poſed partiality; but they could have little to fear from an 
wjured criminal, who would ſeldom be in circumſtances ta 
make his proſecution formidable. 


Vaugh. 13 Se 


Seck. 6. And as the law has exempted jurors from the 12. Coke 24. 
danger of nc ring any puniſhment, in reſpe& of their verdi See Vaugh. 
in criminal ce ſes, it hath ſo freed the Trans of all courts 138, 139- 
of record from all proſecutions whatſoever, except in the 77: 2 * 1. 
1 af d . 21. Ed. 4. 67. 
parliament, for any thing done by them openly in ſuch 8, P. C. 173. 

W : 5 TTC 
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courts as Judges. For the authority of a government cannot 
be maintained, unleſs the greateſt credit be given to thoſe 
who are ſo highly intruſted with the admmiſtration of pub- 
lic juſtice; and it would be impoſſible for them to keep up 
in the people that veneration of their perſons, and ſubmiſ- 
lion to their judgments, without which it is impoſſible to 
execute the laws with vigour and fuccets, if they ſhould he 
continually expoſed to the proſecutions of thoſe whoſe par- 
tiality to their own cauſes would induce them to think 
themſelves injured. Vet if a judge will fo far forget the dig- 
| nity and honour of his poſt, as to turn ſolicitor in a cauſe 
2. Co. 24. which he is to judge, and privately and extrajudicially tam- 
per with witneſſes, or labour jurors, he hath no reaſon to 
complain if he be dealt with according to the fame capacity 

to which he ſo baſely degrades himſelf. 


Carth 416. Sec. 7. It appears not only from the words of the ſta- 
. R. Abr 107. tute, but alſo from the plain reaſon of the thing, that no 
1. Cor , confederacy whatſoever to maintain a ſuit can come within 
; * the danger of the ſtatute, unleſs it be both falſe and mali- 
cious. For it would be a moſt dangerous. diſcouragement of 
all legal proſecutions, 1f thoſe who engage in them upon a 
probable ground, fthould be in danger of being found guilty 
of ſo heinous a crime upon their not being able to bring 
5. P. C. 173. their ſuits to their intended effect. And from hence it 
22. All. 77. clearly follews, that if the cefendants to an indictment or 
appeal in murder be found guilty of homicide ſe defendends, 
or by mifadventure, or get off by pleading the king's pardon, 
their proſecutors are in no danger of being puniſhed as con- 
ſpirators. And from the ſame ground it alſo follows, that 
if the defendants in à writ of conſpiracy can fthew a proba- 
ble cauſe of ſuſpicion, they thall be diſcharged ; as where 
being accu'ced of a gonſpiracy for indifting a perfon of lar- 
1. con. 105, ceny, they can ſhew that a larceny was committed at ſuch a 
C. Elz. 134. time and place, and that the party charged by them for ſuch 
keitw, $1.83; larceny was found by them at the ſame time and place, with 
50. H. 7. 12. ſuſpictous circumftances: or where perſons being charged 
with a conſpiracy for indifting another for feloniouſly car— 
rving away a woman with great violence, and numbers are 
20. WH. 7. 11, able to prove that they ſaw the perſons whom they fo ac- 
wen dr. cnled riding armed in a warlike manner, and following after 
©. F124 7:4 thoſe who in truth actually did the felony and that it was 

„ Leon. 1% 7. or ; 
the common repog of the country that they were all of the 
company. But ſome have laid, that there is a neceſſity to 
plead fach matter ſpecially, and that it cannot be given in 

evidence on the general iſſue. d 


12. Mod. 208. Set, 8. It plainly appears from the words of the ſtatute, 
tliat one perſon alone cannot be guilty Of conlpiracy within 
=. | 11.0 
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the purport of it; from whence it follows, that if all the de- 

fendants who are proſecuted for ſuch a conſpiracy be ac- 

quitted but one, the (a) acquittal of the reſt is the acquittal (18, H. 4.6. 
of that one allo. Alto upon the ſame ground it hath been 28. Aff. 12. 
holden, that no ſuch profecution is maintainable againſt a S. P. C. 173. 
(%) huſband and wife only, becauſe they are eſteemed but — Mn N 
one perſon in law, and are preſumed to have but one will. But if two 
perſons be indicted for a conſpiracy, and one of them pleads to iſſue, and is found 
guilty, judgment ſhall be given againſt him, Rex v. Kinnerfley, and Moor, 1. Strange 
193. even although the other conſpirator named in the indictment was dead before 
the indictment is preferred, Rex v. Nichols and Bygrave, 2, Strange 1227. 1. R. 
Abr. $33. (8) . 3-34. 8. P. C. 1754. 


And it is certain, that an ace on the (c) caſe in the (c) Carth. 416. 
nature of a conſpiracy may be brought againſt one only. „ 6 OE, 
Alſo (d) it hath been refolved, that if ſuch an action be F. N. 1 
brought againſt ſeveral perſons, and all but one be acquitted, C. Jac. 194. 


yet judgment may be given againſt that one only. 9 2 39s 
3. Mod. 220. 


(d) 1. R. Abr. 111, 112. C. Eliz. 301. 6. Mod. 170. 1. Saund. 228. Ray. 176. 
180. 2. Keb. 497. Str. 144. 193+ 1227. I. Will. 210. 5. Mod. 408. Latch $0: 
262. 12. Mod. 209. Buller N. P. 14. 


As to THE SECOND POINT, diz. In what manner offen- 
ders of this nature are to be puniſhed. 


Sect. 9. It is clear, that thoſe who are convicted of con- (c 5 Ed. 3. 
ſpiracy at the ſuit of the /e) party ſhall only have judgment 3*,”: 
| g 5 5 „ 3. Inn 
of fine and impriſonment, and to render to the plaintiff his 2. 1p, 434. 
damages. Allo it is certain, that he who is convicted at 562. 
the ſuit of the (F) king, of a conſpiracy to accule another 8. P. C. 175, 
of a matter which may touch his life, ſhall have judgment (F) 24. Eu. 3. 
that he ſhall loſe the freedom and franchiſe of the law 34 
5 : 12. Mod. 209. 
(whereby he 1s diſabled to be put upon any jury, or to be F. N. B. 110. 
{worn as a witneſs, or even to appear in perſon in any of 3. Inſt. 143. 
the king's courts); and alſo that his houſes, lands, and 2 33 562. 
goods, ſhall be ſeized into the king's hands, and his houſes 7: 573. 
« 27. Allize 59. 
and lands eftreped and waſted, his trees rooted up-and raſed, Carty. 416. 
and his body impriſoned. And this is commonly called a (g) See the 
villainous judgment, and is given by the common law, and books above 
not by any ſtatute, as is ſaid generally in ſome (g) books, to ny : 
be the proper judgment upon every conviction of conſpiracy 8] 5. 8 | 
at the ſuit of the king, without any reſtriction to ſuch as 46. Aff. 17. 


endangered the life of the party, But I do not find this Burr. 1026. 
point any where ſettled (3). | Strange 196, 


(3) There has been no inftance of the villainous judgment fince the reign of Edward 
the Third. The uſual mode of puniſament at preſent is by pillory, fine, impriſon— 
ment, and ſurety for the good behaviour, Burr. 996. 1027. Str. 196. Crown Cir, 
208. The quarter ſeſſions have juriſdiction over this offence, Finch 80. 8. Mod. 32 1. 
3. Burr. 1320. Cro. Cir, Afliftant, 189, 190. 20. And on the motion in arreſt of 
judgment, the defendant muſt be perſonally preſent in court, Strange 1227. Burr.gz1. 
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CHAPTER THE SEVENTY-THIRD. 


Or LIBELS 


I treating of Libels, I ſhall conſider, 6 | See 3 Inſt. 174. 
| 27 : | 9. Co. 53. 59. 
1. What ſhall be laid to be a Libel. Moors 13.627. 
March 131. 

| , 2 6 
2. Who are liable to be puniſhed for it. . 335 
: 22 
+ 3. In what manner they are to be tried. Selden tit. Li- 

TON bels. 

3 . 1. Ventris 33. 

4. In what manner they are to be puniſhed. Mak. wes 


Carth. 405. 1. Salk. 211. Fitzgib. 121. 253. 2. Wilſon 403. 2. Burr. 980. 


As to THE FIRST POINT, viz. What ſhall be ſaid to be a 
Libel. | 
Sec. t. It ſeemeth, that a L1BEL in a ſtrict ſenſe is taken 5: Coke 125. 


for a malicious defamation, expreſſed either in printing or 5 _ 1653 
writing, and tending either to blacken the memory of one Salk. 418. 
who is dead (a), or the reputation of one who is alive, and Str. 422. 59 f. 


expoſe him to public hatred, contempt, or ridicule. 12. Mod: 222. 
"IM of , FA | Ld. Ray. 416. 


712. Mod. 2193. (a) Sce Rex v. Topham, 4. Term Rep. 126. 


Seck. 2. But it is ſaid, that in a larger ſenſe the notion A Coke 125. 
. . * FR n. 123,124. 
of a libel may be applied to any defamation whatloever, ex- 0 0; 33 


preſſed either by ſigns or pictures, as by fixing up a gallows Ld. Ray. 435. 
againſt a man's door, or by painting him in a ſhametul and 3. Keb. 378. 


ignominious manner. 


Secc. 3. And ſince the chief cauſe for which the law ſo 1. Lev. 1 39. 
ſeverely puniſhes all offences of this nature, is the direct 5. Coke 125. 
tendency of them to a breach of public peace, by provoking 52. Coke 35. 
the parties itijured, and their friends and families, to acts of on har» 
revenge, which it would be impoſſible to reftrain by the ſe- Savil _ 85 
vereſt laws, were there no redreſs fro public juſtice for Salk. 49. 418. 
ihjuries of this kind, which of all others are molt ſenſibly 1. Sid. 270, 
felt; and fince the plain meaning of ſuch ſcandal as is ex- 31g 
preſſed by figns or pictures, is as obvious to common fenfe, 7 7 075 
and as eaſily underſtood by every common capacity, and al- 

together as provoking, as that which is expreſſed by writing 


er printing, why ſhould it not be equally criminal ? 
| Sec. 
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Hobart 215. Fe. 4. And from the ſame ground it ſeemeth clearly to 
P 5 139: follow, that ſuch ſcandal as is expreſſed in a ſcoffing and 
een ironical manner, makes a writing as properly a libel, as 
2. Mod. 119. that which is expreſſed in direct terms; as where a writing 
4. Mod. 86. in a taunting manner reckoning up ſeveral acts of public 
4. Read Stat. charity done by one, ſays, You will not play the Jew, nor 
. * the hypocrite,” and fo gocs on in a-ftrain of ridicule to 
Sefl. Caſes 30. infinuate, that what he did was owing to his vain-glory ; ot 
Popham 252. where a writing, pretending to recommend to one the cha- 


Hobart 215. racters of ſeveral great men tor his imi'« tion, inſtead of tak- 


Keble 293- ing notice of what they are generally eſteemed famous for, 


. pitched on ſuch qualities only which their enemies charged 


Fitzg. 121, them with the want of; as by propoſing ſuch a one to be 
2+ Str. 898. imitated for his courage, who is known to be a great ſtateſ- 
| man but no ſoldier ; and atiother to be imitated for his 
learning, who 1s known to be a great general, but no ſcho- 

lar, &c. which kind of writing is as well underſtood to mean 

only to upbraid the parties with the want of thoſe qualities, 


as if it had dire&ly and expreſly done ſo. 


Sect. 5. And from the ſame foundation it hath alſo been 
(a) Hurt's reſolved (a); that a defamatory writing expreiing only one 


Caſe, Trin. 12. or two letters of a name in ſuch a manner that, from what 


Anne. oes before and follows after, it muſt needs be underſtood td 
2. Mod. 68. 7 . a er ; { 
12. Mod. 149. ignify ſuch a particular perſon, in the plain, obvious, and 


Ld. Raymond natural conſtruction of the whole, and would be perfect 

$79. 

2, Atkin. 470. Iihel, as if it had expreſſed the whole name at large; for it 
brings the utmoſt contempt upon the law, to ſuffer its juſ- 
tice to be eluded by ſuch trifling evaſions: and it is as ridi- 

| culous abſurdity to fay, that a writing which is underſtood 

(3) On appli- (%) by every the meaneſt capacity, cannot poſſibly be under- 


\ - 
Cation for. an ood by 4 Judge and jury. 
information, . | ; 
ſome friend to the party complaining ſhould by affidavit ſtate that he has read the libel, 


and underſtands and belicves it to mean the party. Note in 3. Bac, Abr. 493. 


Coke 123. Se, 6. And from the ſame ground it farther doth ap- 
Hobart 253- pear, that it is far from being a juſtification of a libel, that 
Moore 627- the contents thereof are true (1), or that the perfon upon 


Strange 498. | a a 
by A * ;. whom it is made had a bad reputation; ſince the greater ap- 


9.St. Tr. 275. pearance there is of truth in any malicious invective, ſo 
much the more provoking it is. . 


(1) In an action, the truth of a libel may be pleaded in juſtification, Hob. 253. And 
even on a motion for an information, the truth or falſehood of the hbellous matter 
will confiderablyinfluence the Court either to refuſe or to grant it, Str. 498. An affi- 
davit therefore, except in particular caſes. is always required from the party applying, 
ſtating poſitively and directly that the contents of the imputed libel are not true, Rex 
v. Miles, Dougl. 271. Rex v. Buckerton, 1. Str. 498. Rex v. Bate, Doug. 572. 
Or the Court will leave the injury to be remedied in the ordinary courſe of juſtice by 
action or indictment, Str. 498. But the Court will not grant this extraordinary rc- 
| medy 


nonſenſe if ſtrained to any other meaning, is as properly a 
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medy by information, nor ſhould a grand jury find an i»di&men!, unleſs the offence be 
of ſuch ſignal enormity that it may reaſonably be conſtrued to have a tendency to diſ- 
turb the peace and harmony of the community. In ſuch a caſe the public are juſtly 
placed in the character of an, offended proſecutor, to vindicate the common right of all, 
though violated only in the perſon of an individual ; for the malicious publication of 
even truth itſelf cannot in true policy be ſuffered to interrupt the tranquillity of any 
well-ordered ſociety, This is a principle ſo rational and pure, that it cannot be tainted 
by the vulgar odium which has accompanied the derivation of the doctrine from the 
tyranny of the ſtar-chamber ; the adoption of it by the worſt of courts can never 
weaken its authority, and without it all the comforts of ſociety might with impunity 
be hourly endangered or deſtroyed. Vide Law of Libels. 


Sect. 7. Nof can there be any doubt but that a writing s. Coke 1253 
which defames private perſons only, is as tnuch a libel as that *: Ns — 
which defames perſons intruſted with a public capacity, in- 277 
x 8 7 5 3. Inft. 174. 
aſmuch as it manifeſtly tends to create ill blood, and to cauſe Cro. Car. 175; 


a diſturbance of the public peace. 504. 
2. Roll. 86. 


3. Mod: 139. Comb. 6g. Carth. 15. Hard, 470. Skip. 123. Keb. 73. St. Tr. 2. 977. 


However it is certain, that it is a very high aggravation 
of a libel that it tends to ſcandalize the government, by re- 
flecting on thoſe who are intruſted with the adminiſtration 
of public affairs, which doth not only endanger the public 
peace, as all other libels do, by ſtirring up the parties im- 
mediately concerned in it to acts of revenge, but alſo has a 
direct tendency to breed in the people a diſlike of their go- 
vernors, and incline them to faction and ſedition. 


Se. 8. But it hath been reſolved, that no falſe or ſcan- 
dalous matter contained in (a) a petition to a committee of (a) Hard. 470, 
parliament, or in (6) articles of the peace exhibited to juſ- 1. 22 240. 
tices of peace, or in any other (c) proceeding in a regular . . 414, 
courſe of juſtice, will make the complaint amount to a libel ; N 1 
for it would be a great diſcouragement to tuitors to ſubject 2. Keb. $32. 
them to public proſecutions, in reſpect of their applications G. Coke 14. 
to a court of juſtice. And the chief intention of the law in 4 / i pens 
Frohibiting perſons to revenge themſelves by libels, or any Bull. N. P. 6. 
other private manner, is to reſtrain them from endeavouring Mocr 629. 
to make themſelves their own judges, and to oblige them to 2. Burr. 817. 
refer the deciſion of their grievances to thoſe whom the law 


has appointed to determine them. 


Alſo (d) it ſeemeth to have been holden by ſome, that no (Ha. Keb. 

e rn... : A . Keb.$32. 
want of juriſdiction in the court, to which ſuch a complaint , Inſt. 22. 
{hall be exhibited, will make it a libel, becauſe the miſtake 2. And. 28. 
of the proper court is not imputable to the party, but to his Moor 143. 
counſel. Yet if it ſhall manifeſtly appear from the whole 8 
circumſtances of the caſe, that a proſecution 1s intirely falſe, S 
malicious, and groundleſs, and commenced, not with a de- 4. Com, Dig. 
ſign to go through with jt, but only to expoſe the defen- 152. 

e . dant's 
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Dyer 285. dant's character under the ſhew of a legal proceeding ; I can- 


Yelv. 117- not ſee any reaſon why ſuch a mockery of public juitice 
G Ear $ 29 ſhould not rather aggravate the offence than make it ceale to 
Palm. 14 5. 180. be one, and make ſuch ſcandal a good ground of an indict- 
Vent. 23. ment at the ſuit of the king, as it makes the malice of their 
12, Coke 103. proceeding a good foundation of an action on the caſe at 
2. Med. 119. the ſuit of the party, whether the Court had a juriſdiction 


4. Auch as. of the cauſe or not. 


See 1. Danv. But it is ſaid, that no preſentment of a grand jury can be 
Abr. 208, 209, a libel, not only becauſe perſons who are ſuppoſed to be re- 
210, 211. and turned without their own ſeeking, and are n to act im- 
the foregoing . * - 
Chapter of partially, thall be preſumed to have proper evidence for what 
Contpiracy, they do, but alſo becauſe it would be of the utmoſt ill con- 
Moor 62. ſequence any way to diſcourage them from making their in- 
quiries with that freedom and readineſs which the public 
good requires. From which conſiderations, it ſeems rea- 
ſonable to exempt them from the fear of any kind of proſe- 
cution 1n reſpect of their inquiries, as has been ſhewn more 


at large in the chapter of Confpiracy. 


Sect. 9. However it ſeems clear, that no writing whatſo- 
(a) But ſee ever is to be eſteemed a libel, unleſs it reflect upon ſome 


Rex v. Curl, narticular perſon (a). 
2. Str. 938. 15 P ( ) 


Rex v. Woolſton, 2. Str. 834. Reg. v. Bedford, 2. Str. 789. Rex v. Watſon, 


2. Term Rep. 199. contra. | 


Kely. 238. And it ſeems, that a writing full of obſcene ribaldry, 


Salk. 224 without any kind of reflection upon any one, is not puniſh- 
able at all by any proſecution at common law, as I have 


Ld. Ray. 486. 


Read S. L. g X f 
Ns heard it agreed in the court of king's bench (2); yet it 


Forteſ. 993. ſcems, that the author may be bound to his good behaviour, 


Seft. Ca. 29. as a ſcandalous perſon of evil fame. 
12. Mod. 139. 
218. 220. Ld. Ray. 879. 2. Strange 934. Bar. K. B. 138. 166. See the Chapter 


concerning Surety for the good Behaviour, 1. Vent. 10. 16. 


(2) It was ſo agreed in Read's Cafe, 11. Mod. 142. ; but in the caſe of the King v. 
Curl, Mich. 1. Geo. 2. for publiſhing an obſcene book, the Court were unanimous, 
that it is a temporal offence, and that Read's caſe was not law, Str. 788. 834. Alto 
4 Burr. 2527s 


As to THE SECOND POINT, viz. Who are liable to be 
punithed for a libel. | 


Sect. 10. It is certain, that not only he who compoſes, 


'sCaſ i p 
or procures another to compoſe it, but alſo that he Who 


5, Burr. 2666. 


9. Co. 9. Publiſhes, or procures another to publiſh it, are in danger of 


Moorz 67. 02 . being puniſhed for it. 
813. 


Strange 77. B. N. P. 6. Fitzgibbon 47. Con. 9. Co. 69. L. Ray. 414. 417. 729. 


4. Com. Dig. 152. B. 2. 5. Co. 125. iz. Co. 35. Comp. 359. 5. Mod. 167. 163. 
Vide Salk. 417, 418, 419. 646. 281. Carthew 405. to 410. 
| 0 And 
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And it is ſaid not to be material whether he who diſ- Moor 627. 
perſes a libel knew any thing of the contents or effect of it?: Co. 39. 
or not; for nothing could be more eaſy than to publiſh the 
moſt virulent papers with the greateſt ſecurity, if the con- 
cealing the purport of them from an illiterate publiſher 
would make him (3) fafe in diſperſing them. 


(3) But if a printer is confined in priſon, to which his ſervants have no acceſs, and 
they publiſh a libel without his privity, the publication of it ſhall not be imputed to 
him, Woodfall's cate, Eſſay on Libels, p. 18. Sed vide Salmon's Cale, B. R. Hilary 
1777, and Rex v. Almon, 5. Burr. 2687. 


Alſo it hath been ſaid, that if he who had either read a Moor 627.813 
libel himſelf, or hath heard it read by another, doafterward 9: _ Fg 5 
maliciouſly read or repeat any part of it in the preſence of 5 0 007 
others, or lend or ſhew 1t to another, he 1s guilty of an un- 
lawful publication of it. 


Alſo it hath been holden, that the copying of a libel ſhall 9. Co. 59. 
be a concluſive evidence of the publication of it, unleſs the Moor 813. 
party can prove that he delivered it to a magiſtrate to exa- 
mine it, in which caſe the act ſubſequent is ſaid to explain 
the intention precedent. 


But it ſeems to be the better opinion, that he who firſt 5. Mod. 167. 
writes a libel dictated by another, is thereby guilty of mak- Salk. 417. 
ing it, and conſequently puniſhable for the bare writing ; 
for it was no libel till it was reduced to writing. 


Se&. 11. Alſo it hath deen reſolved (a), that the ſend- 

; ; (a)1.Keb.gzt. 
ing of a letter full of provoking language to another, with- 2. Keb. 261, 
out publiſhing it, is highly puniſhable ; and if the bare 58. | 
making of a libel be an offence, whether it be publiſhed or Le. _ 347. 
not, as it ſeemeth to be holden in ſome (5) books, ſurely the an 
ſending of it to the party reflected upon, muſt be a much 12. Mod. 218. 
greater crime, inaſmuch. as it ſo manifeſtly tends to a diſ- 11. Mod. gg. 


turbance of the peace. 3. Bac. Abr. 
: 498, 
1. Lev. 139. 240. 12, Co.34. Pop. 139. 136. Ray. 201. 1. Sid. 270. 444. 1. Mod. 


58. Hob. 62. 215. 3. Inſt. 174. 4. Inſt. 180, 181. (4) 5. Mod. 167. 9. Co. 59. 
1. Keb. 832. 12, Co. 33. See Fitzg. 47. 12. Vin. Ab. 229. Barn. 306. Seff. 
Caſes, 33. : . 


Sect. 12. Alſo it ſeems to be agreed, that he who deli- Keb. 832. 
vers a paper full of reflections on any perſon, in nature of a 1. Saund. 133. 
petition to a committee of parlament, to any other perſon * Lev. 240. 
except the members of parliament, may be puniſhed as the ” Sid. 414, 


publiſher of a libel, in reſpect of ſuch a diſperſing thereof 1 
among thoſe who have nothing to do with it. | 1 


S.. 13. But it hath been reſolved, that he who barely (c) 9. Co. 59. L 
reads a hbel in the preſence (c) of another, without knowing Moor 81 3 1 
K 2 | it 1 


r 32 


(a) 9. Co. 59. 
Moor 813. 
(5) Moor 627. 
i. Vent. 31. 
2. Keb. 502. 
Salk. 418. 
Carth. 409. 


Noor 627. 
8. Co. 59. 


I 5. Vin. Abr. 
88. 

1. Keb. 832. 
1. Saund. 133. 
1. Lev. 240. 
1. Sid. 414,415. 
Skin. 124. 
Hard. 470. 


(c) 5. Burr. 
2666. | 
(d) Rex v. 
Dean of St. 
Aiaph, 3. J. 
Rep. 428. 
noris. 

Rex v. Wi. 
thers, . T. 
Rep. 428. 
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it before to be a libel, or who hearing a libel read by ano- 
ther (a) laughs at it, or who (%) barely ſays, that ſuch a li- 
bel is made upon ſuch a perſon, whether he ſpeak it with or 
without malice, or who 1s only proved to have had a libel in 
his cuſtody, ſhall not in reſpect of any ſuch act be adjudged 
the publiſher of it. But the having in one's cuſtody a writ- 
ten copy of a libel publicly known, is an evidence of the 
publication of it. 


Sec. 14. Alſo it hath been holden, that he who repeats 
part of a libel in merriment without malice, and with ne 
purpoſe of defamation, is no way punithable ; but it feem- 
eth, that the reaſonableneſs of this opinion may juſtly be 
queſtioned ; for jeſts of this kind are not to be endured, and 
the injury to the reputation of the party grieved 1s no way 
leſſened by the merriment of him who makes ſo light of its 


Sec. 15. But it ſeemeth to be ſettled, that the bare print- 
ing of a petition to a committee of parliament (which would 
be a libel againſt the party complained of, if it were made 
for any other purpoſe than as a complaint in a courſe of 
Juſtice) and delivering copies thereof to the members of the 
committee, ſhall not be looked upon as the publication ofa 
libel, inatmuch as it is juſtified by the order and courſe of 
proceedings in parliament, whe:cot the king's courts will 
take judicial notice. 


- + As to THE THIRD POINT, g. In what manner libels 
are to be tried. | 


+ Se. 16. It was held, that what is or is not a libel is 
matter of law upon the face of the record, for the conſide- 
ration of the Court (c), and that therefore on the trial of 
an indictment for a libel, the only queſtion for the conſi- 
deration of the jury was the fact of publiſhing, and the truth 
of the innuendoes (d), and that if the paper was not a libel, 
the defendant after conviction might move the Court in ar- 
reſt of judgment. | 


+ Se. 17. But by the ſtatute 32. Geo. 3. c. 60. it is re- 
cited, that doubts had arifen, whether on the trial of an 
indictment or information for the making or publiſhing 
© any libel, where an iſſue or ſues are joined between the 
* king and the defendant or defendants, on the plea of not 
„ guilty. pleaded, it be competent to the jury impanelled to 
ce try the ſame to give their verdict upon the whole matter 


* 


in iſſue; and enacted, that on every ſuch trial, the jury 


ſworn to try the iſſue may give a general verdict of guilty 
* or not guilty, upon the whole matter put in iſſue 1 
ch 


Ch. Or LIBEL SS | I 


* 


* 
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manner as in other criminal caſcs.”” 


2 
— 


ſuch indiAment or information; and ſhall not be required 

or directed, by the Court or Judge before whom tuch 

indictment or information ſhall be tried, to find the de- 

fendant or defendants guilty, merely on the proof of the 

publication by ſuch defendant or defendants of the paper . 
charged to be a libel, and of the ſenſe aſcribed to the ſame 

in ſuch indictment or information.“ | 


+ Sed. 18. But by 32. Geo. 3. c. 60. ſ. 2. it is provided, 
That on every ſuch trial, the Court orJudge before whom 
ſuch indictment or information ſhall be tried, ſhall, ac- 
cording to their or his diſcretion, give their or his 
opinion and directions to the jury on the matter in iſſue 
between the king and the defendant or defendants, in like 


+ Set. 19. By 32. Geo. 3. c. 60. ſ. 3. it is alſo provided, 
That nothing herein contained ſhall extend, or be con- 
ſtrued to extend, to prevent the jury from finding a ſpecial 
verdict, in their diicretion, as in other criminal caſes.” 


+ Seat. 20. And by 32. Geo. 2. c. 60. ſ. 4. In cafe the 


« jury ſhall find the defendant or defendants guilty, it ſhall 


cc 
ce 
cc 
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c& 


ders of this kind are to be puniſhed. — 


and may be lawful for the ſaid defendant or defendants to 
move in arreſt of judgment, on ſuch ground and in ſuch 
manner as by law he or they might have done before the 
paſſing of this act; any thing herein contained to the 
contrary notwithſtanding.“ 


As to THE FOURTH POINT, vi. In what manner offen- 


Sect. 21. There ſeemeth to be no doubt, but that they Oro. Car 17 
175. 


may be condemned to pay ſuch fine, and alſo to ſuffer ſuch 5304. 
corporal puniſhment, as to the Court in diſcretion thall ſeem 3. Inſt. 174. 


proper, according to the heinouſneſs of the crime, and the 
circumſtances of the offender, Seed wk 


2. Inſt. 228, | a 
12. Co. 134. if 


8. Mod. 178. 
Forte ſ. 37.291. 
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its endangering the public peace, by drawing together 
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CHAPTER THE SEVENTY-FOURTH. 


Or THE OFFENCE 
OF KEEPING. 


A BAWDY-HOUSE. 


| THE offence of keeping a bawdy-houſe being of ſo groſs , Rol. 39. 79. 


a nature, and there being allo ſo few queſtions relating 33. 

to it worth conſidering, I ſhall pals it over with theſe fol- 4. Blac. Com. 

lowing oblervations : 29. 64. 167. 
3. Burn. gs. 

: 2. Eec. Law. 

FIRST, That it comes under the cognizance of the tem- Kitchen 11. 


poral law as a common nuiſance, not only in reſpect of x. Jun. 2035. 
L : Salk. 382. 
diſſolute and debauched perſons, but alſo in reſpe& of its 

0 Dalt. p. 262. 
apparent tendency to corrupt the manners of both ſexes, by Popham 208. 


ſuch an open profeſſion of lewdneſs. 1. Sid. 168, 410. 
2. Burr. 1232. 


ROI . Me i ſhable for 13 Salk. 384. 
SECONDLY, That a feme-covert is puniſha or this > Me. 


offence (1) as much as it the were ſole, as more fully hath ; 16; 


ſhewn, chapter the firſt, ſection 12. 
den 4 P n | (1)Therefore 


THIRDLY, That a lodger who keeps only a fingle room — os 


for the uſe of bawdry, is indictable for keeping a bawdy- ſaying that ſhe 
houſe ; but that the bare ſolicitation of chaſtity is not in- keeps a baw- 


dictable. dy-houſe, 
; | | Sayer 33» 


FouRTHLY, That offenders of this kind are puniſhable 
not only with fine and impriſonment, but alſo with ſuch 


infamous puniſhment as to the Court in diſcretion ſhall 


ſeem proper. 


K 4 CHAP- 


2. Ld. Ray. 197. 


2 hs * 2 
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CHAPTER THE SEVENTY-FOURTH, 


CONTINUED. 


Or Tux OFFENCE. 
OF KEEPING 


A DISORDERLY HOUSE. 


8 to the offence of keeping an unlicenſed houſe. It is an 
Unlicenſed 
recited by 25. Geo. 2. c. 36. made 2 en by 28. places of en- 
Geo. 2. c. 19. „That whereas the multitude of places of en- tertainment 
tertainment for the lower ſort of people is another great deemed difor y 
cauſe of thefts and robberies, as they are thereby tempted derly houles. 


to ſpend their ſmall ſubſtance in riotous pleaſures, and in 
conſequence are put on unlawful methods of ſupplying their 


wants, and renewing their pleaſures ; 


zijn order therefore to 


prevent the ſaid temptation to thefts and robberies, and to 
correct as far as may be the habit of idlenefs, which is be- 
come too general over the whole kingdom, and is produc- 
tive of much miſchief and inconvenience, it is enacted, 
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That from and after the 1ſt day of December 1752, any 
houſe, room, garden, or other ag kept for publick 
dancing, muſick, or other publick entertainment of the 


like kind, in the cities of London and Meſiminſter, or 


within twenty miles thereof, without a licence had for 
that purpoſe, from the laſt preceding Michaelmas quarter- 
ſeſſions of the peace, to be holden for the county, city, 
riding, liberty, or diviſion in which ſuch houſe, room, 
garden, or other place is fituate (who are hereby autho- 
rized and impowered to grant ſuch licences as they in 
their diſcretion ſhall think proper), ſignified under the 
hands and ſeals of four or more of the juſtices there aſ- 
ſembled, ſhall be deemed a diſorderly houſe or place: 
and every ſuch licence ſhall be ſigned and ſealed by the 
ſaid juſtices in open court, and afterwards be publickly 
read by the clerk of the peace, together with the names 
of the juſtices ſubſcribing the ſame; and no ſuch 3 
: | | « ſhall 


1 


# 5m net — 
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Conſtables 40 
may ſeize per- 40 
ſons. 8 


Perſon keep- 
ing the fame cc 
forfeit 100l. 


Licenſed 
places to have“ 
an inſcription « 
„„er them, and ec 
not be opencd 
before hve in 


the evening. 
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On breach of 
conditions li— 
cence revoked. cc 


Places except- 
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fall be granted at any adjourned ſeſſions; nor ſhall 
any fee or reward be taken for any ſuch licence. And it 
ſhall and may be lawful to and for any conſtable, or other 
perſon, being thereunto authorized, by warrant under 
the hand and ſeal of one or more of his majeſty's juſtices 
of the peace of the county, city, riding, diviſion, or 
liberty where ſuch houſe or place ſhall be fituate, to enter 
ſuch houſe or place, and to ſeize every perſon who ſhall 
be found therein, in order that they may be dealt with 
according to law; and every perſon keeping ſuch houſe, 


room, garden, or other place, without ſuch licence as 
aforeſaid, ſhall forfeit the ſum of one hundred pounds to 


ſuch perſon as will fue. for the ſame, and be otherwiſe 
puniſhable as the law directs in cates of diforderly 
houſes.” 8 


+ S:#. 3. But by 25. Geo. 2. c. 36. ſ. 2. it is provided, 
That in order to give publick notice what places are li- 
cenſed purſuant to this act, there ſhall be affixed and kept 
up in ſome notorious place over the door or entrance ot 


every ſuch houſe, room, garden, or other place kept for 


any of the ſaid purpoſes, and fo licenſed as aforeſaid, an 
micription in large capital letters, in the words follow- 
ing. vi. LICENSED PURSUANT TO ACT OF PARLIA- 
MENT OF THE TWENTY-FIFTH OF KinG GEORGE THE 
SECOND ; and that no ſuch houſe, room, garden, or other 
place kept for any of the ſaid purpoſes, although licenſed 
as aforeſaid, ſhall be open for any of the ſaid purpoſes be- 
fore the hour of five in the afternoon ; and that the af- 
lixing and keeping up of ſuch inſcription as aforeſaid, 
and the ſaid limitation or reſtriction in point of time, 
ſhall be inſerted in, and made conditions of, every 
ſuch licence; and in caſe of any breach of either of 
the ſaid conditions, ſuch licence ſhall be forfeited, and 
ſhall be revoked by the juſtices of peace in their next 
general or quarter ſeſſions, and ſhall not be renewed ; 
nor ſhall any new licence be granted to the {ame perſon 


or perſons, or any other perſon on his or their or any 


of their behalf, or for their uſe or benefit, directly or in- 
directly, for keeping any ſuch houſe, room, garden, or 
other place, for any of the purpoſes aforeſaid.“ 


+ Sec. 4. By 25. Geo. 2. c. 36: f. 3. it is alſo pra- 


ed. vided, © That nothing in this act contained ſhall ex- 


cc 
«c 
«c 
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tend, or be conſtrued to extend, to the theatres royal 
in Drury-lane and Covent- garden, or the theatre com- 


monly called The King's Theatre in the Hay-markvt, 


or any of them; nor to fuch performances and 
| „ publick 


PI ·˙ Wa” my, * 
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1 publick entertainments as are or ſhall be lawfully exer- 
<« ciſed and carried on under or by virtue of letters patent, 
« gr licence of the crown, or the licence of the lord cham- 
„ berlain of his majeſty's houſehold ; any thing herein con- 
& tained notwithſtanding.“ 


+ Ser, 5. And by 25. Geo. 2. c. 36. 1. 4. in order to 
encourage proſecutions againſt perſons keeping bawdy- 
houſes, gaming-houſes, or other diſorderly houſes, it is 
enacted, ** That if any two inhabitants of any pariſh or 
place, paying ſcot, and bearing lot therein, do give no- 
6 tice in writing to any conſtable (or other peace-officer of 
«© the like nature, where there is no conſtable) of ſuch pa- 
c riſh or place, of any perſon keeping a bawdy-houſe, 
«© gaming-houſe, or any other diſorderly houſe, in ſuch 
% pariſh or place, the conſtable, or ſuch officer as aforeſaid, 
« ſo receiving ſuch notice, ſhall forthwith go with ſuch in- 
4 habitants to one of his majeſty's juſtices of the peace of 
* the county, city, riding, diviſion or liberty in which 
« ſuch pariſh or place does lie; and ſhall, upon ſuch inha- 
« bitants making oath before ſuch juſtice, that they do be- 
« lieve the contents of ſuch notice to be true, and entering 
«© into a recognizance in the penal ſum of twenty pounds 
« each, to give or produce material evidence againft ſuch 
* perſon for ſuch offence, enter into a recognizance in 
the penal ſum of thirty pounds, to proſecute with effect 
„ ſuch perſon for ſuch offence at the next general or 
«© quarter ſeſſion of the peace, or at the next aſſizes 
& to be holden for the county in which ſuch pariſh or 
& place. does lie, as to the ſaid juſtice ſhall ſeem meet; 
« and ſuch conſtable or other officer ſhall be allowed 
&« all the reaſonable expences of ſuch proſecution, to be aſ- 
& certained by any two juſtices of the peace of the county, 
city, riding, diviſion, or liberty where the offence ſhall 
& have been committed, and ſhall be paid the ſame by the 
« overſeers of the poor of ſuch pariſh or place; and in caſe 
« fuch perſon ſhall be convicted of ſuch offence, the over- 
ce ſeers of the poor of ſuch pariſh or place ſhall forthwith 
« pay the ſum of ten pounds to each of ſuch inhabitants 
e and in caſe ſuch overſcer ſhall negle& or refuſe to pay 
& to ſuch conſtable, or other officer, ſuch expences of the 
„ proſecution as aforeſaid, or ſhall negle& or refuſe to pay 
c upon demand the ſaid ſums of ten pounds and ten pounds, 
c ſuch overſeers, and each of them, ſhall forfeit to the per- 
5 ſon entitled to the ſame, double the ſum ſo refuſed or 
% neglected to be paid.“ | 
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+ Seck. 6. By 25. Geo. 3. c 36. ſ. 6. it is further enacted, 
That upon ſuch conſtable or other officer entering 
into ſuch recognizance to proſecute as aforeſaid, the 
ſaid juſtice of the peace ſhall forthwith make out his 
warrant to bring the perſon ſo accuſed of keeping 2 
bawdy-houſe, gaming-houſe, or other diſorderly houſe, 
before him, and ſhall bind him or her over to ap- 
pear at ſuch general or quarter ſeſſion or aſſizes, there 
to anſwer to ſuch bill of indictment as ſhall be 
found againſt him or her for ſuch offence; and ſuch 
juſtice ſhall and may, if in his diſcretion he thir ks fit, 
likewiſe demand and take ſecurity for ſuch perſon's good 
behaviour in the mean time, and until ſuch indictment 
ſhall be found, heard, and determined, or be returned 


by the grand jury not to be a true bill.” 
+ Se. 7. And by 25. Geo. 2. c. 36. ſ. 7. In caſe ſuch 


conſtable ſhall negle& or refute, upon ſuch notice, to go 
before any juſtice of the peace, or to enter into ſuch re- 
cognizance, or ſhall be wilfully negligent in carrying on 
the ſaid proſecution, he ſhall for every ſuch offence forfeit 
the ſum of twenty pounds to each of ſuch inhabitants ſo 
giving notice as aforeſaid.“ 


+ $2. 8. And by 25. Geo: 2. c. 30. ſ. 8. it is recited, 
That whereas, by reaſon of the many ſubtle and crafty 


contrivances of perſons keeping bawdy-houſes, gaming- 


houſes, or other diſorderly houſes, it is difficult to prove 
who 1s the real owner or keeper thereof, by which means 
many notorious offenders have eſcaped puniſhment,” 


Who ſhall be and enacted, ** That any perſon who ſhall at any time here- 


deemed kcep- 


er of ſuch 66 
bawdy-houſe, 40 
&C, 66 


Evidence may 
be given by in- „ 
habitant, c. c 


into ſuch recognizance as aforeſaid.“ 


after appear, act, or behave him or herſelf as maſter 
or miſtreſs, or as the perſon having the care, govern- 
ment, or management of any bawdy-houſe, gaming- 
houſe, or other diſorderly houſe, ſhall be deemed and 
taken to be the keeper thereof, and ſhall be liable 
to be proſecuted and puniſhed as fuch, notwithſtand- 
ing he or ſhe ſhall not in fact be the real owner or 
keeper thereof.” | 


+ $-. 9. But by 25. Geo. 2. c. 36. ſ. 9. it is provided, 
That upon any ſuch eee. againſt any perſon for 
keeping a eee ba e, gaming-houſe, or other diſorderly 
houſe, any perſon may give evidence againſt the defend- 
ant, or on behalf of the defendant in ſuch proſecution, 
notwithſtanding his or her being an inhabitant or pa- 
riſhioner of the ſaid pariſh or place, or having entered 


Sed. 
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+ Sz&. 10. And by 25. Geo. 2. c. 36. ſ. 10. it is further No (e::;orar;. 
enacted, ©& That no indictment which ſhall at any time 
« after the ſaid firſt day of June be preferred againſt any 
. + perſon for keeping a bawdy-houſe, gaming-houſe, or 
« other diſorderly houſe, ſhall be removed by any writ 
of certiorari; into any other court; but ſuch indict- 
« ;1ent ſhall be heard, tried, and finally determined, at 
the ſame general or quarter ſeſſion or aſſizes, where 
« ſuch indictment ſhall have been preferred (unleſs the 
« court ſhall think proper, upon cauſe ſhewn, to ad- 
_« journ the ſame), any ſuch writ or allowance thereof 
* notwithſtanding.“ | 
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CHAPTER THE SEVENTY-FIFTH. 


Or COMMON NUISANCES. 


OFFENCES under the degree of capital, more immedi- 

ately againſt the ſubject, not amounting to an actual 
diſturbance of the peace, which may be committed by pri- 
vate perſons without any relation to an office, and which 
are of an inferior nature to the ſix kinds of offences laſt 
treated of, being neither infamous nor grofly ſcandalous, 
ſeem to be reducible to the following heads : 


x. Such as more immediately affect the publick. 


2. Such as more immediately affect the intereſt of parti- 
cular perſons. | 


Offences of this kind more 1mmediately affecting the 
publick, are four- fold. 


1. Common nuiſances. 
2. Mono polies. 
3. Foreſtalling, ingroſſing, and regrating, 


4. Barratry. 


And firſt of COMMON NUIs ANCES. 
For the better underſtanding whereof I ſhall firſt con- 
fider them in general, and then deſcend to thoſe relating to 


highways and publick houſes, which ſeem to be the moſt 
remarkable general heads of this offence. 


As to common nuiſances in general I ſhall conſider, 
1. What ſhall be ſaid to be a common nuiſance. 
2. How it may be removed. 
3. How it may be puniſhed, 
4 


Or COMMON NUISANCES. Bk. i 


As to THE FIRST POINT, viz. What ſhall be ſaid to be 
2 common nuitance. 
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2. R. Abr. 83 Set. 1. It ſeems, that a common nuiſance may be de- 
fined to be an offence againſt the publick, either by doing a 
thing which regs o the annoyance of all the king's ſub- 
* by neg a c de a thing which the common 
good requires. 


t. R. Abr. 83. $2. 2. But annoyances to the intereſt of particular per- 

Co. Lit. p. 56, ſons are not puniſhable by a public proſecution as common 
nuiſances, but are left to be redreſſed by the private actions 
ef the parties aggrieved by them. 


Sect. 3. And from hence it clearly follows, that no in- 
dictment for a nuiſance can be good, which lays it to the 
damage of private perſons only; as where it accuſes 3 man 
(a). R. Ab. s 3. Of (a) ſurchatging ſuch a common; or of (5) inclofing ſuch 
1. Burr. 259. a piece of ground, wherein the inhabitants of ſuch a town 
s.Modern4s3. have a right of common, to the fuiſance of all the inhabi- 
2. Wien 57- tants of fuch a town; or of diſturbing a (e) water-courſe 
(5) 27. Aff. 6. WEN hows g a (e) water-courſe 
2. R Abr. 83. running to the mill of J. S. ad grave damnum F. S. et tenen- 
C. #liz. go. tium ſuorum, without taying ommum ligeorum domint regis; 
(c)2-R-Ab.83. or of doing a nuiſance to a thing no way appearing to be 
6 ö r of a public nature, ad grave (d damnum, or (e) detrimen- 
1 Md oak tum, or / commune nocumentum omnium ligeorum domini 
Y. Koll. ac b. regis prope inhabitantium. Yet it hath been refolved, that an 
3-&cb.28.284. indictment for not repairing a bridge by reaſon whereof it 
. Trek 6g was ruinous, ta god ligei domini regis per eam tranſire non 
3 Feſſunt, and concluding, ad necumentum eorundem, is good 
C. Eliz. 148. Without „fing the words ad nocumentum omnium ligecrum, G&c. 
2. Keble 461. for by the king's licge people ſhall be underſtood all his 
Oy 183, liege people. i 
> Sen 113. 1. Ventris 208. 


29. Aff. 19, 20. Set. 4. Alſo it is faid, that the law hath ſo tender a 
2. K. Abr. 83, regard for the intereſt of the king and of religion, that an 
$4. indictment for doing a thing which plainly appears inamedi- 
ately to tend to the prejudice of either of them, is good, 

though it does not expreſsly complain of it as a common 

grievance; and upon this ground it hath been reſolved, 

that an indictment for converting the king's money to one's 

own uſe is good, without more. And upon the fame foun- 

dation alſo it hath been holden, that an indictment for 

breaking and digging up the wall of the church of fuch 2 

town ad nocumentum burgi ligeorum domini regis is good. 


1. Sid. 209. 
Sayer 169. 


8 cel. 
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| $28. 5. Alſo it hath been faid, that an indictment of a 6.Mod.11.178. 
common ſcold, by the words communis rixatrix,” which 213. 239. 311. 


| ſeem to be preciſely neceſſary in every indictment of this roy TENG. 
Str. 849. 1247. 


kind, is good, though it conclude * ad commune nocumentum Par. K. B. 229. 
diverſorum” inſtead of * ommumn, c.“ perhaps for this reaſon, 2. Seff. Caſ. 20. 
becauſe a common ſcold cannot but be a common nuſancęe. 2. Keble 410. 
And upon the like ground it ſeems that it may probably 1. Keble 161. 
be argued, that an indictment for laying logs in the ſtream 35 0M TOP? 
of a navigable publick river, © ad :ocumentum F. S.“ may be 1. Roll. 201. 
maintained, becauſe it cannot but be a common nufance. Sayer 167.3914 
And if the law be ſo in this cafe, why ſhould not alto an 

inditment ſetting forth a nuſance to a way, and expreſsly 

and unexceptionably ſhewing it to be a highway, be good, 
notwithſtandirg it conclude “ zz nocumentum diver /orum lige- 

orum, &c.” without ſaying © 92:uium ;* tor why thould fuch 

a concluſion be more neceſſary in an indictment for one kind 


of nuſance than for any other? And perhaps the (a) au- (40 C. Eliz. 148. 
5 2. Kebie 461. 


thorities which ſeem to contradi.t this opinion, might go 7 2995 +) 
upon this reaſon, that in the body of the indictment, it Lack 
did not appear with ſufficient certainty, whether the way, 

wherein the nuſance was alleged, were à highway, or only 

a private way; and therefore that it ihall be intended 

from the coneluſion of the indiclment that it was a pri- 


vate Way. 


Scct. 6. There is no doubt but that common bawdy- 3. Inſt 203. 
houſes are indictable as common nuſances. Allo it hath Kitchen 11. 
been ſaid, that all common flages for rope-dancers, and al-? 1 3 
ſo all common gaming-heuſes, are nuſances in the eye of 2. K ble s = 
the law, as hath been more fully ſhewn in the foregoing }. Keble 464. 
chapter; not only becauſe they are great temptations to idle- 5-Modern142. 
neſs, but alſo becauſe they are apt to draw together great . Vent, 169. 

: . 10. Mod. 336. 
numbers of diſorderly perſons, which cannot but be very 12. Med. 342. 


inconvenient to the neighbourhood. 


Sect. 7. Alſo it hath been holden, that a common play- 1. Roll. 109, 
houſe may be a nuſance, if it draw together ſuch numbers 5 
of coaches or people, &c. as prove generally inconvenient orth' Coll, 
to the places adjacent. And it ſeems to be a proper diſtinc- part 2. vol. 1. 
tion between play-houſes and the nuſances mentioned in tue tl. 220. 247. 
foregoing ſection, that play-houſes, having been originally pag, 625: £6 
inſtituted with a laudable deſign of recommending virtue 3“, 
to the imitation of the people, and expoling vice and toily, 2 * 
are not nuſances in their own nature, but may only be- ing piss uh. 
come fuch by accident, whereas the others cannot but be ut ligdneds 


nulances. vide infra ch, 
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491. 
Moor 238. 
1. Roll. 136. 
$033. 1 
Poph. 143. 
Con. s. Co. 104. 


(%% F. N. B. 2. 


4. 
(c) 16. E. 4. 
7 b. 

Godb. 259. 
(% Quere. 
Moor 580. & 
621. 

C. Eliz. 548. 
N. B. For the 
nuſance of 
keeping pige- 


ons, vide 1. 


1. Jon. 221. 
C. Car. 184. 
1. Bull. 203. 
2. R. Abr. 137. 
11 nz. 


St. 18. Ed. 2. 


2. R Ahr. 139, 
Cont, 3 Med. 
138. 

Cro. Car. 510. 
Morlev and 
Praguell, 

1. Bur. 336. 
2. Keb. 3 o. 
Vide 1. Danv. 
172, 174. 
Salk. 488. 460. 
Hutr. 136. 
Palmer 536. 


Ventris 26. 


2. L d. Ray. 


1163. 


Or COMMON NUSAN CES. Bk. I. 


$-. 8. It hath been reſolved, that neither an old nor a 
new {a} dovecote, wliether it were erected by the lord of a 
manor. or one of his tenants, is a common nuſance; for if 
2 dovecotc were a common nulance, it could never become 


lawful by any licence or preſcription whatſoever, becauſe 


every nuſance is a malum in ſe; but it is certain, that a 
dove-houſe mav be juſtified by a preſcription, and that it is 
ſo far countenanced by the law, as to be (%) demandable in 
a precipe before any land whatſoecver which is not built 
upon, and that the owner may juſtify the taking another's (e) 
hawk, which he ſhall find at his dove-houſe, flying at his 
pigeons (4); and from hence it ſeems clearly to follow, 
that though a tenant, who builds a dove-houſe without the 
licence of the lord of the manor, may perhaps be liable to 
an action on the caſe at the ſuit of ſuch lord, whoſe prero- 
ative is ſaid to be incroached upon by the erecting ſuch a 
houſe without his licence, yet he cannot be puniſhed for it 
by a public proſecution. 


Jac. 1. 6. 27. and 2. Geo. 3. c. 29. 


Se. 9. But perhaps it may be argued, that if this rea- 
ſoning be good, it will follow from the fame ground, that 
a gate erected in a highway will be allo no nuſance; becauſe 
if 1t were, it could not be juſtified by any preſcription, as 
it is agreed that it may be. But to this it may be anſwered, 
that tlie erecting of ſuch a gate is therefore a nuſance, be- 
cauſe it interrupts the people in that free and open paſſage 
which they before enjoyed, and were lawfully entitled to; 
but where ſuch a gate has continued time out of mind, it 
ſha}! be intended, that it was let up at firſt by conſent, on 
a compolition with the owner of the land on the laying out 
the road, in which cate the people had never any right to 
a freer paſſage than what they ſtill enjoy. 


Seq. 10. It hath been holden, that it is no common 
nulance to make candles in a town, becan'e the ncedfulneſs 
of them hall ditpente with the noiſomeneſs of the {mell. 
But the reafonablenets of this opinion ſeems juſtly to be 
queſtionable, becauſe, whatever necefhty there may be that 
candles be made, it cannot be pretended to be neceſſary to 
make them in a town ; and furely the trade of a brewer is as 
neceflary as that of a chandler; and yet it ſeems to be 
agreed, that a brew-houie, erected in ſuch an inconvenient 
place wherein the buſinels cannot be carried on without 
greatly incommoding the neighbourhood, may be indicted 
as a common nuſance; and ſo in the like cafe may a glaſs- 
houſe or ſwinc-yard. | | 


Se. 
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Set. 11. It ſeems certain, that it is a common nuſance Noy 403. 
to divert part of a public navigable river, whereby the cur- 3: Keble 640. 
rent of it is weakened, and made unable to carry veſſels 759; 

C 3 11. Modern 3. 
of the ſame burthen as it could before. Alſo it hath Fitz. 170. 
been holden to be a common nuſance to divide a houſe 2. R. Abr. 139. 
in a town for poor people to inhabit in, by reaſon where- 1. Lut. 169. 


of it will be more dangerous in the time of infection of 
the plague (1). 7 | 


(1) Or to make great noiſes in the night with a ſpeaking trumpet, to the diſturb- 
ance of the neighbourhood, Str. 204. Or permitting a houſe near the highway to con- 
tinue in a Tuinous condition, Salk, 357. Or laying timber in a public river, although 
the foil on which it is laid belong to the party, provided it obſtructs the neceſſary in- 
tercourſe, 3. Bac. Ab. 686. Str. 1247. Or to place a floating dock in the river, al- 
though beneficial in repairing ſhips, Surry affizes at Kingſton, 1785. Or to travel 
with a cart on a common pack or horſeway, and by plowing it up to render the uſe of it 
inconvenient, 6. Mod. 14;. Or to put a ſhip of zoo tons into Billingſg:te dock; for 
although it is a common dock, it is only for the reception of ſmall veſſels treighted 
with proviſions for the London marker, 2, Hawk. c. 25. f. 35. Or to manufacture 
acid ſpirit of ſulphur, vitriol, or aqua fortis in the vicinity of dwelling-houſes, 1. Burr. 
333- Vide alſo 13. Ed. 1. c. 24. 12. Rich. 2. c. 13. 2. W. & M. ſ. 2. c.3. 30. 
Geo. 2. c. 22. 31. Geo. 2. c. 17. reſpecting nuſances in the cities of London and 
Wenminſter. | 

But the fears of mankind, however reaſonable, will not create a nuſance ; therefore 
it is no nuſance to erect a building for the purpoſes of inoculation, 3. Atkyns 21. 
726. 750. Nor to lay bricks in the river Thames in the party's own fiſhery; 3. Burr. 
1770. Nor to violate a public law, Black. Rep. 570. Nor to ſtop up a proſpect, 3. 
Salk. 247. 459. Cro. Eiz. 118. And whether coney burrows are a nuſance, ſee 
1. Burr. 259. 6. Mod. 453. Sce alſo 11. Mod. 7. and 8. 7 


+ By 9. & 10. Will. 3. c. 7. it is enacted, « That it ſhall Of nuſances in 
* not be lawtu! for any perſon to make, or cauſe to be making fire · 
* made, or to ſell or utter, or offer or exp to ſale any n 
« fireworks, or any caſes, moulds, or implements for 
„% making the fame, on pain of 51. on conviction be- 
fore one magiſtrate, on the oath of two witneſſes, Or 
for any perſon to permit or ſuffer fireworks to be caſt, 
cc thrown, or fired from out of or in his, her, or their 
* houſe, lodgings, or habitations, or from, out of, or in 
« any part or place thereto belonging or adjoining, into 
« any public ſtreet, highway, road, or paſſage, on pain 
of 20s. on conviction as aforeſaid. Or for any perſon 
do caſt, throw, or fire, or to be aiding or aſſiſting therein, 
« on pain of 20s and that every {uch offence is and ſhall 
be adjudged a common nuſance.“ : 


+ By 10. & 11. Will. 3. c. 17. it is alſo enacted, That Of nuſances 
c all miſchievous games called lotteries, and all other lot- by erecting 
e terics, are common and public nuſances; and that all lotteries, &c. 
„grants, patents, and licences for ſuch lotteries, or any 
« other lotteries, are void and againft law; and whoever 
„ ſhall exerciſe, keep open, ſhew, or expoſe to be played 
: 2 «a 


Of nuſances 
by bubbling 
the publick. 


Cay wood's 
Calc, Strange 
472 


2. R. Abr. 44. 
C. Car. 184. 
1. Jon. 221. 
11. Mod. 7, 8. 
Moor 274. 

2. R. Abr. 145. 
IJnſkeld 4259. 
Yelverton142. 
Ld Raym.264. 
5. Coke 101. 
9. Coke 54. 
Burrowsz 116. 
1. Roll, 9. 35. 


Or COMMON NUSANCES. Rk. 1. 


& at, drawn at, or thrown at, or ſhall draw, play, or throw 
at any ſuch lottery, or other lotteries, either by dice, 
„lots, cards, balls, or any other numbers or figures, or 
« any way whatſoever, ſhall forfeit 500 I. for every offence, 
« one third to the king, one third to the poor, and the 
other third, together with double coſts, to the party that 
„ ſhall inform and ſue for the ſame, and the parties ſhall 
& alſo be proſecuted as common rogues. And whoever 
“ ſhall play, throw, or draw at any ſuch lotterics, ſhall for- 
& feit 201. in manner aforeſaid,” | 


+ By 6. Geo. 1. c. 18. ſ. 19. it is alſo enacted, . That all 
© undertakings, attempts, and projects by public ſub- 
&« ſ{criptions, for adventuring in certain ſchemes of com-- 
** merce, tending to the common grievance of his majeſty's 
© ſubjects, or a great number of them, and the receiving 
« and paying of any money upon ſuch ſubſcriptions, &c. 
and more particularly the preſuming to act as a body 
© corporate, or to raiſe Rana ave funds, or pretending 
to act under any charter formerly granted from the crown 
& for any particular or ſpecial purpoſe therein expreſſed, by 
perſons making or endeavouring to make uſe of ſuch 
« charter, for any ſuch other purpole not thereby intended, 
« and all acting or pretending to act under any ſuch obſolete 
© charter, &c. &c. ſhall be deemed a public nuſance and 
“ nuſances, the offenders made liable to ſuch fines, penal- 
„ties, and puniſhments as are inflicted on a conviction 
for common and public nuſances, and moreover to any 
of the pains and penalties of premunire,” 


- 
* 


+ It has been determined on this ſtatute, that the Court 
has a difcretionary power to inflict all, or only ſome, of 
the penalties of a premunire, upon a conviction of the of- 
fence therein mentioned. 


As to THE SECOND POINT, iz. How a nuſance may 
be removed. | 


Seck. 12. It ſeemeth to be certain, that any one may 
pull down' or otherwiſe deſtroy a common nufance, as a 
new gate, or even a new houle erected in a highway, &Cc. ; 
for if one whoſe eſtate is, or may be, prejudiced by a pri- 
vate nuſance actually erected, as a houſe hanging over his 
ground, or ſtopping his lights, &c. may juſtify the enter- 
ing into another's ground, and pulling down and deftroy- 
ing ſuch a nuſance, whether it were erected before or ſince 
he came to the eſtate, ſurely it cannot but follow a fortvor:, 
that any one may lawfully deſtroy a common nuſance: and 


B. Nif. 14. 1. Jon. 221. Salkeld 458. 
| as 
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as the law is now holden, it ſeems, that in a plea juſtify- 
ing the removal of the nuſance, you need not thew that - 


you did as little damage as might be (a). - (<q 


Marſhal, 1. Burrow 259. and Rex v. Pappineau. Strange, 689. 


Se. 13. It hath been adjudged, that if a river be ſtop- 37: AF. 10. 
ed, to the nuſance of the country, and none appear bound 2K. Abr. 137. 
by preſcription to clear it, thoſe who have the piſcary, and 
the neighbouring towns who have a common patlige and 
caſement therein, may be compelled to do it. 


As to THE THIRD POINT, biz. In what manner com- 
mon nuſances may be puniſhed. 


Seck. 14. It is ſaid (5), that a common ſcold is puniſh- (4 5-Mod.r1, 
able by being put into the ducking-ſtool ; and there is no? 213. 
doubt but that whoever is convicted of any other nuſance, 2. K. Abr. 84. 
may be fined and impriſoncd. | 2. Se fl. Caſ. 39. 


Sect. 15. And it is ſaid, that one convicted of a nuſance Vide Strange 
done to the king's highway, may be commanded by the 686. Rex v. 
judgment to remove the nuſance at his own coſts; and it oh TEEN. 
ſeemeth to be reaſonable, that thoſe who are convicted of any heed ploy 


other common nuſance ſhould alſo have the like judgment. 


L 3 CHAP 


— 99h 


SOD I 


CHAPTER THE SEVENTY-SIXTH. 


Or NU 8 AN GE S 
1 TO 


HIGHWAY Ss. 


ND now I am particularly to conſider ſuch nuſances as 
relate to HIGHWAYS, and PUBLICK HOUSES. 


And for the better underſtanding of thoſe which concern 
HIGHWAYS, I ſhall conſider, 


1. Such as relate to highways in general. 


2. Such as relate to bridges in particular. 


For the better een of nuſances relating to 
highways in general, I ſhall examine the following parti- 
culars: 


1. What ſhall be ſaid to be a highway. 

2. At whoſe charge and by whom it ought to be repaired. 
3. In what manner it is to be enlarged. 

4. How the ſurveyors thereof ſhall be appointed. 

5. How ſuch ſurveyors ought to execute their office. 

6. What ſhall be faid to be a nuſance to the highway. 

7. How 88 nuſances are to be removed and puniſhed. 


= wh; manner thoſe who are charged with any of- 
fence relating to the highway, are to be proceeded againſt. 


9. How perſons fo proceeded againſt may defend them- 


ſelves. 
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As to THE FIRST POINT, v:z. What ſhall be ſaid to be 
a highway. 


© i 56. Seeg. 1. It is ſaid that there are three kinds of ways: Firſt, 


1 footway, which is called in Latin, iter. Secondly, a pack 
ta and a dna and prime- way, which is both a horſe and foot-way, and 
reg rare ſy no- called in Latin, afdus. Thirdly, a cart-way, which con- 
nimous terms. tains the other two; and alſo a cart-way, and is called in 
ns wth TP Latin, Vii or ad;jtus ; and this is either common to all men, 
Andrews 143. and then it is called, va regia, or belongs to ſome city or 

town, or private perſon, and then it is called, communis /irata. 


Palm. 389. Tt ſeemeth that any one of the ſaid ways, which is com- 
3 r mon to all the king's people, whether it lead directly to a 
ne 31s. market-town, or only from town to town, may properly 
be called a highway, and that any ſuch cart-way may be 

called the king's highway, and that a nuſance in any of 

the {aid ways is punithable by indictment in the court-lect ; 

{a)C.Eliz.62. for indictments for (a) ſtepping horſeways, and (5) foot- 
( e e ways, have often been allowed; and where others have been 
WINS 07'S quaſhed, no other reaſon has been given for it, but that 


3. Keble 26. a 
6. Mod. 255. the way was not called a common way or highway. 


(9 Aſſ. 23. And in (c) books of the beſt authority, a river common 


1t Zz. 279. 7 . 6 _ 
om Bhs, all men is called a highway. 


397» 3 
% Co. Li. 56 And it is laid (d) down as a general rule. that nuſances to 
. "4 Many way common to ail men, are inquirable in THE LEET, 


() 3.& 4.W.& and horte-cauleys are taken notice of by (e) parliament ; 
Mary 12. and therefore there ſeems to be no reafon why any way 
4+ Burr. 2091. leading from village to village, which does not terminate 
there, but is alſo a thoroughtare to other towns, may not 

properiy be called a common or highway, or why a nuſance 

therein thould not be indictable, whether it directly lead to 

a market-town or not; for ſince ſuch a way hes open to all 


(f)Kitchenzs5. the king's ſu jects, a nuſance therein V cannot but be a 


Palmer 389. common nufence, and if it be not punithable by indictment 
2. Koll. 41. jt woui:! not be puniſhable at all, jnaimuch as it (g) ſeems 
(4) Mo.r 180. to be certain, that it is not punithable by action, becauſe if 
e ry ag one man might bring his ach jon in reſpect of the poſſibility 
27. II. 8. 2) Of the damage whion he might receive from it, all other 
men may do the like, which would introduce a multipli— 

city of actions; and there!{Gre the diſtinction which is taken 

erte 189. in tome (Y) books concerning this matter, ſcems to be 
. very reaſonable, that every way from town to town may be 
called a highway, becauſe it is common to all the king's 

{1:1 j-&ts, but that a way to a parith- church, or to the com- 

ds of a town, or to a private houf., or perhaps to a 

ich terminates there, and is for the benefit of the 

% oe peru. 
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particular inhabitants of ſuch pariſh, houſe, or village only, 
may be called a private way, but not a highway, becauſe it 
belongeth not to all the king's ſubjects, but only to ſome 
particular perſons, each of which, as it ſeems, may have an 
action on the cafe for a nuſance therein. 


+ But it hath been determined, that a ftreet built upon a 
perſon's own ground, is a dedication of the highway ſo far 
only as the publick has occaſion for it, viz. = a right of 
paſſage, and is not to be underſtood as a transfer of the abſo- 


lute poſſeſſion of the ſoil. 


Scct. 2. It hath been holden, that if there be a highway 
in an open field, and the people have uſed, time out of 
mind, when the ways are bad, to go by outlets on the land 
adjoining, ſuch outlets are parcel of the way; for the king's 
ſubjects ought to have a good paſſage, and the good paſſage 
is the way, and not only the beaten track; from whence it 
follows, that if ſuch outlets be ſown with corn, and the 
beaten track be founderous, the king's ſubjects may juſtify 
going upon the corn. 

+ So if one grant a way, and afterwards dig trenches in 
it to the hindrance of the grantee, he may nll them u 
again. But if a way which a man has, becomes not paſ- 
fable, or very bad, by the owner of the land tearing it up 
with his carts, fo that the ſame be filled with water, yet he 
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Co. Lit. 56, 


Strange 1004. 


1. R. Abr. 390. 


Cro. Car. 366. 
Douglas 746. 


to 749. 


Godb. 52. 


who has the way cannot dig the ground to let out the wa- 


ter, for he has no intereſt in the ſoil. But in ſuch caſe he 
may bring his action againſt the owner of the land for 
ſpoiling the way, or perhaps he may go out of the way, 
upon the land of the wrongdoer, as near to the bad way as 
he can. | | 


+ But where a private way is ſpoiled by thoſe who have a 
right to paſs thereon, and not through the default of the 
owner of the land, it ſeems that they who have the ute 
and benefit of the way ought to repair it, and not the owner 
of the ſoil, unleſs he is bound thereto by cuſtom or ſpecial 
agreement, 


+ So if l have a private way without a gate, and a gate 1s 
hung up, an action lies upon the caſe, for J have not my 
way as J had bæſore. | „ 


Sect. 3. It ſeemeth to be agreed, that an ancient high- 
way cannot be changed without the king's licence firſt .- 
tained upon a writ ot ad quod damnim, and an inq i1fhtior 


2. Burr. 382. 


Litt. 267. 


. Car. 265, 


267 


Vaugh. 341. 


1. Burr. 405. 


thereon found, that ſuch a change will not be prejudicial to Vide note (3) 
| tlie infra, 


= 
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the publick ; and it is ſaid, that if one change a highway 
without ſuch authority, he may ſtop the new way when- 
ever he pleaſes. PF | 


C. Car. 267. And it ſeemeth, that the king's ſubjects have not ſuch an 
Yelv.141,142. intereſt in ſuch new way as will make good a general juſti- 
|  tGication of their going in it as in a common highway; but 

that in an action of treſpaſs brought by the owner of the 


land againſt thoſe who ſhall go over it, they ought to ſhew 


ſpecially, by way of excuſe, how the old way was obſtructed, 
and the new one ſet out. N 


Alſo it is ſaid, that the inhabitants are not bound to keep 
. watch in ſuch new way, or to make amends for a robbery 
therein committed, or to repair it. 


1. Burr. 466. + An owner of land over which there is an open road may 
4 5 = . * = * 
| mcloſe it by his own authority, but he is bound to leave 


ſufficient ſpace and room for the road, and he is obliged to 


repair it till he throws up the incloſure. But if he alter or 
change the road by the legal courſe of a writ of ad quod 
damnum, he is not obliged to repair the new road, unleſs 
the jury impoſe ſuch a condition upon him; for otherwiſe 


it ſtands juſt as it did before; even though it was at firſt 


open, and ſhould be directed by the jury to be incloſed. 


1. Burr. 465. + And a private act of parliament for inclofing lands, which 
veſts a power in commiffioners to ſet out new roads by their 
award, 1s equally ſtrong, as to theſe conſequences, as a writ 
of ad quod damnum. | | 


C. Car. 267. 


22. Aſſize 93. Changed by the act of Gop; and therefore it hath been 
1. R. Abr. 390. holden, that it a water which has been an ancient highway, 
Vide Taylor hy degrees change its courſe, and go over different ground 


. vo. Whitbread, . : 5 6 
Douglas 745. from that whereon it uſed to run, yet the highway con- 


tinues in the new channel, in the ſame manner as in 
the old. | 


As to THE SECOND POINT, viz. At whoſe charge and 
by whom the highway ought to be repaired, I thall con- 
der, 2 ; 


1. What proviſion is made by the common law concern- 
ing this matter. 8 


2 What by ſtatute. 


Sc. 4. However it is certain, that a highway may be 
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As to the firſt of theſe particulars, viz. What proviſion 
has been made by the common law for the repairs of high- 
ways. | | 


Sect. 5. It ſeems to be agreed, that of common right, 

the general charge of repairing all highways lies on the oc- 

cupicrs of the lands in the pariſh wherein they are (a): T And (a) 1. R. Abr. 
therefore, if the inhabitants of a townſhip, bound by pre- $g0. 
ſcription to repair the roads within the townſhip, be ex- 
preſsly exempted, by the provifions of a road act, from the 
charge of repairing new roads to be made within the town - 


6, 
ſhip, that charge muſt neceſſarily fall on the reſt of the 4 
pariſh, 8 | 


2. Term Rep. 


But it is ſaid, that the tenants of the lands adjoining are 


bound to ſcour their ditches (5). (% March 26. 
| | 1. Vent. 90. 183. 


And there is no doubt but particular perſons may be bur- e 144. 


thened with the general charge of repairing the highway in 8. H. 3. 5. 

two cafes, vix. in reſpect of an incloſure of the land where- Ld. Ray. 725. 

in it lies; and in reſpect of a preſcription, ; | 2 Rep. 
And rIRsr, a particular perſon may be bound to repair a 

highway in reſpect of an incloſure. | : 


Seck. 6. As where the owner of lands not incloſed, 1. R. Abr. 390. 
next adjoining to the highway, incloſes his lands on both 38 366. 
fides thereof, in which caſe he is bound to make a perfect Loom 2 
good way, and ſhall not be excuſed for making it as good Burr. 461. to 
Nas it was at the time of the incloſure, if it were then any 466. contra. 
way defeQive; becauſe, before the incloſure, the people Ld. Ray. 1170. 
uſed, when the way was bad, to go for their better paſſage, 
over the fields adjoining, out of the common track, which 


liberty is taken away by the incloſure. 


S:#, 7. Alſo it hath been holden, that if one incloſe 1.Siderfing64. 
land on one fide, which hath been anciently incloſed of the 
other de, he ought to repair all the way, but that if there 
be not ſuch an ancient incloſure of the other fide, he ought 
to repair but half that way. | 


And it is ſaid, that wherever one is bound to repair a 
highway in reſpect of an incloſure, and lays it open again 
as it was before, he ſhall be freed from the charge of repair- 
ing it. | 


+ So in a writ of ad quod damnum, and inquifition found 3. Ack. 172. 
thereupon, after the perſon hath once made the road, 
(and it is not neceſſary the whole new road ſhouic go 
| through 
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through his own ſoil) the pariſhioners ought to keep it in 
repair; becauſe being diſcharged from the repairing af the 
old road, no new burthen is laid upon them; their labour 
1s only transferred from one place to another. But if the 
new road lies in another parith, the perſon who ſued out 
the writ, and his heirs, ought to keep it in repair ; becauſe 
as the inhabitants of the other pariſh gained no benefit from 
the old road being taken away, it would be impoſing a new 
charge upon them, for which they enjoyed no compenſa- 
non. 


Rex v. Fleck- + So alſo if a highway be incloſed by virtue of a ſpecial act 


now, 1. Burr. of parliament for incloſing and dividing common fields, &c. 
* it ſhall continue to be repaired by the pariſh or townſhip, 
as it was before, unleſs otherwiſe — by the act; for 

if he who incloſed the ground adjoining to the highway 

were obliged to repair, it might happen that the expence 

af repairing would be more than the value of his allotment. 


SECONDLY, A particular perſon may be bound to repair 
a highway in reſpect of a preſcription (a}. = Ab 
; h 
(a) Where the Sec. 8. It is ſaid, that a corporation aggregate may be 
original of a compelled to do it by force of a general preſcription, that 
wn Fran 9 it ought and hath uſed to do it, without ſhewing that it 
rhe preſcrip- uſed to do fo in reſpect of the tenure of certain lands, or 
tion is deſtroy- for any other conſideration; beeauſe ſuch a corporation, in 
ed. judgment of law, never dies, and therefore, if it were ever 
7 4/12, bound to ſuch a duty, it muſt needs continue to be always 
27. Aſlize 8, ſo; neither is it any plea that ſuch corporation have always 
21. Ed, 4. 35. done it out of charity; for what it hath always done, it ſhall 
Brook, Pre- he preſumed to have been always bound to do. 
ſcription 49. 2 | 8 
3 54,83. But it is ſaid, that a perſon cannot be charged with ſuch 
21. Ed. 4. 31. a duty by a general preſcription from what his anceſtors 
Keilw. 52. a. have done, becauſe no one is bound to do what his anceſ- 
Latch. 206. tors have done, unleſs it be for ſome ſpecial reaſon, as the 
4 having lands deſcended from ſuch anceſtors, which are 
190. 255. bolden by ſuch like ſervice, &c. Yet it ſeems, that an in- 
Salk. 357. a. dictment charging a tenant in fee ſimple with having uſed 
of right to repair ſuch a way ration? tenuræ terræ ſuæ, 18 cer- 
tain enorfFh, without adding, that his anceſtors, or thoſe 
whoſe eſtate he hath, have always ſo done, for that is im- 
plied in ſaying, ** that he has always uſed to do it ratione 


*© tenure fue.” 


Alſo an occupier, as ſuch, though at will only, is in- 
dictable for ſuffering a houle ſtanding upou the highway — 


r 
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be ruinous, &c. and the words © ratione tenure, c.“ if 
added, are ſurplus. 


| 4 
Sect. 9. However, it ſeemeth certain, that whether a 1. Mod. 112. 
particular perſon be bound to repair a highway by inclo- 3 Hon 3 
ſure or preſcription, &c. yet the pariſh cannot take advan- ;; oa age 5 
tage of it upon the plea of © not guilty” to an indictment 382. 
againſt them for not repairing it, but ought to ſet forth 1 18. 
1 J X 198. 409. 
their diſcharge in a ſpecial plea (1). 127 4 =Y 


922, 1162. Strange 179. 


(1) Ir muſt appear upon the face of the mdiftment by what right the charge is 
laid upon the particular diviſion of any pariſh which is in one county,only, 5. Burr. 
2702; as that they have reparred time out of mind, and. 276. B. R. H. 259. 


As to the ſecond particular, v:z. at whoſe charge, and by 
whom the highway ought to be repaired by force of THE 


STATUTE. 


For the better underſtanding whereof I ſhall examine, 


1. Who are by ſtatute compellable to work in the re- 
pairs thereof in their own perſons, or by others. 


2. Who may be aſſeſſed to a rate made for the defraying 
of the extraordinary charges of ſuch repairs. | 


3. In what manner fines for non: repairs ſhall be levied 
and aſſeſſed. 


4. In what manner the profits of lands ſettled in truſt for 
the repairs of the highways ſhall be employed. 


+ As to THE FIRST POINT, viz. Who are compellable 
to work by ſtatute in the repairs of highways. 


Set. 10. It is enacted by 13. Geo. 3. c. 78. ſ. 34. © That 
ce the ſurveyor to be appointed, as hereafter mentioned, 
c together with the inhabitants and occupiers of lands, te- 
©« nements, woods, tithes, and hereditaments, within each 
« pariſh, townſhip, or place, ſhall, at proper ſeaſons in 
every year, uſe their endeavours for the repair of the high- 
« ways, and ſhall be chargeable thereunto, as followeth..”? 


Statute duty. 


Sect. 11. By 13. Geo. 3. c. 78. 1. 34. Every perſon 

& keeping a waggon, cart, wain, plough, or tumbrel, and 
c three or more horſes or beaſts of draught uſed to draw the 
« ſame, ſhall be deemed to keep a team, draught, or plouel!, 
« and be liable to perform ſtatute duty with the ſame, in the 
| ee pariſh, 
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* pariſh, townfhip, or place where he reſides, and ſhalh. 
% fix days in every year, (if fo many days ſhall be found 
«© neceflary) to be computed from Michaclmas to Michael- 
„ mas, ſend on every day, and at every place, to be ap- 
© pointed by the ſurveyor for the amending the highways 
« in ſuch pariſh, townſhip, or place, one wain, cart, or 


carriage, furniſhed after the cuſtom of the country, with | 


« oxen, horſes, or other cattle, and all other neceſſaries 
« fit to carry things for that purpoſe, and alſo two able 
© men with ſuch wain, cart, or carriage; which duty ſo 
performed, ſhall excuſe every ſuch perſon from his duty 
& in ſuch pariſh, townthip, or place, in reſpect of all lands, 
« tenements, woods, tithes, or hereditaments, not exceed- 
& ing the annual value of fifty pounds, which he ſhall oc- 
« cupy therein,” | 


+ Sect. 12. And by 13. Geo. 3. c. 78. ſ. 34. Every per- 
& ſon keeping ſuch team, draught, or plough, and occupy- 
c ing in the ſame pariſh, townthip, or place, lands, tenements, 


« woods, tithes, or hereditaments, of the yearly value of fifty 


« pounds, over and beyond the faid yearly value of fifty 
« pounds, in reſpect whereot ſuch team-duty ſhall be per- 
„formed; and every ſuch perſon occupying to the yeariy 
« value of fifty pounds in any other parith, townſhip, or 
place, beſides that wherein he refides, and every other 
„ perſon not keeping a team, draught, or plough, but oc- 
« cupying to the yearly value of fifty pounds, in any pariſh, 
« townſhip, or place, ſhall, in like manner reſpectively, 
« and for the fame number of days, find and fend one wain, 
« cart, or carriage, furniſhed with not leſs than three 
& horſes, or four oxen and one horſe, or two oxen and 


„ two horles, and two able men, to each wain, cart, or 


carriage; and in like manner for every fifty pounds per 
annum reſpectively, which every ſuch perſon ſhall further 
« occupy, in any ſuch parith, townſhip, or place reſpec- 
« tively; ſuch wains, carts, or carriages, to be employed 
« by thc ſurveyor in repairing and amending the highways 
« within the parith, townſhip, or place where ſuch lands, 


„ tenemeuts, woods, tithes, or hereditainents, ſhall reſpec- 


« tively lie.“ 


+ Sec. 13. And by 13. Geo. 3. c. 78. ſ. 34. Every per- 
„ fon who ſhall not keep a team, draught, or plough, but 
« thall occupy under the yearly value ot fifty pounds, in the 
„ parith, townthip, or place where he refides, or in any pa- 
« rith, townſhip, or place; and every perſon keeping a team, 
« draught, or plough, and occupying under the yearly va- 


«© lue of fifty pounds, in any other pariſh, townſhip, or 


6 place, than that wherein he rendes, 1thall reſpectively 
« con- 


Ch. 76. To HIGHWAYS. 159 


c 


* 
oY 


«c 
Cc 
cc 
«c 
£6 
60 


ſale of the goods and chattels of the perſon or perſons re- 


with ſuch team, draught, or plough.” 


& draught, or plough, but ſhall keep one or more cart, or team, but keep 
carts, and one or two horſes or beaſts of draught only, one or two 

« uſed to draw in each of ſuch carts upon the highways, horles uſed to 
« ſhall be obliged to perform his ſtatute-duty for the like 


contribute to the repair of the highways, and pay to the 
ſurveyor of ſuch pariſh, townſhip, or place reſpectively, 
in licu of ſuch duty, the ſums following, viz. For every 
twenty thillings of the annual value of ſuch lands, tene- 
ments, woods, tithes, or hereditaments reſpectively, the 
ſum of one penny for every day's ſtatute-duty which 
thall be required and called for by the ſurveyor of ſuch 
parith, townthip, or place reſpectively, in every year not 
exceeding fix days duty in the whole, as aforeſaid ; and 
every ſuch perſon reſpectively ſhall, in like manner, pay 
the ſum of one penny for every twenty ſhillings of the 
annual value which he ſhall occupy in any ſuch pa- 
rith, townſhip, or place reſpectively, above the annual 
value of fiity pounds, and leſs than one hundred pounds; 
and ſo for every twenty ſhillings that each progrefſive 
and intermediate annual value of twenty ſhillings, which 
he {hall ſo occupy, ſhall fall ſhort of the further increaſe 
of fifty pounds, in every pariſh, townſhip, or place, where 
ſuch lands, tenements, woods, tithes, and hereditaments 
ſhall reſpectively lie, for every day's ſtatute- duty ſo to 
be required as aforeſaid.“ Et 


+ See, 14. By 13. Geo. 3. c. 78. ſ. 34.“ The faid ſeveral How the con- 
ſums ſhall he conſidered as compolitions, and thall be paid tributions arz 
to the ſurveyor of the pariſh, townſhip, or place, in which do Þs *<ccived. 
they are charged, tor the uſe of the highways therein, at the 
time ſuch compoſitions are to be paid under the authority 
of this act, or within ten days after; or in default of ſuch 
payments, ſuch money ſhall be levied by difireſs and 


fuſing to pay the ſame, in ſuch manner as the forfeitures 
for the neglect in performing the {tatute-duty are hereby 
authoriled to be levied and raiſed.” 


+ See. 15. But by 13. Geo. 3. c. 78. f. 34. it is provided, 
That no perſon keeping ſuch team, draught, or plough, 
and performing the duty with the lame as atoreſaid in the 
pariſh, townthip, or place where he reſides, and not oc- 
cupying within the ſame to the yearly value of thirty _ 
pounds, ſhall be obliged to ſend more than one labourer, | 


The duty re- 109 


+ Seck. 16. By 13. Geo. 3. c. 78. ſ. 35. it is further quired from if 
enacted, © That every perſon who ſhall not keep a team, 


pertons who 
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horſes, or beaſts of draught, and one labourer to attend 
each cart, or to pay for the lands, tenements, woods, 
and hereditaments, which he ſhall occupy, according 
to the rate aforeſaid, at the option of the ſurveyor.” 


+ See. 17. And by 13. Geo. 3. c. 78. ſ. 38. Every per- 
ſon Who mall — 3 ae, e 
wheel- carriage, and not keep a team, draught, or plough, 
nor occupy lands, tenements, woods, tithes, or heredita- 
ments, of the annual value of fifty pounds, in the pariſh, 
townſhip, or place where he ſhall reſide, ſhall pay to the 
ſurveyor one ſhilling in reſpect of every ſuch day's ftatute- 
duty, for every horſe which he ſhall draw in any ſuch 
carriage, or ſhall pay according to the value which he ſhall 
occupy, according to the rate aforeſaid, at the option of 
the ſurveyor,” 


+ Se. 18. And by 13. Geo. 3. c. 78. ſ. 35. Every 


«c 


£6 
66 


«c 


cc 


man inhabiting in any pariſh, townſhip, or place, and being 
of the age of eighteen, and under the age of fixty years, 
not chargeable in any of the reſpects aforeſaid for lands; 
tenements, woods, tithes, or hereditaments, of the yearly 


value of four pounds, or upwards, and not being bona 


fide an apprentice or menial ſervant; nor 2 per- 
formed the ſaid duty, or paid the compoſition for the 
ſame, in any other pariſh, 1 or plate, for that 
year, ſhall, by themſelves, or one ſufficient labourer for 
every of them, upon every of the ſaid days on which 
they ſhall be called forth by the ſaid ſurveyor, together 
with the ſaid other labourers, work and labour in the 
amendment of the ſaid highways, as they ſhall be directed 


by ſuch ſurveyor.” 


+ Se. 19. And by 13. Geo. 3. c. 78. . 35. If the ſaid 
teams, draughts, or ploughs, or any of them, ſhall not be 


thought needful by the ſurveyor on any of the ſaid days, 


then every ſuch perſon who ſhould have ſent any ſuch 
team, draught, or plough, according to the directions 
aforeſaid, ſhall, according to the notice to be given as 
herein- after directed, ſend unto the ſaid work, for every 
one ſo ſpared, three able men, there to labour as afore- 
ſaid, or to pay to the ſaid ſurveyor tour ſhillings and ſix- 
pence in lieu thereof.“ | 


+ See. 20. And by 13. en. 3, c. 78. ſ. 35. © All ſuch 
perſons as aforeſaid ſhall reſpectively have and bring with 
them ſuclr ſhovels, ſpades, picks, mattocks, and other 
tools and inſtruments as are uſeful and proper for the 
purpoſes aforcſaid.” | 

And 


a ae A —_— * 8 * 
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© lawful for ſuch ſurveyor to diſcharge every ſuch team, 
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+ Sec. 21. By 13. Geo. 3. c. 78. ſ. 35. All the faid The duty 
perſons and carriages ſhall diligently perform the work and work ſhall be 
labour to which they ſhall be appointed by ſuch ſurveyor for done eg 
eight hours in every of the ſaid days, within ſuch pariſh, Ss a- day. 
townſhip, or place, or in getting and cartying materials 

in and from any other pariſh, townſhip, or place, to be 

employed in the repair of the highways of the pariſh, 

townthip, or place, for which they ſhall be required to 

perform ſuch duty and labour as aforeſaid. 


+ Sect. 22. And by 13. Geo. 3. c. 78. ſ. 35. If any perſon If labouters 
ſending a team, as aforeſaid, ſhall not ſenda ſufficient la- retuſ- towork, 
bourer beſides the driver (except as herein before mention- the 2 
ed), or if any ſuch labourer, or driver, or any other labourer, ws IE 1 
or the driver of any cart, required by this act to perform recover the 


ſtatute- duty, as aforeſaid, ſhall refuſe to work and labour, penalty a- 


during the time above mentioned, according to the di- Zainſt the 


rection of the ſurveyor; or if any driver ſhall refuſe to- er. 


carry proper and ſufficient loads; it thall and may be 
cart, or labburer, and to recover from the owner of 
every ſuch team or cart the forfeiture which every ſuch 


perſon or perſons would have incurred by vittue of this 
act, in caſe no ſuch team; cart, or labourer reſpectively 


had been ſent.” 


+ Sed. 23. By 13. Geo. 3. c. 78. 1. 36. it is alſo farthet Part of a team 


enacted, ** "That the ſurveyor, where the employment for may be called 
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teams is of ſuch ſort that two horſes will be ſufficient for for: 
one cart, or where a ſtand-cart with one horſe ſhall be 
neceſſary, ſhall call upon any perſon liable to ſend a 
team, draught, or plough, by virtue of this act, who 
keeps one-or more cart or carts, and three or more horſes, 
to ſend ſuch cart or carts, horſe or hotſes, to perform 
his ſtatute duty, as the ſurveyor ſhall find moſt conve- 
nient, and ſhall direct; and the ſurveyor ſhall allow 
every ſuch ſtand- cart and one horſe as half a team, and 
every cart and two horſes as two-thirds of a team; and if 
a waggon ſhall be found neceſlary for any particular bu- 
fineſs, the ſurveyor may require the duty, or any part 
thereof, to be performed with ſuch waggon, by any per- 
ſon who keeps one; which directions of the ſurveyor 
ſhall be obſerved, or the perſon hable to perform ſuch 
duty ſhall forfeit ſuch ſum as the duty ſo required of him 
ſhall bear, in proportion to the forfeiture hereby in- 
flicted for every neglect in performing duty with a team, 
draught, or plough. | | 
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+ Seck. 24. By 13. Geo. . 8. 6 my ſuch ſur- 


veyor ſhall, from time to time, give to, or caule to be left 
at the houſe or ufual place of abode of every perſon or 
perſons lo liable to perform ſuch duty or labour, as in 
this act directed, four days notice at the leaſt of the day, 
hour, and place, upon which each of the ſaid days duty 
ſhall be required to be performed. 


+ Sect. 25. By 13. Geo. 3. c. 78. ſ. 37. * Every perſon 
or perſons making default in finding and ſending each 
wain, cart, or carriage, furniſhed as aforeſaid, and ſuch able 
men with the ſame, as herein required, or in performing 
the laid duty at the time and place, and in the manner, 
by this act directed, ſhall, for every ſuch default or neg- 
lect in ſending ſuch wain, cart, or carriage, with ſuch 
men as aforeſaid, forfeit the ſum of ten ſhillings; and 
for every default in ſending every cart with one horſe 
and one man, three ſhillings; and for not ſending every 
cart with two horſes and one man, five ſhillings: and 
every perſon or perſons making default in ſending any ſuch 
labourer, and every perſon making default in performing 
ſuch labour, at the time and place, and in the manner di- 
rected by this act, or in paying ſuch compoſition- money 
for the ſame as herein mentioned, ſhall, for every ſuch neg- 
lect, forfeit the fum of one ſhilling and fixpence; all which 
forfeitures ſhall be applied forthe uſe of the highways within 
the parith, townſhip, or place, where the ſame ſhall ariſe. 


+ Sed. 26. By 13. Geo. 3. c. 78. ſ. 37. The faid ſur- 
veyor thall fairly and equally demand and require ſuch duty 
and labour from every perſon or perſons liable to perform 
the ſame, according to the directions of this act, without 
favour or partiality to any perſon or perſons whomſoever ; 
and if in any pariſh, townſhip, or place, it ſhall not be 
neceſſary to call forth the whole duty in any year, it 
ſhall be abated in a juſt and equal proportion amongſt 
all perſons liable to the ſame. 


+ Sed?. 27. By 13. Geo. 3. c. 78. ſ. 37. © The ſaid ſur- 
veyor may and ſhall, and he is bereby required, with all 
convenient ſpeed, after default made in performance of ſuch 
duty or labour as aforeſaid, to proceed for the recovery of 
the penalties or forfeitures hereby inflicted for the fame 
reſpectively, in manner herein-atter directed, ſo that the 
ſame may be recovered before he makes up his accounts 
in the manner directed by this act.“ | | 


Perſons liable + Fe. 28. But by 13. Geo. 3. c. 58. ſ. 38. it is enacted, 
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draughts, plough or ploughs, with men, horſes, or 
oxen, in manner aforeſaid, ſhall and may compound 
for the ſame, if he, ſhe, or they, ſhall think fit, by 
paying to the ſaid ſurveyor, at the time, and in the man- 
ner herein-after mentioned, ſuch ſum or ſums of money 
as the juſtices of the peace for the limit wherein ſuch 
pariſh, townſhip, or place thall be, or the major part of 
them, at their ſaid ſpecial ſeſſions, to be held in the 
firſt week after Michaelmas quarter ſeſſions in every year, 
ſhall adjudge and declare to be reaſonable, not exceeding 
fix ſhillings, nor leſs than three ſhillings, for each team, 
draught, or plough, for each day; and in default of 
their adjudging and declaring the fame, the ſum of four 
ſhillings and ſix-pence for and in lieu of every ſuch day's 
duty for each team, draught, or plough; and for every 
cart and one horſe or beaſt of draught, two ſhillings; 
and for every cart with two horſes or beaſts, of draught, 
three ſhillings, for and in lieu of every day's duty; and 
every inhabitant liable to perform ſuch duty or labour 
as aforeſaid, and not chargeable in any other reſpect az 
aforeſaid, ſhall and may compound for the ſame, if he, 
ſhe, or they, ſhall think fit, by paying to the ſurveyor 
the ſum of four-pence, for and in lieu of every ſuch day's 
duty or labour reſpectively, at the time, and in the man- 
ner, herein- after directed for the payment of compo- 
ſition- money.“ 5 
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+ Seck. 29. By 13. Geo. 3. C. 78. ſ. 39. it is provided, But if labour. 
That if it ſhall appear to the juſtices, at their ſpecial ſeſ- 
ſions, to be held in the week next after Michaelmas quar- 
ter ſeſſions, that, from the directions herein- before given 
for the performing and compounding the ſtatute- duty, 
there will be difficulty in procuring the neceſſary car- 
riages, or a ſufficient number of labourers, for the repair 
of the highways, in any particular pariſh, townſhip, or 
place, within their reſpective limits, without paying high 
and extravagant prices for the ſame; it ſhall and may be 
lawful for ſuch juſtices to order and direct the team-duty 

* hereby required, or ſo much thereof as they ſhall think 
fit, to be performed in kind, within every ſuch pariſh, 

townſhip or place, except in reſpe& of ſuch teams as 

belong to perſons who do not occupy lands, tenements, 
woods, tithes, or hereditaments, of the annual value of 
thirty pounds within the ſame ; and alſo to order the la- 
bourers, liable by this act ro perform or compound for 
ſtatute-duty, or ſuch part of them as they ſhall think fit, 
to perform ſix days labour upon ſuch highways in kind, 
in caſe ſo many days duty ſhall be required, upo! 
M 2 


ers cann It be 
procured ex- 
cept at extra- 
vagant prices, 
the juftices 
may order the 
perſons liable 
to perform the 
duty at the or- 
dinary Wages, 
and dedutt 
the compoſi- 
tion- money. 
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; 304 


The per- 
ſons liable to 
be called on, 
in ſuch caſe, 
ſhall be choſen 
at a veſtry by 
ballot. 


[4 The order 
thereon ſhall 
ſuperſede the 
liberty of com- 
pounding. 


Power of mi- 
tigation. 


cc 
cc 
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paid for ſuch labour the uſual and cuſtomary wages given 
to labourers in ſuch pariſh, townſhip, or place, deduct- 
ing thereout the ſum of four-pence for each day's duty 
ſo periormed, being the compoſition hereby allowed for 
labourers: provided, that if part of ſuch teams or la- 
bourers only are required, it thall be directed by the ſaid 
order of the juſtices in ſome given proportion, as one 
half, third, or fourth part thereof.“ 


+ Set. 30. By 13. Geo. 3. c. 78. ſ. 30. The ſurveyor 
ſhall, in that caſe, at a public veſtry for ſuch pariſh, town- 
ſhip, or place, put the names of all the perſons liable by 
this act to ſend ſuch trams into one hat or box, and the 
names of all the perſons liable to perform ſuch labour 
into another hat or box, and ſome inhabitant then pre- 
ſent ſhall draw out ſuch number from each as ſhall be 
equal to the proportion ſo ordered by the ſaid juſtices, 
and the perſons ſo drawn ſhall perform ſuch duty in 
kind for that year; and it any ſuch order ſhall be made 
or continued in the ſubſequent year, the ſame me- 
thod ſhall be obſerved, but the names drawn in the pre- 
ceding year ſhall not be put into ſuch hat or box; and 
in every ſucceeding year ſuch method and regulation 


' ſhall be obſerved by ſuch ſurveyor, as to render the duty 


ſo required to be performed in kind as equal amongſt the 
ſeveral perſons liable thereto as may be.“ 


+ Se. 31. By 13. Geo. 3. c. 78. ſ. 39. © Such order of 
the faid juſtices, ſo far as the ſame ſhall be extended, ſhall 
ſuperſede the. ſaid power or liberty of compounding, and 
ſhall be binding and effectual to all intents and purpoſes 
whatſoever, and ſhall continue in force until it ſhall be 
diſcharged or varied by the juſtices at ſome fubſequent 
ſpecial ſeſſions for the highways within ſuch limit, to 
be held in the week next after Miehaclmus quarter ſeſ- 
ſions.“ | 


+ Seat. 32. By 13. Geo. g. c. 78. 1. 40. it is alſo further 


enaQted, © That where any perſon ſhall keep a team, draught, 
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or plough, and ſhall not occupy lands, tenements, woods, 
tithes, or hereditaments, to the value of thirty pounds 
per annum, in the pariſh, townſhip, or place, where he 
{hall reſide, but ſhall in part maintain his hories and 
beaſts of draught uſed in oh team upon or from lands 
which he ſhall occupy 11 one or more adjacent pariſh 
or pariſhes, it ſhall and may be lawful for the ſaid juſtices, 
at ſome ſpecial ſeſſions, to mitigate and reduce the duty 


or compoſition ſo required to be performed or paid by 
*« {ſuch 


cc 
( 
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ſuch perſon or perſons, in ſuch manner, and to ſuch 


ſum, as they ſhall think juſt and reaſonable.“ 
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+ Sef. 33. But by 13. Geo. 3. c. 78. ſ. 41. it is provided, Survevors to 


That the ſaid ſurveyor of every parith, townſhip, or place, give notice of 
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ſhall, on ſome Sunday in November in every year, cauſe 


ten days notice at the leaſt to be given in the church or 


chapel of ſuch pariſh, townſhip, or place, and if there 
be no church or chapel, or no {ervice performed therein, 
then at the moſt public place there, and repeat the like 
notice in ſuch church, chapel, or place, on the next ſuc- 
ceeding Sunday, of the time and place when and where 
the perſons permitted under the authority of this act, and 
inclined to compound for the ſaid duty, in manner afore- 
ſaid, may fignify to ſuch ſurveyor their intention to 
compound; and all perſons ſignifying the fame, who 
ſhall then, or within the ſpace of one calendar month 
afterwards, pay to ſuch ſurveyor the compoſition autho- 


riſed and allowed by this act, ſhall be diſcharged from 


the performance of ſuch duty, Which compoſition- money 
ſhall be employed by the ſurveyor for the ufe of the 
ways; and that no compoſition ſhall be permitted, un- 
leſs the ſame ſhall be paid at the day, or within the time 
aloreſaid.“ N 


+ Seck. 34. By 13. Geo. 3. c. 78. ſ. 41. In caſes where 
the occupation of any lands, tenements, woods, tithes, or 
hereditaments, ſhall be changed, or any new occupant or 
inhabitant ſhall come to reſide in ſuch pariſh, townſhip, 
or place, after the time appointed for ſuch compoſition, 
then the perſon or perſons occupying ſuch lands, tene- 
ments, woods, tithes, or hereditaments, or fo reſiding in 
ſuch pariſh, townſhip, or place, thall be allowed to com- 
pound in manner atorctaid : provided he, ſhe, or they, 


ſhall pay the ſaid compoſition- money to the ſaid ſurveyor 


within fourtecn days after he, ſhe, or they, ſhall enter 
upon ſuch lands, tenements, or hereditaments, or ſhall 
come to refide in ſuch pariſh, townſhip, or place; and 
every tenant or occupier of any lands, tenements, woods, 
tithes, or hereditaments, who intends to quit the poſ- 
ſeſſion thereof, within ſix calendar months from the time 
fixed for making ſuch compoſition, ſhall and may com- 
pound for half the duty hereby required, and the ſuc- 
cceding tenant or occupier ſhall and may, in that caſe, 
compound or perform the duty in kind for the other halt 
thereof.“ 


+ Se. 35. By 13. Geo. 3. c. 78. ſ. 41. « If the ſurveyor 
ſhall receive from any perſon or perſons a compoſition for 
| equally 


M 3 % more 


| 
| 
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the time and 
place for come 
pounding, 


Perſons who 
enter into the 
occupation of 
lands ſubſe- 
uent to the 
time of com- 
pounding. may 
afterwards 
compound, 


The comprffe 
tron and the 
au'y thall be 
apportioned. 
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Nuty where 
no carriage is 


kept. 


Of che ſeed 
month. 


Perſons ex- 
empted. 
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„ more duty than ſhall be required from the other inhabi- 
& tants and occupiers within the ſame pariſh, townſhip, or 
& place, for the ſame year, he ſhall repay ſuch extraordi- 
« nary compoſition-money to ſuch perfon or perſons, ſa 
« as to bring the duty to an equality amongſt all ſuch in- 
« habitants and occupiers.” | | 


+ Se, go. By 13. Geo. 3. c. 78. f. 42. Where any 
„ perſon ſhall keep a draught or plough, and no carriage, 
ehe ſhall pay to the ſurveyor the ſum of one ſhilling for 
every horſe or pair of oxen or neat cattle, uſed in ſuch 
© draught or plough, for every day's ſtatute-duty on the 
* day ſuch duty is required to be performed, or pay accard- 
ing to the rate aforelaid for the lands, tenements, woods, 
„e tithes, and hereditaments, which he ſhall occupy in 
„ ſuch pariſh, townſhip, or place, at the option of the 


« ſurveyor.” 


+ Sed. 37. By 13. Geo. 3. c. 78. ſ. 42. The inhabi. 


© tants of every pariſh, townſhip, or place, at ſome veſtry, 


or other public meeting, held purſuant to this act, may 
© appoint three months in every year, within which na 
„ ſtatute-duty ſhall be performed: one month in the 
& ſpring, to be called the /eed month; one month in the 


* ſymmer, far the hay harveſt; and one other month in 


„ the ſummer, for the corn harveſt,” 


+ Sec. 38. But by 13. Geo. 3. c. 78. ſ. 42. it is provided 

« That notice in writing be given of the times ſo appointed 
* to the ſurveyor of ſuch pariſh, townſhip, or place reſpec- 
« tively, and alſo tq the ſurveyor of every turnpike road 
« lying within the fame, within three days after every ſuch 
* meeting, and fourteen days at leaſt before the beginning 
« of each of ſuch months.” 


+ 3:4. 39. By 26. Geo. 3. c. 107. ſ. 130. © No ſerjeant, 
« corporal, or drpmmer of the militia, nor any private man, 
* from the time of his enrollment until his diſcharge, 
« ſha}l be obliged to perform any highway duty commonly 
called ſtatute- work.“ : | 5 


+ N. B. In the expoſition of the former ſtatutes upon 
this ſubjeR, 278. the 2. and 3. Philip and Mary, c. 8. ſ. 2.; 
the 22. Car. 2. g. 12. ſ. 8. and 9.; the 18. Eliz. c. 10. ſ. 2. 
and 3.; and the 7. and 8. Will. 3 c. 2g.; the language of 
which is, with little variation, purſued by the above fta- 
tate, 13. Geo. 3. c, 78. the following opinions have been 
holden. a FN | 


* 


8 4. : 


Ch. 16. To HIGHWAYS. 767 


Seck. 40. FirsT, that (a) perſons in holy orders are (a); Keb 255. 
within the purview of them, in reſpect of their ſpiritual _ | 
poſſeſſions, as much as any other perſons whatſoever, in „ 
reſpect of any other poſſeſſions, for the words are general, 2, Inſt. 1 
and there is no kind of intimation that any particular per- 


ſons ſhall be exempted more than others. 


Sef?. 41. SECONDLY, (3) that he who keeps ſeveral (5) Ray m. 1886. 
draughts in a pariſh is bound to ſend a team for each draught, 2 
whether he occupy any land in the pariſh or not; and in Vide Dalt. 
like manner, that he who occupies ſeveral phbugh-lands, c. 26. 
ought to ſend a team for each plough-land, whether he 2. Keble 617, 


keeps any draught or not. 


Sed. 42. THIRDLY, that (c) notwithſtanding the words (:) Palm. 389. 
of the ſtatute extend only to the occupiers of lands, yet if 2+ Rei: 413. 
the owner neither occupy them, nor let them, but ſuffer 
them to lie freſh, he ſhall be charged as much as if he had 
occupied them, for there 1s no reaſon that the publick ſhall 


ſuffer for his negligence. 


Sec. 43. FovRTHLY, that it is no excuſe for the inha- 
bitants of a pariſh, being indicted at common law for not 
Tepairing the highways, that they have done the full work Dat. c. 
required of them by ſtatute; for ſince theſe ſtatutes are 
wholly in the affirmative, and made in aid of the common 
law, and to ſupply the defects thereof, they thall not be 
conſtrued to abrogate any proviſion thereby made for theſe 


purpoſes. 


12 
* 


+ Sect. 44. FIFTHLY, that the appointment by the ſur- Reg. , Kime, 
veyor to do the fix days ſtatute- work, mult expreſs the par- 2 Ld. Ray. 8 58. 
ticular days on which the work 1s required to be done, and 1. Salk. 357. 

not ſay between ſuch a day and ſuch a day only. 


+ Sect. 45. SIXTHLY, that the inhabitants of a pariſh Wheeler v. 
into which a road 1s turned by turnpike truſtees, are not Cooper, 1. B, 
bound to do ſtatute-work thereon. But by 13. Geo. 3. c. 84. Rep. 993+ 
ſ. 60. the ſurveyors of turnpike roads may, when neceſſary, 
eaforce the powers given by the highway act. ; 


N. B. DarTovw is of opinion, that he who keeps a Chapter 26. 
draught and but two horſes, ought to attend therewith at : 
the times appointed, and that if he carry with them ſuch 
loads as they are able to draw, he ſhall be excuſed. 


+ Sect. 46. And whereas there may be turnpike roads in Howthe funds 


ſuch a ſtate and condition of repair, that the Ratute-duty % turnpike 
roads may be 


applied to the ſtatute repair of the highways, 


M 4 required 
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required to be performed upon them may be diſpenſed with, 
&c. &c. it is therefore enacted by 13. Geo. 3. c. 84. 1. 58. 
* That the juſtices at any ſpecial ſeſſions, upon application 
& to them made by the ſurveyor of any place in which ſuch 
„ turnpike rqad lies, may ſummon the clerk and ſurveyor 


of ſuch turnpike road to appear before them at ſome 


e other ſpecial feſſions, and then and there to produce be- 


fore them a ſtate of the revenues and debts belanging to 


* ſuch turnpike road, and ſuch juſtices may then and there 


* enquire into the ſtate and condition of the repairs thereof, 


„ and alſq of ſuch other highways; and if it ſhall. appear 
„to them, upon full and clear evidence, that the whole or 
* any part of ſuch ſtatute-duty may be conveniently diſ- 


«© penſed with from ſuch turnpike roads, without endan- 


gering the ſecurities for the money advanced upon the 
credit of the tolls thereof, and that ſuch ſtatute-duty is 
e wanted for the repairs of the other highways within ſucli 
« parith, townſhip, or place, the ſaid juſtices may order 
the whole or part of ſuch ſtatute-duty to be performed 
„upon the highways, not being turnpike, within ſuch 
« pariſh, townſhip, or place, under the direction of the 
* ſurveyor thereot, during ſuch time as to them thall ſeem 
“ Juſt and reaſonable. 1 | 9 


As to THE SECOND POINT, vis. Who may be aſſeſſed to 
a rate made for the detraying of the extraordinary charges 


of ſuch repairs. 


The ju tices 


+ Set. 47. It is recited by the abovementioned ſtatute 


at ſeſſions, on of 13. Geo. 3. c. 78. ſ. 30. © That in ſome pariſhes, town- 
applita ion of ſhips, or places, there may not be ſufficient materials for 


the ſurvevcr, 
may direkt 2 
rate for the 
purpoſe of 
purchaſing, 
matertals, if 
none are to be 
Prog ure d 
within ihe 


parith, 


the repair of the highways within the fame, nor within the 
waſte lands, common grounds, rivers or brooks, of any 
other parith, townſhip, or place, lying within a convenient 
diſtance from ſuch highway, by reaſon whereof the ſur— 
veyor of ſuch highway may be forced to buy ſuch materials, 


and to make zecomrence and fatisfaction to the owner or 
occupier of incloſed lands, for damage which may be done 


by getting and carrying thereof; and whereas no provi- 
fon is made for raiſing a fund to reimburſe the expences 
thereof, and alſo fuch expences as the faid ſurveyors may 
incur, by erecting guide-poſts, or other poſts or ſtones, and 
by making or repairing ſuch trunks, tunnels, plats, bridges, 
or arches, as aforeſaid, and by rendering ſatisfaction for 
damages done to lands by the making of new ditches or 
drains, nor for the ſalary to be paid by ſuch pariſh, town- 


ſhip, or place, to ſuch ſurveyor as aforeſaid ;*”” it is 


therefore enacted, © That upon application by ſuch ſur- 
„ yeyox ta the juſtices of the peace, at their ſpecial ſeſ- 
N | dem, 


* 
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levied in ſuch manner as herein-after mentioned.“ 


ſions, and oath made of the ſum or ſums of money 

which he hath bona fide laid out and expended, or which 

will be required for the purpoſes aforeſaid, the ſaid juſ- 

| (2) An order 
tices, or any two or more of them, ſhall, and they are for impoſing a 
hereby impowered, by warrant under their hands and rate was 
ſeals, to cauſe an equal aſſeſſment to be made, for the pur- quaſhed, be- 
poſes aforeſaid, upon all occupiers of lands (2), tenements, <2u'e »t did 
woods, tithes, and hereditaments, within ſuch pariſh, nat 
townſhip, or place, where ſuch money ſhall be ſo ex- duty was ſuf- 
pended or laid out; and the ſame ſhall be made and ficient, and be- 
collected by ſuch perſon or perſons, and allowed in cauſe only the 
ſuch manner, as the ſaid juſtices, by their order at ſuch ry eg 
ſeflions, ſhall direct and appoint in that behalf; and the charged, 
money thereby raifed ſhall be employed and accounted whereasothers 
for according to the direction of the ſaid juſtices, for are equally li- 


the purpoſes aforeſaid ; and the ſaid aſſeſſment thall be Nee 
| Str. 410 Les 


vide Forteſ. 


27. 
+ Sect. 48. But by 13. Geo. 3. c. 78. f. 30. it is provided, 5 
That no ſuch aſſeſſment to be made for thoſe or any of 
thoſe purpoſes, in any one year, ſhall exceed the rate of 
ſixpence in the pound, of the yearly value of the lands, 
tenements, woods, tithes, and hereditaments, ſo to be 
aſſeſſed. | N | 


+ Se. 49. By 13. Geo. 3. c. 78. f. 45. it is further In what man- 


enacted, © That if upon application of the ſuryeyor of the ner an aſſeſſ- 
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highways for any pariſh, townſhip, or place, to the juſ- ment may bs 


tices of the peace for the limit wherein ſuch pariſh, my n 
ſeſ. Vide the caſe 


of the King v. 


townſhip, or place lieth, at their general or-quarter 
ſions ol t 

highways, the ſaid juſtices ſhall be fully ſatisfied, by ton in Che- 
proof upon oath, that the duty directed to be performed, ſhire. 

and the money authoriſed to be collected and received, 

has been performed, applied, and expended, according 

to the directions of this act, or ſhall be fully ſatisfied 

that the common highways, bridges, cauſeways, ſtreets, 

or pavements, belonging to ſuch pariſh, townſhip, or 

place, are ſo far out of order, that they cannot be ſuf- 

fciently amended and repaired, paved, cleanſed, and 
ſupported, by the means herein-before preſcribed (no- 

tice being firſt given of ſuch intended application at the 

church or chapel of ſuch pariſh, townſhip, or place, on 

ſome Sunday preceding ſuch quarter or ſpecial ſeſſions ; 


or if the place be extraparochial, notice in writing being 


firſt given of ſuch intended application to ſome of the 
principal inhabitants reſiding in ſuch extraparochial place, 
a week at leaſt before ſuch general or ſpecial ſeſſions); 


and then, and in any of the ſaid caſes, an equal aſſeſſ- 
„ c : | 66 ment, 


he peace, or at ſome ſpecial ſeſſions for the Inh. of ne 
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Not to exceed 
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pound. 
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ment upon all and every the occupier of lands, tene- 
ments, woods, tithes, and hereditaments, within any 
ſuch pariſh, townſhip, or place, ſhall or may be made 
and collected by ſuch perſon or perſons, and allowed in 
ſuch manner, as the ſaid juſtices, by their order, at ſuch 
general or ſpecial ſeſſions, ſhall direct and appoint in that 
behalf; and the money thereby raiſed ſhall be employed 
and accounted for, according to the orders and directions 


of the {aid juſtices, for and towards the amending, re- 


pairing, paving, cleanſing, and ſupporting ſuch high- 
ways, cauſeways, ſtreets, pavements, and bridges, from 
time to time, as need ſhall require.” 


+ Se. 50. And by 13. Geo. 3. c. 78. ſ. 46. © The af- 
ſeſſment herein-laſt before authoriſed, and the aſſeſſment 
herein- before authoriſed, for buying materials, making 
ſatisfaction for damages, erecting guide- poſts, and pay- 
ing the ſurveyor's ſalary, ſhall not together, in any one 
year, exceed the rate of nine-pence in the pound of the 


yearly value of the lands, tenements, woods, tithes, and 


hereditaments, ſo to be aſſeſſed.“ 


As to THE THIRD POINT, viz. In what manner fines for 


non-repair ſhall be levied and aſſeſſed. 


C. 
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0 
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+ Se. 51. It is enacted by the ſaid ſtatute of 13. Geo. 3. 
78. 1. 47. That no fine, iſſue, penalty, or torteiture, 
for not repairing the 9 or not appearing to any 
indictment or preſentment for not repairing the ſame, 
thall hereafter be returned into THE CourT OFT Excuk- 
QUER, or other court, but ſhall be levied by and paid 
into the hands of ſuch perſon or perſons reſiding in or 
near the parith, townſhip, or place, where the road ſhall 
lie, as the court impoling ſuch fines, iſſues, penalties, or 
forfeitures, ſhall order and direct, to be applied towards 
the repair and amendment of ſuch highways ; and the 
perſon or perſons ſo ordered to receive ſuch fine ſhall, 
and is hereby required to receive, apply, and account 


for the ſame, according to the direction of ſuch court, 


or, in default thereof, ſhall forteit double the ſum re- 
ceived, ' | 


+ Sea. 52. By 13. Geo. 3. c. 78. ſ. 47. If any fine, iſſue, 
penalty, or forfeiture, to be impoſed on any tuch pariſh, 
townſhip, or place, for not repairing the highways, or 
not appearing as aforeſaid, ſhall hereafter be levied on 
any one or more of the inhabitants of ſuch parith, town- 
{hip, or place, that then ſuch inhabitant or inhabitants 


© ſhall and may make his or their complaint to the —_ 
; 640 0 
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« of the peace, at their ſpecial ſeſſions ; and the ſaid jul> 
„ tices are hereby impowered and authoriſed, by warrant 


„ under their hands and ſeals, to cauſe a rate to be made, 


„ according to the form and manner herein-laſt before 
« preſcribed, for the reimburſing fuch inhabitant or inha- 
& hitants the monies ſo levied on him or them as atorefaid ; 


6 which rate ſo made, and confirmed by any two juſtices, 


c ſhall be collected and levied by the ſurveyor of the high- 
6 ways of ſuch pariſh, townſhip, or place, ſo preſented or 
* indicted, as atorefaid ; and the ſaid ſurveyor ſhall, with- 
e in one month next after the making and confirming the 


rate aforeſaid, collect, levy, and pay unto ſuch inhabi- 


5 tant or inhabitants the money ſo levied on him or them 
e as atorcſaid.?? | 


+ Ses. 33. It nath been decided, that if a pariſh conſiſt- 


ing of two diſtricts, which are bound to repair ſeparately, be 


convicted for not repairing the road in one of the diſtricts, 


the other diſtri having no notice of the indictment, the 


Court will conſider it as being ſubſtantially the conviction of 


the one diſtrict, and if the fine be levied on an inhabi- 
tant of the other, will grant a mandamus for a rate to be 
levied on the diſtrict bound to repair the indicted part of 
the road. But the mandamus muſt be ſpecial, ſuggeſting 
that the part of the highway which was the ſubject of 
the indictment, lay wholly in the townthip indicted, and 


that the two townſhips were ſeparately bound to repair 


their reſpective parts of the highway, in order to afford 
the indicted townſhip an opportunity of traverſing the 
facts, 


As to THE FOURTH POINT, viz. In what manner the 
profits of lands ſettled in truſt for the repairs of the high- 
ways ſhall be employed. 


+ Se#. 54. It is enacted by the abovementioned ſtatute 
of 13. Geo. 3. c. 78 1. 52. That where any lands have 


4 been, or ſhall be given for the maintenance of cauſe- 


„% ways, pavements, highways, and bridges, all ſuch per- 
e ſons who-are, or ſhall be enfeoffed or truſted with any 


„ ſuch lands, thall let them to farm at the molt improved 


„ yeaxly value, without tine; and that the jultices of the 
* peace, in their open ſeſſions, ſhall and may inquire, by 
« ſuch ways and mea1:s as they ihall think ntting, into the 
% value of all ſuch lands ſo given, or to be given, and order 


« the improvement and employment of the rents and pro- 


& fits thereof according to the will and direction of the 


« donor of ſuch lands, if they find that the perfons fo in- 


„ truſted have been negligent or faulty in the performance 
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« of their truſt, except ſuch lands have been given for the 
« uſes aforeſaid to any college. or hall in either of the 
„ univerſities of this kingdom, which have viſitors of their 


& own.” 


As to THE THIRD GENERAL HEAD of this chapter, viz. 
In what manner the highway is to be enlarged. 


+ Sef. 55. It is enacted by the 13. Geo. 3. c. 78. ſ. 15, 


* That the faid ſurveyors of the highways ſhall make, ſup- 
“ port, and maintain, or cauſe to be made, ſupported, and 
“ maintained, every public (3) cartway leading to any 
© market town, twenty feet wide at the leaſt; and every 
public horſeway or driftway, eight feet wide at the leaſt, 
if the ground between the fences inclaſing the ſame will 
„ admit thereof.“ | 


+ $23. 56. But by 13. Geo. 3. c. 78. ſ. 16. « Where it 


& ſhall appear, upon the view of any two juſtices, that the 


„ground or ſoil of any highway between the fences 
& thereof is not of ſufficient breadth, and may be conve- 
* niently widened and enlarged, or that the fame cannot be 
„ convenieatlyenlargedand made commodious for travellers, 


„without diverting and turning the fame; ſuch juſtices 
« ſhall, and they are hereby impowered, within their re- 


„ ſpective juriſdictions, to order ſuch highways reſpectively 
«© to be widened and enlarged, or diverted and turned, in 
& ſuch manner as they ſhall think fit, ſo that the faid higli- 
„ wavs, when enlarged and diverted, ſhall not exceed thirty 
feet in breadth; and that neither of the ſaid powers do ex- 
« tend to pull down any houle or building, or to take away 
© the ground of any garden, pars, paddock, court, or yard,” 


Sec. 557. It hath been decided, that this power given to 
two juttices ta order any highway to be widened, extends to 


roads repairable rat/2re trrur@ and upon difobedience to ſuch 


order, the party may either be preceeded againſt ſummarily 
under the ſtatute, or by indictment as an offence at com- 
mon law. 


+ Leck. 58. By 13. Geo, 3. c. 78. f. 16. For the ſatis- 
faction of the perion or perfons, bodies politick or corpo- 
« rate, who are ſcited or poſſeſſed of, or intereſted in their 
* own right, or in truſt for any other perſon or perſons, in 
„ the ſaid ground that ſhall be laid into the faid highways 
& reſpectively, fo to be enlarged, or through which ſuch 
„highway fo to be diverted and turned ſhall go, the ſaid 
« {urveyor, under the direction and with the approbation 


« of the ſald juſtices, thall, and is hereby cmpowered to 


+ make 
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make an agreement with him, her, or them, for the re- 
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ing ſuch new ditches and fences as ſhall be neceſſary, ac- 


d to be made for ſucli ground, and for the mak- 


cording and in proportion to their ſeveral and reſpective 
intereſts therein, and alſo with any other perſon or per- 
ſons, bodies politick or corporate, that may be injured 
by the enlarging, altering, or diverting fuch highways 
reſpeCtively, for the ſatisfaction to be made to him, her, 
or them reſpectively, as aforeſaid. 


+ Set. 59. By 13. Geo. 3. c. 78. ſ. 16. If the ſaid ſur- The recom- 
veyor, under the direction, and with the approbation of STIs bow, be 
the ſaid juitices, cannot agree with the ſaid perſon or per- ne 3 5 
ſons, bodies politick or corporate, or if he, ſhe, or they, 
cannot be found, or ſhall refuſe to treat, or take ſuch re- 

compence or ſatisfaction as ſhall be offered to them re- 

ſpectively by ſuch ſurveyor; then the juſtices of the 

peace, at any general quarter ſeſſions to be holden for the 

limit wherein ſuch ground ſhall lie, upon certificate in 

writing, ſigned by the juſtices making ſuch view as afore- 

ſaid, of their proceedings in the premiſes, and upon proof 

of fourteen days notice in writing having been given by 

the ſurveyor of ſuch pariſh, townſhip, or place, to the 

owner, occupier, or other perſon or perſons, bodies po- 

litick or corporate, intereſted in ſuch ground, or to his, 

her, or their guardian, truſtee, clerk, or agent, fignify- 

ing an intention to apply to ſuch quarter ſeſſions for the - 

purpoſe of taking ſuch ground, ſhall impanel a jury of 

twelve diſintereſted men out of the perſons returned to 

ſerve as jurymen at ſuch quarter ſeſſions; and the ſaid 

jury ſhall, upon their oaths, to the beſt of their judg- 

ment, aſſeſs the damages to be given, and recompence 

to be made, to the owners and others intereſted as afore- 

{aid in the ſaid ground, for their reſpective intereſts, as 

they ſhall think reaſonable, not excceding forty years pur- 

chaſe for the clear yearly value of the ground ſo laid out, 

and likewiſe ſuch recompence as they thall think reaſon- 

able, for the making of new ditches and fences on the 

fide or ſides of the ſaid highways that ſhall be ſo enlarged 

or diverted, and alſo ſatisfaction to any perſon or per- 

ſons, bodies politick or corporate, that may be otherwiſe 

injured by the enlarging or diverting the ſaid lighways 
reſpectively.” 

+ Sef. 60. And by 13. Geo. 3. c. 78. ſ. 18. Upon pay- On payment 
ment or tender of the money ſo to be awarded and aſſeſſed oxy al- 
to the perſon or perſons, bodies politick or corporate, in- ee "0 
titled to receive the ſame, or leaving it in the hands of deemed a pub- 


the clerk of the peace of ſuch limit, in caſe ſuch perſon lie highway. 
. | | 6 gr 
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te gr perſons, bodies politick or corporate, cannot be found, 


or ſhall refuſe to accept the ſame, for the uſe of the 


& owner of; or others intereſted in, the ſaid ground, the 
« intereſt of the ſaid perfon or perſons, bodies politick of 
corporate, in the ſaid ground, ſhall be for ever diveſted 
ce out of them; and the ſaid ground, after ſuch agreement 
© or verdict as aforeſaid, ſhall be eſteemed and taken to be 
« a public highway to all. intents and purpoſes what- 


& ſoever; ſaving nevertheleſs to the owner or owners of 


“ ſuch ground all mines, minerals, and foſſils, lying under 
c the ſame, which can or may be got without breaking the 
„ ſurface of the ſaid highway; and alſo all timber and 
& wood growing upon ſuch ground, to be fallen and taken 


„ by ſuch owner or owners within one month after ſuch 


Where there 
is not money 
ſufficient, aſ- 
ſeſſments may 
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order of the 
juſtices of the 


3 ſel- 
8. 


Not exceeding 
pound. 


4 order ſhall have been made, or in default thereof, to be 
fallen by the faid ſurveyor or ſurveyors, within the re- 
& fſpective months aforeſaid, and laid upon the land ad- 
joining, for the benefit of the ſaid owner or owners.“ 


+ Sect. 61. And by 13. Geo. 3. c. 78. ſ. 16. Where 
© there ſhall not appear ſufficient money in the hands of 
„ the ſurveyor or ſurveyors for the purpoſes aforeſaid, 


& then the ſaid two juſtices, in caſe of agreement, or the 


„ ſaid court of quarter ſeſſions, after ſuch verdict as afore- 
&« faid, ſhall order an equal aſſeſſment to be made, levied, 
* and collected, upon all and every the occupiers of lands, 
& tenements, woods, tithes, and hereditaments, in the 
„ reſpective pariſhes, townihips, or places, where ſuch 
„ highways ſhall lie, and direct the money to be paid to 
„the perſon or perſons, bodies politick or corporate, ſo 


* intereſted, in ſuch manner as the faid juſtices, or court 


« of quarter ſeſſions reſpectively, ſhall direct and appoint : 

in the money thereby raiſed ſhall be employed and ac- 
counted for, according to the order and direction of 
* the ſaid juſtices, or court of quarter ſeſſions reſpectively; 
for and towards the purchaſing the land to enlarge or 
„divert the ſaid highways, and for the making the ſaid 
« ditches and fences, and alfo ſatisfaction for the damages 
& ſuſtained thereby. 


+ Sect. 62. By 13. Geo. 3. c. 58. ſ. 16. “ The ſaid aſ- 
“ ſeſſment, if not paid within ten days after demand, ſhall, by 
c order of the ſaid juſtices, or court of quarter ſeſſions re- 
„ ſpectively, be levied by the ſaid ſurveyor, in the manner 
„ herein- after mentioned: provided that no ſuch aſſeſſment 


« to be made in any one ycar, {hall excced the rate of ſix- 


* pence in the pound of the vearly value of the lands, tene- 
* ments, woods, tithes, and hereditaments, ſo aſſeſſed.“ 


Sea. 
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+ Sec. 63. And by 13. Geo. 3. c. 78. f. 17. it is further old highway 
enacted. That when any ſuch new highways thall be made and foil may 
as aforeſaid, the old highway ſhall be ſtopped up, and the be fold by the 
« land and foil thereof ſhall be ſold by the faid ſurveyor, furvegor; 

« with the approbation of the ſaid juſtices, to fome perion 

e or perſons whoſe lands adjoin thereto, if he, ſhe, or they, 

„ ſhall be willing to purchaſe the fame ; if not to ſome other 
« perſon or perſons, for the full value thereof, 


+ Sef?. 64. But by 13. Geo. 3. c. 78. ſ. 17. © If ſuch old ſubject to the 
&* road thall lead to any lands, houſe, or place, which cannot, ancient right 
in the opinion of ſuch juſtices reſpectively, be accommo- rd 6 qa 
« dated with a convenient way and paſſage from ſuch neyß 
« highway, which they are hereby authoriſed to order and 
« Jay out, if they find it neceſſary ; then, and in ſuch caſe, the 
« ſaid old highway ſhall only be fold ſubject to the right of 
« way and paſſage to ſuch lands, houſe, or place reipectively, 
cc according to the ancient uſage in that reſpect; and the 
4 money arifing from ſuch ſale, in either of the faid caſes, 
«*« ſhall be applied towards the purchaſe of the land where 
« ſuch new highway ſhall be made. 


+ Se. bg. And by 13. Geo. 3. c. 78. f. 17. „Upon pay- The old high. 
« ment or tender of the money fo to be agreed for as afore- ways jhall be 
« ſaid, and upon a certificate being ſigned by the ſaid two veſted in the 
cc juſtices, or by the chairman of the ſaid court of quarter Purchaſers on 
« ſeſſions, in caſe the ſame ſhall be determined there, de- E = leg 
& ſcribing the lands ſo fold, and expreſſing the ſam ſo but the mines 
c agreed for, and directing to whom the ſame ſhall be paid, and minerals 
* and upon the purchaſer's taking a receipt for ſuch pur- referved to 
« chaſe-money from the perſon intitled to receive the ſame, te Owners. 
« by an indorſement on the back of ſuch certificate, the | 
« foil of ſuch old highway ſhall become veſted in ſuch pur- 
«© chaſer and his heirs; but all mines, minerals, and fofhls, 
„lying under the ſame, ſhall continue to be the property 
* of the perſon or perſons who would, from time to time, 
C have been intitled to the ſame, if ſuch old highway had 
„continued there, : | 


* 


* 


+ Sec. 66. And by 13. Geo. 3. c. 78. ſ. 18. it is alſo Coſts of pro: 
enaCted, That in caſe ſuch jury ſhall give in and deliver ceedings by 
« a verdict for more monies, as a recompence for the den pay - 
e intereſt, or property, of any perſon or perſons, bodies 
c politick or corporate, in ſuch lands or grounds, or for 
the making ſuch fence, or for ſuch damage or injury to 
ebe ſuftained by him, her, or them reſpectively, as afore- 

“ ſaid, than what ſhall have been propoſed and offered by 
the ſaid ſurveyor, before ſuch application to the faid 


court of quarter ſeſſions as aforeſaid; that then, and in 
| „ ſuch 
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* ſuch caſe, the coſts and expences attending the ſaid 
„ ſeveral proceedings ſhall be borne and paid by the ſur- 
« veyor of the ſaid highway, out of the mohies in his or 
« their hands, or to be aſſeſſed and levied by virtue and 
„ under the powers of this act; but if ſuch jury ſhall give 
« and deliver a verdict for no more, or for leſs monies than 


« ſhall have been ſo offered and propoſed by the ſaid ſur- 


15 2 before ſuch application to the ſaid court of quarter 
t ſeffions; that then the ſaid coſts and expences ſhall be 
* borne and paid by the perſon or perſons; bodies politick 
or corpotate, who ſhall have refuſed to accept the recom- 
“ pence and ſatisfaction fo offered to him, her, or them, 


de as aforeſaid.” 


(4) The fact 
of non - repair 
is traverſable 
when a juſtice 
pomp a 
ighway on 
his own view. 
Rexv.Juſtices 
of Wilts, 1. 
Black. 467. 


+ Se. 67. By 13. Geo. 3. c. 78. ſ. 19. it is alſo further 
enacted, « That when it ſhall appear, upon the view (4) 
« of any two or mote of the ſaid juſtices of the peace, that 


c 5 publie highway, not in the ſituation herein- before 


« deſcribed, or public bridleway or footway, may be di- 
„ yerted, ſo as to make the fame nearer or more commo- 
« dious to the publick, and the owner or owners of the lands 


* and grounds through which ſuch new 1 bridle- 


% way, or footway, is propoſed to be made, ſhall con- 
« ſent thereto, by writing under his or their hand and 
c“ ſeal, or hands and ſeals, it ſhall and may be lawful, by 
c order of ſuch juſtices, at ſome ſpecial ſeſſions, to divert 
& and turn, and to ſtop up ſuch footway, and to divert, 
& turn, and ſtop up, and incloſe, fell, and diſpoſe of ſuch 


old highway or bridleway, and to purchaſe the ground 


Perſons in- 
Jured by pro- 
ceeding on an 
ad quod dam- 
num may ap- 


& and ſoil fot ſuch new highway, bridleway, or footway, 
% by ſuch ways and means, and ſubje& to ſuch excep- 
« tions and conditions, in all reſpects, as herein-before 


* mentioned with regard to highways to be widened or 


& diverted.“ 


23 68. By i 3. Geo. 3. c. 78. ſ. 19. © Where any ſach 
7, bridleway, or footway, herein-laſt before de- 


& ſuch new highway, bridleway, or tootway, ſet out and ap- 
« propriated in lieu thereof, as aforeſaid, it ſhall and may be 
% lawful for any perſon or perſons injured or aggrieved by 
& any ſuch order or proceeding, or by the incloſure of any 
„road or highway, by virtue of any inquiſition taken upon 
« any writ of ad quod damnum, to make his or their complaint 
% thereof, by appeal to the juſtices of the peace, at the next 
« general quarter ſeſſions, which ſhall be holden within the 
“ limit where the ſame ſhall lie, after ſuch order made, or 
« proceeding had, as aforefaid, upon giving ten days notice, 
« in writing, of ſuch appeal to the ſurycyor and party 8 
. | e "0" EMS 


ghway | 
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„ reſted in ſuch incloſure, if there ſhall be ſufficient time 
« for that purpoſe; if not, ſuch appeal may be made upon 
the like notice to the next ſubſequent quarter ſeſſions of 
&« the peace; which courts of quarter ſeſſions are hereby 
* reſpectively authoriſed and impowered to hear and finally 
determine ſuch appeal. 


J $28. 69. And by 13. Geo. 3. c. 78. ſ. 19. © If no ſuch 
appeal be made, or, being made, ſuch order and proceedings 
% ſhall be confirmed by the ſaid court, the ſaid incloſures 
« may be made, and the ſaid ways ſtopped, and the proceed- 
„ ings thereupon ſhall be binding and concluſive to all per- 
« ſons whomſoever; and the new highway, bridleway, or 
& footway, ſo to be appropriated and ſet out, ſhall be, and 
&« for ever after continue, a public highway, bridleway, 
& or footway, to all intents and purpoſes whatſoever.” 


Upon this clauſe the following determinations have 
been made, 


+ Se. 70. FIRST, That though the appeal is directed Er parte Ven- 
to the next quarter ſeſſions, yet the juſtices may adjourn the ner, 3. Ack. 
quarter ſeſſions itſelf to another day, or they may adjourn 7“ 
the particular matter to a ſubſequent ſeſſions, 


+ Se. 71. SECONDLY, That this appeal is a waiver to Ex parte Ven- 
any objection of ſurprize, with reſpect to the mal-execution ner, 3+ Ark. 
of the writ of ad quod damnum ; for the ſtatute has put the e | 
juſtices in the room of the traverſe, and if the party inſtead , 
of appealing had traverſed the inquiſition, and iſſue had been 
taken on it and a verdict found, he conld not have applied 
to the court of chancery upon a ſuggeſtion of ſurprize, and 
2 fraudulent and clandeſtine execution of the writ. D 


+ Se,. 72. THIRDLY, That even upon ſuch an enquiry, 3. Atk. 779. F 
the Court will not regard any complaint upon the ground of 1 
public inconvenience, for that would be ſctting up a juriſ- | ; 
diction in oppoſition to a juriſdiction appropriated by the act q 
of parliament to the quarter ſeſſions only: but if a jury have 
manifeſtly done contrary to the general good of the country, 
it may afford a ſtrong corroborating evidence of ſurprize. 


+ Seft. 73. FouRTHLY, That it is not neceſſary for the 3. Atk. 770. 
ſheriff to give formal notice of the execution of the writ ; it 
is ſufficient if the jury be ſummoned impartially, and the 
inquiſition is made in a fair and open manner. 


+ Sec. 74. Fir rhLx, That where a new road is made in 3. Atk, 266. 


purſuance of ſuch writ, and inquiſition thereupon found, f 
Vor. II. >» aficr I] 
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after the perſon who ſued out the writ has once made the 
road, the pariſhioners ought to keep it in repair tor the fu— 
ture, becauſe being diſcharged from repairing the old road, 
no new burthen is laid upon them, but their labour is only 
transferred from one place to another, 


Venner vv. 


+ Se. 75. S1xXTHLY, That if the new road lie in another 


Fs 3 Alk, pariſh, then the perſon who ſued out the writ and his heirs 

2 ought not only to make it, but to keep it in repair; other- 
wiſe the parithioner- of ſuch other pariſh would have a new 
charge upon them, and no recompence by the tormer road 
being taken away. 


No old high- 
way thall be ec 
incloſed until ,, 
the new high- 
way is com- 


pleted. wy 


No proſecu- 
tion thall be 
had after an « 
old highway 
has been turn- 5 
ed, or a new 
highway made 
for twelve O« 
months. A 
Vide Douglas ,, 
el 
. N. H. 

2. Shower 28. 
Levinz 1234. (6 
W. Jones 96. gc 
L. Kay m. 725. 
Godbolt 4. 52. 
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+ Ser. 76. But by 13. Geo. 3. Cc. 7 19. No incloſures 
of ſuch old highways or bridleway, or ſtoppage of ſuch 
foot way, ſhall be made, until ſuch new highways, bridleway, 


or foot ay, thall be completed, and put into good condi- 


tion and repair, and ſo certified by two juſtices of the 
peace, upon view thereof, which certificate ſhall be re- 
turned to the clerk of the peace, and inrolled amongſt the 
records of ſeſſions; but from and after ſuch certificate, 
ſuch old highways, bridleway, or footway, ſhall and may 
be ſtopped up, and the toil of ſuch old highways or bri- 
dleway ſold, in the manncr, and ſubject to the reſerva- 
tions and reſtrictions herein before mentioned with reſpect 
w highways to be enlarged or diverted by virtue of this 
act.” | | 


+ Seci. 77. And by 13. Geo. 3. c. 78. ſ. 10. Where any 
highway, bridleway, or footway, hath been diverted and 
turned above twelve months, either from neceſſity, where 
the ſame have been deſtroyed by floods, or flips of the 
ground on which they were made, or from other cauſes 
and motives, it new highways, bridleways, or footways, 
have been made in lieu thereof, nearer or more commo- 
dious to the publick, and the ſame have been acquieſced 
in, and no ſuit or protecution hath been commenced for 
the diverting or turninz the fame, every new highway, 
bridlewavy, or footway, ſet out and uſed in the place of 
that ſo diverted and turned, {hall from henceforth be the 
public highway, bridleway, or footway, to all intents and 


purpoſes whatſoever.” | 


3. Comm. p. 36. Com. 1. Chemin D. 6, 


New high- 
wars {hall be cc 
rcpaired by © 
thole who cc 
were liable to 
repair the old 
highways, 


+ Sef7. 78. And by 13. Geo. 3. c. 78. ©. 19. © All perſons 
liable to the repair of any ſuch old highways, bridleway, 
or footway, fo diverted and turned, or to be diverted and 
turned, as aforeſaid, thall, in the fame manner, be and 
continue liable to the repair of ſuch new highways. bri- 
* dleway, or footway, except where any agreement ſhall have 
„ been 


Ch. 6. % HIGHWAYS. 


% been made relative to ſuch repairs between the parties in- 
c tereſted therein, which hath laid the burthen thereof, or 
& any part thereof, upon any other perſon or perſons, in 
«© which caſe the ſame ſhall be obſerved.” 


179 


+ Seck. 79. But by 13. Geo. 3. c. 78. ſ. 20. it is pro- How the old 


vided, ** That no common land, lying between the fences 
of any old highway to be ſtopped up or incloſed by virtue 
of this act, ihall be incloſed; and where the land lying 
kt between the fences of {ſuch highway, not being common 
“ land, ſhall, upon a medium, exceed thirty feet in breadth, 
« and not extend to fifty feet in breadth, the ſame ſhall not 
«© be ſtopped up or incloſed, until ſatisfaction ſhall be made 
&« to the owner of ſuch land, for ſo much thereof as tha!l 
s exceed the ſaid breadth of thirty feet; and if the parties 
« cannot agree in the ſatisfaction 19 to be made, the ſame 
„ ſhall be adjuſted by the ſaid juſtices, or the jury, if a jury 
« ſhall be impanelled.“ 


+ Seck. 80. And by 13 Geo, 3. c. 78. ſ. 20. „ If the land 
& between the feaces inclofing tuch highways, not being 
c common land, ſhall exceed fifty feet in breadth upon a 
« medium, or if the ſaid old road, ſo to be diverted or 
6 turned, ſhall lie through the open field or ground belong- 
& ing to any particular perſon or perſons, ſuch perſon or 
_ & perſons, and alſo the perſon or perſons intitled to the 
land between the fences on the fide of ſuch high way, ſhall 
| &© reſpeCtively hold and enjoy the land and foil of ſuch old 
„highway, and pay to the ſurveyor, for the uſe of the high- 
© ways, ſo much money as ſhall be agreed upon between the 
parties; or if they cannot agree, ſo much as ſhall be deemed 
« and adjudged by the ſaid juſtices, or jury, if ſuch jury 
« ſhall be impanelled as aforeſaid, to be adequate to the 
“ purchaſe of it, eſtimating ſuch highway at thirty feet in 
&« breadth, upon an average.” | 


La 


I Sec. 81. And by 13. Geo. 3. c. 58. ſ. 21. it is further 

enacted, That where any footway fhall be diverted by 
virtue of this act through the land belonging to the ſame 
« perſon who owned the land through which ſuch old foot- 
« way lay, the fame ſhall be adjudged and deemed an ex- 
& change only, and no ſatisfaction or compenfation mall be 
« made, unleis the land to be uſed for ſuch new footway 
« ſhall be of greater length, and of greater value than tue 
land uſed for ſuch old footway.“ 


+ $2. 82. And by 13. Geo. 3. c. 78. ſ. 21.“ Where the 
& ſaid footway ſhall not be turned through the lands belong- 
6 ing to the ſame perſon, the damage occationed by ſuch old 
footway 


highways, of 
the lands ly- 
ing between 
the fences in- 
cloling the 
ſame, ſhall be 
diſpoſed of. 


Where old 
footways are 
ſtopped up, 
and new ones 
laid out, in 
what manner 
the owners of 
the lands all 
make and re- 


ceive ſatisfac* 
tion. 
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footway to the lands through which it lav, if the parties 
intereſted ſhall not agree in adjuſting the ſame, ſhall be 
adjudged by two indifferent perſons, the one to be named 
by the owner of the land, and the other by the faid two 
juſtices; and if the perſon ſo to be nominated cannot 
agree therein, they ſhall chuſe ſome third perſon to ad- 
judge the ſame, whoſe determination ſhall be final; and 
the money at which ſuch damages ſhall be aſſeſſed ſhall be 


applied in making fatisfaCtion to the owner or owners of 


66 


Juſtices to or- 


the land through which ſuch new footway ſhall be made.“ 


+ Sed. 83. And by 13. Geo. 3. C. 78. ſ. 22. it is further 


der uvnccel- enacted, “ I hat if in any pariſh, townſhip, or place, where 


fary highways 44 
to be ſtopped : 
cc 
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Page v. Har- 


any highway ſhall be diverted and turned by virtue of 


this act, it ſhall appear to the juſtices, who are hereby 


authoriſed to view or inquire into the ſame, that there 
are other highways within ſuch pariſh, townſhip, or place, 
beſides that ſo to be diverted and turned, which may, 
without inconvenience to the public, be diverted into 
ſuch new highway hereby authoriſed to be made, or into 
any other highway or highways within ſuch pariſh, town- 
ſhip, or place, and the charge of repairing ſuch highway or 
highways may be thereby ſaved to ſuch pariſh, townſhip, or 

lace, it ſhall and may be lawful for ſuch juſtices to order 
— highway or highways, which ſhall appear them unne- 
ceſſary, to be ſtopped up, and the ſoil thereof ſold, in ſuch 
manner, and ſubje& to ſuch reſtrictions, and ſuch right 
of appeal to the party or parties aggrieved thereby, as are 
herein-before reſpectively directed and given concerning 
the highways to be ſtopped up or incloſed.“ | 


+ Sect. 84. It hath been determined, that the above clauſes 


wood, Cald. make but one proviſion ; that the powers given under them 

228, were intended to make but one tranſaction; that it muſt be 
one entire act of the magiſtrates, and therefore that two roads 
cannot be reſpeCtively ſtopped up under the 19. & 22. Sec- 
tions; for this power to ſhut up roads is only given where 
there is a new road to be ſet out. 1 


As to THE FOURTH GENERAL HEAD of this Chapter, viz. 


In what manner the ſurveyors of the highways ſhall be ap- 
pointed. | 


* 


On the 224 


+ Set. 85. It is enacted by the 13. Geo. 3. c. 78. ſ. 1. 


Sept. yearly a *© That upon the twenty-ſecond day of September, in every 
3 unleſs that day ſhall be Sunday, and then on the day 
ollowing, the conſtables, headboroughs, tythingmen, 
churchwardens, ſurveyor of the highways, and houſe- 
holders, being aſſeſſed to any parochial or public rate of 
e *© every 


liſt of ten per- 
ſons to be (c 
made, &c. Cc 
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every pariſh, townſhip, or place, ſhall aſſemble together 
at the church or chapel, or if there ſhall be no church or 
chapel, then at the uſual place of public meetings for ſuch 
pariſh, townſhip, or place, at the hour of eleven in the 
forenoon ; and the major part of them, ſo aſſembled, ſhall 
make a liſt of the names of at leaſt ten perſons living 
within ſuch reſpective pariſhes, townſhips, or places, 
who, each of them have an eſtate m lands, tenements, or 
hereditaments, lying within ſuch reſpective pariſh, town=- 
ſhip or place, in their own right, or in the right of their 
wives, of the value of ten pounds by the year ; or a per- 
{onal eſtate of the value of one hundred pounds; or are 
occupiers or tenants of houles, lands, tenements, or he- 
reditaments, of the yearly value of thirty pounds: and if 
there ſhall not be ten perſons having ſuch qualifications 
as aforeſaid, then they ſhall inſert in ſuch liſt the names 
of ſo many of ſuch perſons as are fo qualified, as above 
required, together with the names of ſo many of the moſt 
fubcient and able inhabitants of ſuch parith, townſhip, 
or place, not ſo qualified, as ſhall make up the number 
ten, if ſo many can be found; if not, ſo many as ſhall be 
there reſident, to ſerve the office of ſurveyor of the high- 


ways.” | 


+ Sec. 86, And by 13. Geo. 3. c. 7.1. 1. The conſtable, A duplicate of 
headborough, or tythingman, of ſuch pariſh, townſhip, or ſuch liſt thall 
place, ſhall, within three days after ſuch meeting, tranſmit 3 
a duplicate of ſuch liſt to one of the juſtices of the peace juſtices ol. 
within the limit of the county, riding, diviſion, hundred, the original 
city, corporation, precinct, or liberty, where ſuch pariſh, liſt to the ſpe- 
townſhip, or place, ſhall lie, living in or near the ſame ; cial ſellions, 
and ſhall alſo return and deliver the original liſt, made — 

and agreed upon at ſuch meeting, to the juſtices of the 

peace, at their fpecial ſeſſions to be held for the highways 

within that limit, in the week next after the Michaelmas 

general quarter ſeſſions of the peace in every year; and Notices to the 
thall alſo, within three days after making the ſaid liſt, give perſons con- 
perſonal notices to, or cauſe notices in writing to be left 1 in the 
at the places of abode of, the ſeveral perſons contained in 

ſuch liit, informing them of their being ſo named, to the 

intent that they may ſeverally appear before the juſtices 

at the ſaid ſpecial ſeſſions, to accept ſuch offices, if they 

ſhall be appointed thereto, or to ſhew cauſe, if they have 


any, againſt their being appointed.“ 


+ Sed. 87. And by 13 Geo. 3. c. 78. 1. 1. The ſaid juſ- The juftices 

tices are hereby authoriſed and required to hold ſuch ſpecial are to give ten 
ſeſſions at ſuch convenient place or places, within their e e 
reſpective limits, as as OY diſcretion, yr —_ o 
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proper; and to give notice of the time and place where 
they intend to hold the ſame, to the conſtables, headbo- 
roughs, or tythingmen, of every ſuch parith, townſhip, 
or place, at leaſt ten days before the holding of the ſaid 
ſeſhons ; and the ſaid juſtices, then and there, from the 
{aid lifts, according to their diſcretion, and the largeneſs 
of the pariſh, townlhip, or place reſpectively, by warrant 
under their hands and ſeals, ſhall appoint one, two, or 
more, of ſuch perſons as aforeſaid, if he or they ſhall, in 
the opinion of ſuch juſtices, be qualified for the office of 
ſurveyor; if not one, two or more of the other ſubſlan- 
tial inhabitants or occupiers of lands, tenements, woods, 
tithes, or hereditaments, within fuch pariſh, townſhip, 
or place, living within three miles thereof, and within 
the ſame county, fit and proper to ſerve the office of ſur- 
veyor of the highways for ſach pariſh, townſhip, or place, 
it any ſuch can be tound.” 


+ $:#. 88. By 13. Geo. 3.c. 78.1. 1. © Such appointment 
thall, by the conſtables, headboroughs, or tythingmen 
aforeſaid, be notified to every perſon ſo appointed by the 
ſaid juſtices, within three days after ſuch appointment, by 
ſerving him with the ſaid warrant, or by leaving the fame, 
or a true copy thereof, at his houſe, or uſual place of abode ; 
and every perſon ſo appointed, if he accepts the ſaid office, 


fall be ſurveyor of the highways for the ſaid pariſh, town- 


ſhip, or place for the year entuing, and ſhall take upon 
him, and duly execute the office aforeſaid ; and the ſaid 
juſtices ſhall then and there give ſuch of the ſaid ſurveyors 
as ſhall perſonally appear before them a charge, tor the 
better performance of their duty according to the direc- 


tions of this act.” 


+ Se. 89. And by 13. Geo. 3. c. 78. ſ. 1. If any of the 
ſaid perſons ſo appointed, whoſe names are contained in 
ſuch liſt, and who were ferved with the ſaid notice, ſhall 
refuſe or negle& to appear at the faid ſpecial ſeſſions, and 
accept the ſaid office, if appointed thereto, in manner 
a Oreſaid, or ſhall not, within fix days after being ſerved 
with fuch warraat of appointment, hgnify his acceptance 
thereof, either in perſon or by writing, to one of the ſaid 
juſtices, he ſhall forfeit five pounds.“ | 


+ 8-8. co. And by 13. Ceo. 3. c. 78. ſ. 1. In caſe any 
perſon ſo appointed by the ſaid juſtices, whoſe name was 
not contained in ſuch liſt, ſhall refuſe or neglect to accept 
the ſaid office, or ſhall not, within fix cays after being 
ſ-rved with ſuch appointment, ſhew to one of the juſtices 
{gning luch appointment ſufficient cauſe why he ſhould 
npt ſerve ſuch office, he ſhyll forieit fifty ſhillings.” 1 
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+ Set. 91. But by 13. Geo. 3. c. 78. ſ. 1. it is provided, ae who 
That no perſon who hath been appointed and ſerved the * 

a eg one year, to 
office of ſurveyor for one year, ſhall be liable to be ap- ſerve ipain 
pointed ſurveyor for the ſame parith, townthip, or place, within three 


within three years from the time of ſuch firit appoint- years for fame 


place without 


ment and ſervice, unleſs he ſhall conſent thereto.” 
| his confeut. 


+ Sef2. 92. But by 13. Geo. 3. c. 78.1. 1. © If no ſuch liſt If no ſuch liſt 


ſhall be made and returned, or if the ſaid juſtices ſhall make 8 _— or 
ſuch appointment as aforeſaid, and the perſon or perſons fo e PEN Af 
pointed refuſe 


appointed ſhall refuſe to ſerve the faid office, the ſaid juſ- to ferve, an- 


tices, or any two of them, ſhall and may, and are hereby other perſon 
required, at the faid ſpecial ſeſſions, or at ſome ſubſequent may be ap- 
ſpecial ſeſſions, to be held within one month after, to 2 nk 
nominate and appoint ſome other perſon or perſons to be Hei el. 
ſurveyor of ſuch pariſh, townthip, or place, whom they 2 and a 
ſhall judge proper to execute that office, and ſhall and may ſalary fixed, 
fix ſuch ſalary to be paid to ſuch ſurveyor, to be appoint- 

ed as herein laſt before mentioned, out of the ſaid forfei- 

tures, and all other forfeitures, fines, penalties, aſſefl- 

ments, and compoſitions, to be paid, levied, and raiſed, 

under the authority of this act, within ſuch pariſh, town- 

ſhip, or place reſpectively, as ſuch juſtices ſhall think fit, 

not exceeding one eighth part of what ſhall have been 

raiſed by an aſſeſſment of ſixpence in the pound, for the 

uſe of the highways within ſuch pariſh, townſhip, or 

place, where any fuch aſſeſſment ſhail have been raiſed, 

and obſerving the ſame reſtriction, as near as they can, 

from the heſt information they fhall be able to get of the 

probable amount of ſuch an alleſſment, where none hath 


been already made.“ 


+ $e7. 93. And by 13. Geo. 3. c 78. ſ. 1.4 The ſaid juſ- 
tices ſhall and may, if they think fit, require the conſtables, 
headboroughs, tythingmen, and ſurveyor, of every ſuch 
pariſh, townſhip, and place, or any of them, to return to 
them, at ſuch time and place as they fhall appoint, an 
account, in writing, of the ſum which ſuch aſſeſſment of 
ſixpence in the pound hath raiſed, or will, in his or their 
opinion, raiſe within ſuch pariſh, townſhip, or place.“ 


+ Sc. 94. And by 13. Geo. 3. c. 78. ſ. 1.5 If the conſta- ggegnentsts 
bles, headboroughs, tythingmen, churchwardens, ſurvey- bereturncd in 
ors of the highway, and ſuch houſcholders as aforeſaid, of writing. 
any pariſh, townſhip, or place, ſhall neglect or refuſe to 
make ſuch liſt as aforeſaid; or if the conſtable, headbo- 
rough, or tythingman, of any pariſh, townſhip, or place, 
ſhall not return the ſaid lift of names, when made, and fuch 
duplicate thereof as aforeſaid, and give ſuch notice or 
| N 4 * notices, 
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c notices, and ſerve ſuch warrant or warrants as in this act is 
directed; or if the ſaid conſtable, headborough, tything- 
* man, and ſurveyor, or any of them, ſhall neglect to return 
* ſuch account of the amount of ſuch aſſeſſinent as aforeſaid, 
„ when ſo required as aforeſaid, every conſtable, headbo- 


© rough, tythingman, churchwarden, or ſurveyor, ſo neg- 


« Icing or refuſing, in any of the ſaid caſes, ſhall, for every 
ſuch default reſpectively, forfeit the tum of forty ſhillings,” 


+ Se. 95. The Court will not compel the juſtices to ap- 
oint a ſurveyor out of the liſt returned to them by the pa- 
Tiſh, if ſuch liſt has been procured by indirect and fraudulent 
means, at a riotous aſſembly of the lower ſort of people: but 
they ſeemed to incline very ſtrongly that it is not abſolutely 
neceſſary that the conſtable, headborough, tythingman, &c. 
as mentioned in the act, ſhould be preſent, — that the Le- 
giſlature only meant it to be a full parochial meeting, with- 
out intending that each of theſe bodies ſhould be ſuch eſſen- 


tial conſtituent parts of it, that the acts of the meeting 


How the aſſiſ- 


tant ſurveyor 
is to be ap- 


pointed, pe- 
nalty for re- 


fuſingtoſerve, 
and the ap- 


would be annulled and made void by the abſence of thoſe 
officers. | | | : 


+ Sect. 96. By 13. Geo. 3. c. 78. ſ. 2. it is further enacted, 
© That in all caſes where the ſaid juſtices, upon neglect, or 
& refuſal of the perſon ſo nominated ſurveyor as aforeſaid to 
e accept the ſaid office, ſhall appoint any otherperſon for ſuch 
* ſurveyor, with a ſalary as atorelaid, the ſaid juſtices ſhall, 
and are hereby required to appoint one ſubſtantial inha- 


pointment ef ++ hitant of ſuch pariſh, townſhip, or place, for aſſiſtant to 


another in his 


ſtead, 


+ ſuch ſurveyor in the ſeveral matters, and for the ſeveral 
« purpoſes hereafter mentioned, until the next annual ap- 
« pointment of ſurveyors, according to the directions of 


& this act.“ 
+ Se. 97. © And if the perſon fo appointed affiſtant 


* ſhall, upon notice of ſuch appointment, refuſe to accept 
« that office, he ſhall forfeit the ſum of fifty ſhillings.” _ 


+ Sec. 98. And by 13. Geo. 3. c. 78. ſ. 2. in that caſe, It 
* ſhall and may be Jawful for ſuch juſtices to appoint any 
other ſfubſlantia] inhabitant of ſuch parith, townſhip, or 
place, for aſſiſtant to ſuch ſurveyor, in manner and for the 
ti time aforeſaid ; and if ſuch ſecond appointed affiſtant ſhall 
* decline or refuſe to accept the ſaid office, he ſhall, in like 
manner, forfeit the ſum of fifty ſhillings.” * 


+ Seck. 99. And by 13. Geo. 3. c. 78. ſ. 2. The ſaid juſ- 
tices ſhall and may appoint any other perſon, inhabiting in 
+ zuch pariſh, townthip, or place, affiſtant to ſuch ſurveyor, 

e F . 
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who ſhall be intitled to the ſaid forfeitures herein laſt be- 
fore mentioned, and alſo to ſome further allowance by way 
of ſalary (to be paid as the ſurveyor's ſalary is hereby di- 
rected to be paid), if the ſaid juſtices ſhall think any ſuch 
ſalary neceſſary, and thall order the ſame, which they are 
| hereby authoriſed to do: provided, that no perſon ſo ap- 


ce 
v6 
Cc 
4 
cc 
> 
66 
( 
cc 
6c 


en 
60 
60 
60 
80 
cc 
c 
ce 
6c 
cc 
60 
60 
6 


pointed aſſiſtant for one year ſhall be liable to be appoint- 
ed aſſiſtant for the ſame pariſh, townſhip, or place, within 
three years next following ſuch firſt appointment, with- 
out his conlent.”? | 


+ dect. 100. And by 13. Geo. 3. c. 78. ſ. 3. it is further 7 he 
acted, That the ſurveyor ol every pariſh, townſhip, and e. the wie 
place, who ſhall not reſide therein, but ſhall be appointed he ſhall re» 
with ſuch ſalary as aforeſaid, thall, if required by the ceive. 
churchwarden, overſeer of the poor, or any principal inha- _ 

bitant of the pariſh, townſhip, or place, for which he ſhall 

be ſo appointed ſurveyor, at the time of his appointment, or 

within fourteen days after, give a bond upon paper, with- 

out ſtamp thereupon, to ſome proper perſon within ſuch 

pariſh, townſhip, or place, to be nominated by the faid 

juitices, with ſufficient ſurety, to account for the money 

which ſhall come to his hands as ſurveyor, according to 


the directions of this act; which bond ſhall be good and 
effectual in law.“ 


+ Sed. 101. And by 13. Geo. 3. c. 78. ſ. 5. it is further How the juſ- 


enacted. That if two parts out of three of thoſe ſo to be tices ſhall ap- 
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aſſembled in any ſuch pariſh, townſhip, or place, for the Pint * _ 
nomination of ſurveyors, ſhall agree in the choice of any b 9% Ce 
particular perſon of {kill and experience to ſerve the ſaid at fp 6 
office, and 1n the ſettling of a certain falary for his trouble 

therein, and ſhall return the name of ſuch perſon, toge- 

ther with the liſt herein before directed, to the ſeſſions to 

be held in the week next aſter the Michaelmas quarter 

ſeſſions; the ſaid juſtices, if they ſhall think proper, may 

appoint ſuch perſon to be furveyor for ſuch pariſh, town- 

ſhip, or place, and allow him the ſalary mentioned in ſuch 

agreement, which ſhall be raiſed and paid in the ſame 

manner as the ſalary herein before mentioned is directed 

to be raiicd and paid.“ 


+ Seck. 102. And by 13. Geo. 3. c. 78. ſ. 5. In cafe any 
ſurveyor to be appointed under the authority of this act 
ſhall die, or become incapable of executing that office, be- 
fore ſuch next ſpecial ſeſſions for appointing ſurveyors, the 
ſaid juſtices, or any two of them, ſhall and may, at ſome 
ſpecial ſeffions, nominate and appoint ſuch perton or per- 


5e ſons as they thall think proper, to exccute the ſaid office, 


until 
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be fixed by in- 
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until ſuch next ſpecial ſeſſions for appointing ſurveyors as 
aforeſaid ; and if ſuch deceaſed ſurveyor had a ſalary, they 
may allow the ſame ſalary to his ſucceſſor, in proportion 
to the time he ſhall ſerve the ſaid office.“ 


+ Se. 103. And by 13. Geo. 3. c. 78. f. 5. © If the ſaid 
juſtices ot the peace, at their ſaid ſpecial ſeſſions, or at any 
time afterwards, purſuant to the powers of this act, ſhall 
appoint more than one perſon for ſurveyor of any parith, 
townthip, or place, all and every perſon or perſons ſo ap- 
pointed ſhall be comprehended under the word © ſurvcyor“ 
in every part of this act.“ 


+ S:#. 104. But by 12. Geo. 3. c. 78. ſ. 55 it is provided, 
That nothing in this act contained ſhall authoriſe or im- 
power, or be deemed, conſtrued, or taken to authoriſe and 
1mpower, any juſtice or juſtices of the peace, for any city, 
town corporate, or borough, to fix or allow any ſalary to 


or for any ſurveyor to be appointed by any ſuch juſtice or 


juſtices, - other than and except ſuch ſalary as thall be ſet- 
tled and agreed upon by two parts out of three of the 
perſons afſembled in the pariſh, townihip, or place, 
v-ithin ſuch city, town corporate, or borough, for which 
ſuch ſurveyor ſhall be appointed, purſuant to the diree- 
tions of this act.“ 


As to THE FIFTH GENERAL HEAD of this Chapter, z. 


In what manner the ſurveyors of the highways ought to ex- 
ecute their office. 


Puty of the 


aſſiſtant ſur- 6, 


* 
cv 


+ 8-2. 105. It is enacted by the ſame ſtatute of 13. Geo. 3. 
78. ſ. 4. That the affiſtant, ſo to be nominated and 
appointed, ſhall affiſt the ſaid ſurveyor, whenever re— 
queſted by him, in calling in and attending the per— 
tormance of the ſtatute-duty; in collecting the com- 
poſitions, fines, penalties, and forfeitures; in making 
and collecting the aſſeſſment ; in making our and ſerv- 
ing the notices authoriſed by this act; and in ſuch 
other matters and things as ſhall be reaſonably required 
of him by the ſurveyor, in the execution of his office 
as ſurveyor, purſuant to this act: and the ſaid affiſtant 
ſhall account with, and pay to, the ſurveyor, or to his 
order, al! the moncy which ſhall come to his hands as 
aſſiſtant, by the means as aforeſaid; and in default 
thereof, he ſhall forfeit double the value of the money by 
him ſo received, and not ſo paid and accounted for; and 
if the ſaid affifiant ſhall wilfully negle& or make default 


in the performance of any of the duty required from him 


Ly this ad, be ſhall forfeit, not exceeding tive pounds, 
mor 
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6“ nor leſs than forty ſhillings, at the diſcretion of the juſ- 
« tice or juſtices of the limit within which ſuch aſſiſtant 
„ ſhall be appointed.” 


+ Se. 106. And by 13. Geo. 3. c. 78. ſ. 4. The ſaid The ſurveyor 
6 ſurveyor ſhall fend orders, in writing, upon the ſaid aſſiſ- may draw up- 
tant, for the payment of all ſums due to any perſon or per- n w afhſ- 
c ſons, for work or materials, which amount to forty ſhil- me Ss 
& lings, or upwards ; and the ſaid ſurveyor ſhall not be a 
4 reſponſible for any ſum or ſums of money which ſhall be 
& received by the ſaid aſſiſtant, and ſhall not be actually paid 
t to ſuch ſurveyor, or to his order as aforeſaid.” 


+ Sect. 107. By 13. Geo. 3. c. 78. ſ. 12. it is further Surveyors du- 
enacted, That the ſurveyors thall, as they ſhall judge pro- 1 ee of 
< per, view all the common highways, trunks, tunnels, 5 
« plats, hedges, ditches, banks, bridges, cauſeways, and ſances, &c. 
“ pavements, within the pariſh, townthip, or place, for 
&* which they ſhall be appointed ſurveyors ; and in caſe they 
te ſhall obſerve any nuiſances, encroachments, obſtructions, 

& or annoyances, made, committed, or permitted, in, upon, 

« or to the prejudice of them, or any of them, contrary to 

te the directions of this act, they ſhall give, or cauſe to be viꝗe Salk. 

ce given, to any perſon or perſons, doing, committing, or 357. where 

te permitting the ſame, perſonal notice, or notice in writing, it was ad- 

ce to be left at his, her, or their uſcal place or places of abode, judged on the 

c ſpecifying the particulars wherein ſuch nuiſances, defaults, 2, Fm OS 

tc obſtructions, or annoyances, conſiſt ; and if ſuch nui- that he juſ⸗ 

& ſances, obſtructions, or annoyances ſhall not be removed, tices ought to 

& and the ditches, drains, gutters, and water-courſes afore- fix the parti- 

« ſaid effectually made, fcoured, cleanſed, and opened, and cular days,and 

« ſuch trunks, tunnels, plats, and bridges, made and laid, 2" 8*nerally 
, » pats, ges, made aoppoint the 

& and ſuch hedges properly cut and pruned, within twenty time between 

« days after ſuch notice of the ſame reſpectively given as ſuch a day and 

« aforeſaid, then the faid ſurveyors ſhall remove ſuch nui— ſuch a day. 

& ſances, obſtructions, or annoyances, and open, cleanſe, 

« and ſcour ſuch ditches, gutters, and water-courſes, and 

« make or amend ſuch trunks, tunnels, plats, or bridges, 

% and cut and prune ſuch hedges, for the benefit and im- 

c provement of the ſaid highways ; and the perfon or per- 

“ ſons fo neglecting to make or open and ci:anſe ſuch ditches, 

6. gutters, or water-courſes, or to cut or prune ſuch hedges, 

« during the time aforeſaid, after ſuch notice given, thall 

& forfeit, for every foot in length, which ſhall be ſo neg- 


6 Iefted, the ſum of one penny.“ 


— c 1 Th ſ 
+ Sect. 108. And by 13. Geo. 3. c. 78. ſ. 12. “ The ſaid 2 r 


te ſuryeyors ſhall be reimburſed what charges and expences his charges for 
F they Hall be at in removing ſuch nu: ſances, obſtructions, removing nu- 
C 7 "ON 3 wo : 66 or ſances. 
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4 ſcouring, ſuch ditches, gutters, and water-courſes, and in 


Lay 
A 


And if the 
Party refuſe 
to pa,; the 
money may 
be aſſe ſſed and 
kvicd, 
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« or annoyances, and making or opening, cleanfing and 


« making or amending tuch trunks, tunnels, plats,. or 
bridges, and in cutting and pruning ſuch hedges reſpec- 
« tively, by the perſon or perſons who ought to have done 
« the "Ba over and above the ſaid forfeiture.“ 


+ Sec. 1og. And by 13. Geo. 3. c. 78. ſ. 12. In caſe ſuch 
te perſon or perſons ſhall, upon demand, refuſe or neglect to 
« pay the ſaid ſurveyor his charges and expences occaſioned 
« thereby reſpectively, and alſo rhe faid forfeiture of one 
« penny per foot, then the faid ſurveyor. ſhall apply to any 
« juſtice of the peace, and, upon making oath before him ot 
« notice being given to the defaulter in manner aforeſaid, and 
« of the ſaid work being done by ſuch ſurveyor, and of the 
« expences attending the ſame, the ſaid ſurveyor ſhall be re- 
« paid by ſuch perſon or perſons all ſuch his ſaid charges as 
„ ſhall be allowed to be reaſonable by the ſaid juſtice ; or, in 
default of payment thereof on demand, the ſame ſhall be 


66 levied in ſuch manner as the penalties and forfeitures 


How high- 
ways by te- 
nure, &c. may 
be ordered to 
be repaired. 


4 


Vide r. Black. 
602. 


hereby inflicted are directed to be levied.” - | 
+ Sef. 110. And by 13. Geo. 3. c. 78. ſ. 23. it is farther 


enacted. That every ſurveyor ſhall give information upon 
« oath to the ſaid juſtices, or any two or more of them, of 
all ſuch highways, and of all bridges, cauſeways, or pave- 
„ ments, oor ſuch highways, as are out of repair, and 

ought to be repaired by any perſon or perſons, bodies po- 
« litic eee. by reaſon of any grant, tenure, limita- 
ce tion, or appointment, of any charitable gift, or otherwiſe 
ce howſoever ; and the ſaid juſtices ſhall limit a time for re- 
« pairing the ſame, of which notice ſhall be given by the ſaid 
« {urveyor to the occupier or occupiers of the lands and te- 
« nements liable to the burthen of ſuch repairs, or to ſuch 
« other perſon or perſons, bodies politic or corporate, as 
« are chargeible with the ſame ; and if ſuch repairs ſhall 
not be effectually made within the time fo limited, the ſaid 


* 
A 


* 


* 


« juſtices ſhall, and are hereby required to preſent ſuch high- 


« ways, bridges, eee . or pavements ſo out of repair, 
« together with the perſon or perſons, bodies politic or 
« corporate, liable to repair the ſame, at the next general 
&« quarter ſeſſions of the peace for the limit wherein ſuch 


« highway ſhall lie; and the juſtices at ſuch quarter ſeſſions 


e may, if they ſee juſt cauſe, direct the proſecution to be 


« carried on at the general expence of ſuch limit, and to be 


« paid out of the general rates within the ſame,” 


+ Seth, 
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+ Seck. 111. And by 13. Geo. 3. c. 78. ſ. 25. it is further-Juſtices may 
enacted, © That the faid juſtices, at any ſpecial ſeſſions to be eue, Wur- 
ce held by virtue of this act, may, by writing under their hands Rp Wy man 

* may, DY 8 be firſt re- 

6 and ſeals, order and appoint thoſe highways (not being paired. 

& turnpike road), which in their opinion do molt want repair 

« within their juriſdiction, to be firſt amended, and at what 

ce time, and in what manner, the fame ſhall be amended ; 

« according to which order, if ſuch there be, all and fin- 

ce gular the reſpective ſurveyors of the ſaid highways are 

& hereby required to proceed within their reſpective liber- 


6 210” | 


+ Seck. 112. And by 13. Geo. 3. c. 78. 1. 26. for the better Direction 
convenience of travellers where ſeveral highways meet, it is poſts where 
further enacted, ** That the faid juſtices, at ſome ſpecial _— 90 
« ſeſſions to be held for the purpoſes of this act, ſhall iſſu ee 
ce their precept to the ſurveyor of the highways for any pa- 

„ rith, townſhip, or place, where ſeveral highways meet, 
« and there is no proper or ſufficient direction poſt or ſtone, 
c already fixed or erected, requiring him forthwith to cauſe 
to be erected or fixed, in the moſt convenient place where 
© ſuch ways meet, a ſtone or poſt, with inſcriptions thereon, 
in large legible letters, painted on each ſide thereof, con- 
c taining the name or names of the next market town or 
„ towns, or other conſiderable place or places, to which the 
„ ſaid highways reſpectively lead; and alſo at the ſeveral ap- 
* proaches or entrances to ſuch parts of any highways as are 
e ſubje& to deep or dangerous floods, graduated ſtones or 
< poſts, denoting the depth of water in the deepeſt part of 
„ the ſame, and likewiſe ſuch direction poſts or ſtones, as 
« the faid juſtices ſhall judge to be neceſſary, for the guiding 
of travellers in the beſt and ſafeſt track through the ſaid 
« floods or waters; and the ſaid ſurveyor ſhall be reimburſed 
* the expences of providing and erecting the ſame reſpec- 
e tively out of the monies which ſhall be received by him or 
them, purſuant to the directions of this act; and in caſe 
any ſurveyor {hall, by the ſpace of three months after ſuch 
“ precept to him directed and delivered, neglect or retufe 
to cauſe ſuch ſtones or poſts to be fixed, as atoreſaid, every 
* ſuch offender ſhall forfeit the ſum of twenty ſhillings.” 


+ Se. 113. And by 13. Geo. 3. c. 78. f. 27. for the bet- Materials 
ter repairing, and keeping in repair, the ſaid highways, and where and in 
providing of materials for that purpoſe, it is enacted, © That 8 eg 
c it ſhall and may be lawful to and for every ſurveyor, to be en. 
© appointed as aforeſaid, to take and carry away, or cauſe 
„to be taken and carried away, ſo much of the rubbith, or 
6 refuſe-ſtones of any quarry or quarrics, lying and being 
* within the pariſh, townſhip, or place, where he ſhall be 
„ lurveyor 


190 Or NUSANCES RELATING Bk. I. ( 
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« ſurveyor (except ſuch as ſhall have been got by the ſur- 

« yeyor of any turnpike road), without the licence of the 
| « owner or owners of ſuch quarries, as they ſhall judge ne- 
þ « ceſſary for the amendment of the ſaid highways, but not 
| & to dig or get ſtone in ſuch quarry without leave of the 
| « owner thereof.” 
i The ſurrey- + Sec. 114. And by 13. Geo. 3. c. 78. ſ. 27. it is alſo 
. e bb, M enacted,** I hatit ſhall and may be lawful for every ſuch ſur- 
| 1 © in the veyor, for the ule aforeſaid, in any waſte land or common 
| waſte lands * ground, river or brook, within the pariſh, townihtp, or 
| and brooks of © place, for which he ſhall be ſurveyor, or within any other 
| . „ parith, townſhip, or place, wherein gravel, ſand, chalk, 


faction for da. © fone, or other materials, are reſpectively hkely to be found 
mages done in (in caſe ſufficient cannot be conveniently had within the 
taking them © pariſh, townſhip, or place, where the fame are to be em- 
, away. „ ployed, and ſufficient {hall be left for the uſe of the roads 
f „in tuch other pariſh, townſhip, or place), to ſearch for, 
« dig, get, and carry away the fame, ſo that the ſaid ſurveyor 
« doth not thereby divert or interrupt the courſe of ſuch ri- 
f ver or brook, or prejudice or damage any building, high- 
« way, or ford, nor dig or get the {ame out of any river or 
? «< brook within the diftance of one hundred feet above or 
1 « below any bridge, nor within the like diſtance of any dam 
}' « or wear; and likewiſe to gather ſtones lying upon any 
b | « lands or grounds within the parith, townthip, or place, 
« where ſuch highway ſhall be, for ſuch ſervice and pur- 
« poſe, and to take and carry away ſo much of the ſaid ma- 
ce terials as by the diſcretion of the ſaid ſurveyor ſhall be 
« thought neceſſary to be employed in the amendment of 
« the faid highways, without making any ſatisfaction for the 
64% ſaid materials; but ſatisfaction ſhall be made for all da- 
«© mages done to the lands or grounds of any perſon or per- 
“ ſons, by carrying away the fame, in the manner herein 
e after directed, for getting and carrying materials in in- 
cloſed grounds; but no ſuch ſtones ſhall be gathered with - 
out the conſent of the occupicr of ſuch lands or grounds, 
* or a licence from a juſtice of peace for that purpoſe, after 
« having ſummoned ſuch occupier to come before him, and 
. „heard his reaſons, if he ſhall appear and give any, for re- 
1 « fuſing his content.” - 


— + 
_ — — — 


N Not to extend + Selz. 115. But by 13. Geo. 3. c. 78. ſ. 28. itis provided, 
i 0 ones 3 That nothing in this act contained, relative to the gather- 
| 3 — t ing or getting of ſtones, ſhall extend to any quantity of 
1 led Beach, * land (being private property), covered with ſtones thrown 


up by tlie ſea, commonly called beach. 


17 Sec. 
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+ Sef. 116. And by 13. Geo. 3. c. 78. ſ. 29. it is further If ſufficient 

enacted, © That every ſuch ſurveyor, for the uſe aforeſaid, materials can» 
„ may ſearch for, dig, and get ſand, gravel, chalk, ſtone, | © 2 
ce or other materials, if ſufficient cannot conveniently be had Kc. the fur. 
« within ſuch waſte lands, common grounds, rivers, or veyor may 
& brooks, in and through any of the ſeveral or incloſed lands take them 
« or grounds of any perion or perſons whomſoever, within wo Le 55 
« the parith, townſhip, or place, where the ſame ſhall be lands or 
« wanted, or by licence from two juſtices of the peace, at grounds in 
« a ſpecial ſeſſions, within any other pariſh, townſhip, or the pariſh, or 
ce place, adjoining or lying near to the highway for which in ny parith 
« {ſuch materials ſhall be required, if it ſhall appear to ſuch —— 
« juſtices that ſuſficient materials cannot be conveniently e. ee 
& had in the pariſh, townſhip, or place, where ſuch high - juſtices at ſpe- 
ways lie, or in the waſte lands or common grounds, ri- eial ſeſſions, 
vers or brooks, of ſuch adjacent pariſh, townihip, or place, ff _ 
« and that a ſufficient quantity of materials will be left for „ . 
e the uſe of the pariſh, townihip, or place, where the ſame 
„ ſhall be (ſuch lands or grounds not being a garden, yard, 
« avenue to a houſe, lawn, park, paddock, or incloſed plan- 
tation), and to take and carry away ſo much of the faid 
„materials as by the diſcretion of the ſaid ſurveyor ſhall be 
« thought neceſſary to be employed in the amendment of the 
« faid hiphways ; the ſaid ſurveyor making ſuch ſatis faction 
« for the damage to be done to ſuch lands or grounds by 
« thegetting and carrying away the ſame, as ſhall be agreed 
upon between him and the owner, occupier, or other 
« perſon intereſted in ſuch lands or grounds reſpectively, in 
the preſence, and with the approbation of two or more 
„ ſubſtantial inhabitants of ſuch pariſh, townſhip, or place; 
„and in cate they cannot agree, then ſuch fatisfation and 
« recompence ſhall be ſettled and aſcertained by order of one 
« or more juſtice or juſtices of the peace of the limit where 
&« ſuch land or ground ſhall lie.” 


+ See. 117. And by 13. Geo. 3. c. 78. .. 20. © In ſuch Clay may be 
« places where, from the want of other materials, burnt got and burnr 
« clay may be ſubſtituted in the place thereof, it ſhall and mto materiale 
may be lawful for the ſurveyor to dig clay in ſuch places u s 
« as he is hereby authoriſed to dig chalk or gravel, and to PEER” 
„dry the ſame upon the lands adjoining, and to burn the 
« ſame upon any waſte lands or common grounds, and to 
« carry ſuch clay in ſuch manner as other materials are al- 
« lowcd to be carried by this act, upon making ſuch ſatis- 
“ faction for the damages within the ſeveral incloſed lands 
„% or grounds where ſuch clay ſhall be placed or carried, as 
« herein directed with regard to other materials.“ 


Se. 


12 — 
— 


r * 
. route: oo — — rr — 7 
1 "IE? 


. ˙ (Ä 
L 22 
* * 


. 
D 


— — '# 


I IIS — omar 
> = — - 


nu rb. 


— 


— % —— 


2 


192 
But if the 


owner of the 
incloſed land 
want the wa— 
terials, he 
wuſt give vo- 
tice to the 
ſurveyor. 


Or NUSANCES RELATING Bk. I. 
+ Se. 118. But by 13. Geo. 3. c. 78. ſ. 29. it is provided, 


« That when the owner of any ſuch incloſed lands ihall have 
« occaſion for any ſuch materials lying within the ſame for 
ce the repair of any highway, or other roads or ways upon 
« his eſtate, or which he ſhall be under obligation to repair, 
& and thall give notice to ſuch ſurveyor that he apprehends 
ce there will not be ſufficient for thoſe purpoles, and alſo for 


„e the ule of the public highways ; then, and in every ſuch 


Rex v. Man- 
ning, 1. Burr. 
382. 


=» Durr. 382. 


1. Burr. 382. 


If pits or holes 
are made in 
getting mate- 
rials, the ſur- 
veyor ſhall 
cauſe them to 
be Alicd up or 
tt ucedl off, 


— 


« cafe, the ſurveyor ſhall not be permitted to dig or take ſuch 
„% materials without the conſent of ſuch owner, or an order 
& of two juſtices of the peace, after having ſummoned and 
« heard the ſaid owner or occupier, or his ſteward or agent; 
“ which juſtices are hereby authoriſed to enquire into the 
* nature and circumſtances of the caſe, and to permit or 
« reftrain ſuch power, in ſuch manner, and under ſuch di- 
« rections, as to them ſhall ſeem juſt.” 


It hath been adjudged upon this clauſe of the ſtatute, 


+ $2. 119. FIRST, That an order of ſeſſions muſt ſhew 
that there were no proper materials to be found in or upon 
the waſtes or common grounds near the highway; for the 
ſurveyors are not warranted to dig in the private foil for all 
the ſpecies of materials, becauſe /ome of theſe ſpecięs are not 
to be found in or upon the ſaid waſtes or common ground; 
and that it ought to ſpecify what cannot be found in or upon 
the waſtes or common grounds, and what may be found in the 
ee ſoil, and that they muſt previouſly know that it is to 

e found there; or at leaſt have a reaſonable proſpect of find- 
ing it there, for that they cannot dig to try for it in the private 
ſoil. | 


+ 8:2. 120. SECONDLY, That an order of ſeſſions to dig 
generally is bad; for they muſt fix upon a particular part, 
and not leave it to the diſcretion of the ſurveyor. 


+ Sc. 121. THirDLY, That ſaiisfation muſt be awarded 
to the owner, or to the occupier or to both, according tothe 
damages ſuſtained by the one, or by the other, or by both, 


+ Sec. 122. FouRTHLY, That notice to the occupier is 
ſufficient, and it is ſufficient to ſtate, that it was left at his 
place of abode. | 


+ Se. 123- Alſo by 13. Geo. 3. c. 78. ſ. 31. it is enacted, 
aps 320 : 
© That if any ſurveyor, or perſon employed by him, ſhall, 
% by reaſon of the ſearching for, digging, or getting any 
„ gravel, fand, ſtones, chalk, clay, or other materials for 
„ repairing any highways, make, or cauſe to be made, any 
„pit or hole in any ſuch lands or grounds, rivers or brooks, 
6» a3 
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as aforeſaid, wherein ſuch materials ſhall be found, ſuch 


ſurveyor, perſon or perſons, ſhall forthwith cauſe the ſame 
to be ſufficiently fenced off, and ſuch fence ſupported 
and repaired, during ſuch time as the ſaid pit or hole thall 
continue open, and ſhall, within three days after ſuch pit 
or hole ſhall be opened or made, where no gravel, ſtones, 
or materials, thall be found, cauſe the ſame to be forth- 
with filled up, levelled, and covered with the turf or clod 
which was dug out of the fame ; and where any ſuch ma- 


terials ſhall be found, within fourteen days after having 


dug up ſufficient materials in ſuch pit or hole, cauſe the 
ſame to be filled up, ſloped down, or fenced off, and ſo 
continued,” 12 | 


+ Sect. 124. And by 13. Geo. 3 c. 78. ſ. 31. © Every ſur 
veyor ſhall, within twenty days after he tall be appointed 
to that office, cauſe all the ſaid pits and holes which ſhall 
then be open, and not likely to be further uſeful, to be 
filled up or ſloped down, in manner aforeſaid; and if they 
are likely to be further uſeful, he ſhall ſecure the ſame by 
poſts and rails, or other fences to prevent accidents to 
perſons or cattle.” 


193 


+ Seck. 125. And by 13. Geo. 3. c. 78. ſ. 31. * In caſe or forfeit 108. 
ſuch ſurveyor, perſon or perſons, ſhall neglect to fill r CLINE 


up, flope down, or fence off, ſuch pit or hole, in man- 
ner and wi hin the time aforeſaid, he or they thall forteit 
the ſum of ten ſhillings for every ſuch default.“ 


+ Se. 126. And by 13. Ceo. 3. c. 78. ſ. 31. © In cafe and for every 


ſuch ſurveyor. perſon or perſons, ſhall negle& to fence 
off ſuch pit or hole, or to ſJope down the ſame, as herein- 
before directed, for the ſpace of fix days after he or they 
ſhall have received notice for either of thoſe purpoſes 
from any juſtice of the peace, or from the owner or oc- 
cupier of ſuch ſeveral ground, river, or brook, or any 
perſon having right of common within ſuch common or 
waſte lands, as aforcſaid, and ſuch neglect and notice 
ſhall be proved upon oath before one or more of the ſaid 


neglect after 


“ juſtices of the peace, ſuch ſurveyor, perſon or perſons, a ſum not ex- 


cc 
£6 
c6 
60 
cc 


Lay 


£ 
40 
cc 


66 


ſhall forfeit and pay any ſum not excceding ten pounds, 
nor leſs than forty ſhillings, for every ſuch neglect; to 


be determined and adjudged by ſuch juſtice or juſtices, ES 
and to be laid out and applied in the fencing oft, filling 


up, or ſloping down, ſuch pit or hole, and toward the 
repair of the roads in the pariſh, townſhip, or place, 
where the offence ſhall be committed, in ſuch manner as 
the ſaid juſtice or juſtices thall direct and appoint ; 
which forfeiture, in caſe the ſame be not forthwith 


Vox. II. O paid, 


ceeding 181. 
nor legs than 
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How mater1- 
als for another 


pariſh ſhall be 
removed. 


Pamaging 
Nd:s!s, &C. 


cc 
cc 


Or NUSANCES RELATING Bk. I. 


paid, ſhall be levied as other forfeitures arc herein-after 
directed to be levied.” 


+ Sed. 127. But by 13. Geo. 3. c. 78. ſ. 32. it is provided, 
That no ftone, gravel, or materials, to be dug for the 
uſe of any other pariſh, townſhip, or place, than that 
wherein the ſame are found, ſhall be removed or carried 
from the place where they ſhall be ſo dug at any other 
time than between the firſt day of April and the firſt day 
of November, or in the time of hard froſt in the winter 
ſeaſon.” 


+ Se. 128. And by 13. Geo. 3. c. 78. ſ. 33. it is further 


enacted, That if any perſon ſhall dig, or cauſe to be dug, 


140 


65 


The ſurvey- 
or's duty 1s to 


keep books, 


and enter the 
a huůunts of all 
money paid 
and received ; 


and alfo of all 
money re- 


maining duc: 


Alſo of ali 
oils, matcri- 
als, & c. 


and {hall pro- 
duce his ac- 


.countsatavel. 


uy meeting 3 


cc 


materials for the highways, contrary to the direction of 
this act, whereby any bridge, mill, building, dam, high- 
way, ford, mines, or tin-works, may be damaged or en- 
dangered ; every offender therein ſhall forfeit, for every 
ſuch offence, any ſum not exceeding five pounds, nor lets 
than twenty ſhillings, at the diſcretion of the court or 
juſtices before whom complaint thereof ſhall be made.” 


+ Sect. 129. By 13. Geo. 3. c. 78. ſ. 48. it is enacted, 
That the ſurveyor ſhall collect the ſeveral aſſeſſments, for- 
feitures, penalties, ſums of money, and compoſitions, to 
be received and taken by virtue of this act, within the 
year for which he is appointed ſurveyor, and ſhall keep 
one or more beok or books, in which he ſhall fairly 
enter a juſt, true, and fair account of all ſuch money 
as ſhall have come to his hands, or to the hands of the 
ſaid aſſiſtant, and to whom, and on what occaſion, he 
hall have paid or applied the fame; and ſhall alto enter 
in ſuch book or books a liſt or lifts of all ſuch ſums of 
money as thall then remain due and owing from any per- 
{on. or perſons, in reſpect of the payments, compoſitions, 
aſſeſſments, penalties, or forteitures, to be collected, re- 
ceived, or taken, for and in reſpect of the ſaid highways, 
by virtue of this act; and the faid ſurveyor thall allo 
enter an account of all tools, materials, implements, and 
other things provided, by order of the inhabitants, at a 


veſtry, or other public meeting, for the repair of the faid 


highways, at the public expence of ſuch pariſh, townfhip, 
or place; and ſhall produce ſuch books, and the aſſeſſ- 
ments made within that year, unto the inhabitants to which 
they belong, at a veſtry or other public meetirg to be 
held for that purpoſe, within fifteen days before the ſaid 
ſpecial ſeſſions fo to be held in the week next after Mi- 
chaelmas quarter ſeſſions, as aforeſaid, to the intent that 

| the 
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the ſaid accounts, aſſeſſinents, and liſts, may be inſpected 
by the inhabitants.“ | 


+ Seft. 130. And by 13. Geo. 3. c. 78. ſ. 48. „ Every and af ter- 
ſuch ſurveyor ſhall, after the faid books and aſſeſſments : h before 
ſhail have been produced at fuch meeting. take the {ame to — 
ſuch juſtice of the peace for the limit wherein ſuch pariſh, 5298 allow 
townſhip, or place, doth lie, and on ſuch day, and at ſuch them: 
hour, as ſhall be agreed upon at ſuch meeting, ſome day 

after the ſaid meeting of the inhabitants, and before ſuch 

laſt- mentioned ſpecial ſeſſions, and then and there verify 


{ach account, or any part thercof, upon oath, if required.“ 


+ See. 131. And by 13. Geo. 3. C. 78. ſ. 48. 80 Such juſ- or they may 
tice may allow ſuch account if he finds it Juſt, or poſt- be further ex- 
pone it until ſuch ſpecial ſeſſions, if he finds cauſe for ſo oy 3 
doing; in which caſe it may be ſettled and allowed at ſuch allewed, at the 
ſpecial ſeſſions, after the parts objected to by ſuch juſtice ſpecial Gola 
ſhall have been explained and verified by proper evidence, ſions. 

to the ſatisfaction of the juſtices at ſuch {ſpecial ſeſſions; 

and in caſe any articles contained in ſuch accounts ſhall 


not be explained and proved to the ſatisfaction of ſuch 


Juſtices, they may diſallow the ſame ; and whenever the 


faid accounts ſhall be ſo ſettled and allowed, or diſallow- 
ed, as aforeſaid, all ſuch books and aſſeſſinents ſhall he 
tranſmitted to the churchwarden or overteer of the poor 
for ſuch pariſh, townſhip, or place, reſpectively, or, if 
the place be extraparochial, then to ſome principal inha- 
bitant thereof, to be kept for the uſe of tuch pariih, 
town{hip, or place.“ 


+ Se. 132. The general quarter ſeſſions have no origi- 2. Burr. 746. 


nal juriſdiction reſpecting the paſſing the ſurveyor's ac- 
count, and paying over the balances to the ſucceſſor. 
Therefore, where an order for this purpoſe was made at the 
general quarter ſeſſions, even by the conſent of the ſpecial 
ſeſſion it was quaſhed; for conſent cannot give original ju- 
riſdiction to a court that has only an appellate juriſdie- 
tion. 


+ Sea. 133. And by 13. Geo. 3. c. 78. ſ. 48. The ſaid Books. mate- 
ſurvevor ſhall forth with deliver a duplicate of ſuch book rials, tools, &e. 
and account, together with all ſums of money as ſhall to be delivered 
ns” l : to the ſuc- 
remain in his hands, and likewiſe all tools, materials, 4 für- 
implements, and other things, as aforeſaid, to the ſuc— 1 
ceeding ſurveyor for ſuch pariſh, townſhip, or place, in New ſurveyor 
caſe any new ſurveyor ſhall be appointed, or retain the authoriſed to 
lame in his hands, and account for them in his next ac collect the ar- 
count, if he ſhall be continued ſurveyor for ſuch pariih, bears, &. 


O 2 „% town- 


0 
| 
\ 
j 
| 
| 


manner. 
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« tounſhip, or place, in the ſucceeding year; and the ſuc- 
tc ceeding ſurveyor is hereby required to recover, collect, 
« and receive all fuch ſums of money which ſhall be due 
« and owing as aforeſaid, by all ſuch ways and means, as 
« fully and effectually, to all intents and purpoſes, as the 
« preceding ſurveyor could, might, or ought to have reco- 
* yered, e. ollecled, or received the ſame.” 


The furveror + Se. 134. And by 13. Geo. 3. c. 78. f 48. « In caſe 
ble to kor- & ſuch turveyor ſhall neglect to provide ſuch book or books, 
ory 92 « or to enter ſuch reſpective accounts and liſts therein, or 
Jury, © to deliver the ſaid book or books, and ſuch duplicate 
; « thereof, and ſuch aſſeſiments, tools, materials, implements, 
« and other things, in manner aforeſaid, he ſhall, for every 
« ſuch offence, forfeit not — five pounds, nor lets 

« than —_ millings.“ 


+ Sc. 135. And by 13. Geo. 3. c. 78. ſ. 48. © In cafe 
„he ſhall make default in the paying or accounting for the 
« money ſo remaining in his hands, within the time, and 
« according to the directions aforeſaid, he ſhall foricit dou- 
« ble the value of the money which ſhall be adjudged by the 
« {aid juſtices to be in his hands.“ 


+ Let. 136. And by 13. Geo. 3. c. 78. ſ. 48. © In caſe 


If ſorveyor 


dice, his ex- © any ſuch ſurveyor ſhall die before ſuch reſpective ac- 


e 6 Kc. « counts and liſts thall be made out, or ſuch monies, books, 
Mail account « aſſeſſments, tools, materials, and implements, ſhall be 0 
in the ſame 

« delivered and paid, the executors or adminiſtiators of 
„ ſuch {ſurveyor ſhall make out, pay, and deliver the ſame, 
« in like manner, and under the like penalty, as fuch fur- 
« yeyor is hereby required and made ſubje& and liable to.“ 


Fees to be paid + Se. 137. And by 13. Geo. 3. c. 78. ſ. 48. Every 

tothe juſtices « ſyryeyor thall pay to the juſtices clerks, for the appoint- 

—_— „ ment and charge, the ſum of one ſhilling ; for the bond, 
6 ſixpence and for the account ſo to be examined and 
© taken, and for the oath ſo to be adminiſtered, the ſum of 
one ſhilling, and no more; and if any perfon or perſons 
« {hall receive any greater ſum or fee for the buſineſs afore- 
« faid than herein-before mentioned, he ſhall forteit the 
« {um of ten pounds for every offence.” 


How materials + Se. 138. By 13. Geo. 3. c. 78. ſ. 50. it is alſo nates; 
may be con- e That where a ſufficient quantity of ſtone, gravel, chalk, 
tracted for. „ or other materials, cannot be provided and carried by 
* the labourers and teams required by this act to perform 
e ſtatute duty, the ſurveyor thall contract for the getting 
and Ts thereof, (in the preſence of the ſaid aſiiſtant, 


I 
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if any ſuch ſhall be appointed), at a meeting to be held 
for that purpoſe, of which ten days notice in writing 
ſhall be given, by fixing the ſame upon the door of the 
church or chapel of the pariſh, townſhip, or place, or 
if there be no church or chapel, at the mott public place 
therez which notice ſhall ſpecify the work to be done, 
and the tune and place for letting thereof.“ 


+ Se. 139. And by 13. Geo. 3. c. 78. ſ. 5o. If any ſur- 
veyor ſhall have any part, thare, or inte, eſt, directly or 
indirectly, in any ſuch contract, or in any other contract 
or bargain for work or materials to be made, done, or 
provided, upon, for, or on account of any of the high- 


* ways, roads, bridges, or other works whatſoever, under 


his care or management, or ſhall, upon his own account, 
directly or indirectly, let to hire any team, or ſell or diſ- 
pole of any timber, ſtone, or other materials, to be uſed 
or employed in making or repairing ſuch roads, bridges, 
or other works, as aforeſaid (unleſs a licence, in writ- 
ing, for the fale of any ſuch materials, or to let to hire 
any ſuch team, be firſt obtained from ſome juſtice of the 
peace within that limit), he ſhall foricit, for every ſuch 
offence, the ſum of ten pounds, and be for ever after in- 
capable of being employed as a ſurveyor with a falary, 
under the authority of this act.“ | | 


+ Se. 140. And by 13. Geo. 2, c. 58. 1. 51. it is further 


enacted. That if any ſurveyor of the highways, after his 


(e 
£6 


acceptance of the ſaid office, ſhall neglect his duty in any 
thing required of him by this act, for which no particu- 
lar penalty is impoſed, he ſhall forfeit, for every ſuch 
offence, any ſum not exceeding five pounds, nor leſs 
than ten ſhillings, at the diſcretion af the j uſtice or juſ- 
tices having juriſdiction therein.“ ED 


+ Se#.-141. Alfo by 13. Geo. 3. c. 53 f. 54. The juf- 
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Pena'ty upon 
the ſurveyor. 


Juſtices of ci- 


tices of the peace of all cities, corporations, boroughs, ties to put the 
or other places, are hereby required to put in execution act in exccu— 
every part of this act within their reſpective juriſdic- ten. 


tions.“ 


+ Sec. 142. And by 13. Geo. 3. c. 78. ſ. 44. it is recited, 


Where the 
urveyor re- 


6 'T hat whereas, by ſeveral acts of parliament concerning _. 

1 4 cclves money 
turnpike roads (5), a certain part of the duty called fta- 
tute duty is or may be directed to be performed on ſuch turnpike 
roads, and it may happen in ſome places, that the ſeve- roads, he ſhall 
ral perſons liable thereto may have compounded for the 
ſame,” it is therefore further enacted, „ That in all {ach 


„ caſes, the ſurveyor of highways, where ſuch compoſition- 


due to the 


pay it to the 
treaſurer. 
(5) Vide the 
end of this 


O 3 ; „% ſhall chapter, 


. 2 
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& ſhall have been made, ſhall pay to the treaſurer or ſur- 
veyor of ſuch turnpike roads a certain part of the com- 
poſition- money fo received, to be proportioned accord- 
ing to the number of days duty which ſuch perſon or 


„ perſons was or were liable to perform on ſuch turn- 


How the ſame 
plied, 


Kitch. 34, 35- 


2. R. Abr. 137. 
265. 


a R. Abr. 137. 


„ pike road; which money ſhall be laid out and expended 
„ on ſuch part of the ſaid turnpike road as lies within the 
© pariſh, townſhip, or place, from which it was reccived, 
and not elſewhere.“ 


+ Seck. 143. And by 13. Geo, 3. ©. 958. 1. 44. If ſnch 
* {urveyor of the highways ſhall refuſe or negle& to pay 
& to the treaſurer or ſurveyor of ſuch turnpike road ſach 
„part of the ſaid compoſition-money ſo received by him, 
6 within twenty days after he fſhall have received the ſame, 
„% upon demand made by ſuch treaſurer or ſurveyor, the 
** ſaime tha!] and may be ſevied on the goods and chattels of 
„ ſuch ſurveyor, in ſuch manner as penalties andTorieitures 


are by this act authoriſed to be levied.” 


As to THE SIXTH GENERAL HEAD of this chapter, vi. 
What thall be faid to be a nufance to the highway, I ſhalt 
conſider : 


1. What mall hs ſaid to be ſuch a nuſance at com- 
mon law. 


2. What by ſtatute. 


As to THE FIRST POINT, iz. What ſhall be ſaid to 
be a nuſance to a highway at common Jaw. 


Scct. 144. There is no doubt but that all injuries what- 
ſoever to any highway, as by digging a ditch, or making a 
hedge overthwart it, or laying logs of timber in it, or by 
doing any other act which will render it leſs commo- 
dious to the king's people, are public ee at com- 
mon law. 


Sef. 145. Alſo it ſeemeth to be clear, that it is no ex- 
cuſe for one who layeth ſuch logs in the highway that he 
laid them only here and there, ſo that the people miglit 
have a paſſage by windings and turnings through the logs; 
yet it is ſaid to be no nuſance for the inhabitants of a town 
to unlade billets, & c. in the ſtreet before their houſes, by 
reaſon of the neceſſity of the caſe, unleſs they ſuffer them 
to continue there an unreaſonable time after they are 
unloaded. 
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Scct. 146. There is no doubt but that it is a nuſance at 8. H. ». 5 
common law to erect a new gate in a highway, as has been Kitch. 34, 35. 
more fully ſhewn in the precedent chapter. 8. H. 7. 5. 


Sect. 147. Alſo it ſeemeth clear, that it is a like nuſance 
to ſuffer the ditches adjoining to a highway to be foul, by 
reaſon whereof it is impaired, or to ſuffer the boughs of 
trees growing near the highway to hang over the road, in 
tuch a manner as thereby to incommode the paſſage. 


As to THE SECOND POINT, viz. What ſhall be faid to be 
a nufance to the highway by ſtatute. 


Sec. 148. Not only all the abovementioned nuſances, 
which are ſuch at common law, are eſteemed alſo nuſances 
by ſtatute, but there 1s alfo one particular nuſance which 
is made ſuch by ſtatute, and doth not ſeem to be taken no- 
tice of by common law, and that is the drawing of a tra- 
velling carriage with more than fix horſes in length, (a) the (a) For the 
permitting whereof hath occaſioned the carrying of ſuch number now 


exceſſive loads in ſuch carriage, that the weight thereof hath Permitted to 
be drawn,vide 


in many places rendered the roads unpaſſable. infra, ſect. 165. 


As to THE SEVENTH GENERAL HEAD of this chapter, viz. 
How ſuch nuſances are to be removed and puniſhed, I ſhall 


conſider the following particulars : 


1. In what order hedges and ditches, adjoining to the 
highway, ought to be kept. 


2. How far all trees and buſhes are to be removed from 
the highway. | | 


2. In what manner all other annoyances obſtructing the 
highway are to be removed, | 


4. How far all perſons are puniſhable for taking away 
things made uſe of for the benefit of the highway. 


's. Haw far they may be puniſhed for drawing a carriagg 
with more than five horſes in length. 


6. How far drivers of carriages are puniſhable for miſbe- 
haviour, | | 
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3. Hen. 7. 8. 
Kircti. 34, 35. 
Dalion, c. 26. 
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Trecs adjoin- 
ing to high- 
ways, by 
whom and in 
what manner 
to be cut and 
pruned, 


On default 
the ſyrveyor 
may prune, 
&c. at the coſt 
f rhe de- 
Ruler. 15 
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As to the firſt particular, viz. In what order hedges and 
ditches, adjoining to the highway, ought to be kept. 


Se. 149. It is faid, that he who hath lands next adjoin- 
ing to the highway, is bound of common right to ſcour 
his ditches ; but it is ſaid, that he who hath lands next ad- 
joining to ſuch lands, is not bound by the common law fo 
to do, without ſome ſpecial preſcription for that purpoſe ; 
and perhaps it 18 the better opinion, that he who hath trees 
next adjoining to the highway, and hanging over it to the 
annovance of the people, is bound by the common law to 
lop the ſame: and it ſeems clear, that any perſon may 
juſtify the lopping ſuch trees, ſo far as to avoid the nu- 
ſance. | 


+ Sec. 150. By 13. Geo. 3. c. 78. ſ. 7. however it is enaQ- 
& ed, That the poſſeſſors of the land next adjoining to every 
„highway ſhall cut, prune, and plaſh their hedges, and 
& alfo cut dowy or prune and lop the trees growing in or 
& near ſuch hedges or other fences, (except thoſe trees 
& planted for ornament or ſhelter, as hereafter mentioned) 
« in {ſuch manner that the bighways ſhall not be pre- 
& judiced by the ſhade thereof reſpectively, and that the 
„fun and wind may not be excluded from ſuch highway 
ce to the damage thereof, within ten days after notice given 
* by the ſurveyor for that purpoſe, or the ſurveyor ſhall 
„ make complaint thereof to ſome juſtice of the limit, who 
& ſhall ſummon the poſſeſſor of the ſaid lands to ſome 
« ſpecial ſeſſions, ta anſwer to the ſaid complaint; and if 
&« it ſhall appear to the juſtices that ſuch poſſeſſor had not 
% computed with the requiſites of this act, the ſaid juſtices, 
upon hearing the ſurveyor and the poſſeſſor of ſuch land, 
« or his agent, (or in default of his appearance, upon hav- 
« ing due proof of the ſervice of ſuch ſummons), and con- 
«+ fideripg the circumſtances of the caſe, may order ſuch 
© hedges to be cut, plaſhed, and pruned, and ſuch trees to 
« be cut down, or pruned in ſuch manner, as may beſt an- 
« ſwer the purpoſes aforeſaid ; and if the poſſeſſor of ſuch 
lands {hall not obey ſuch order within ten days after due 
« notice thereof, he ſhall forfeit two ſhillings for every 
& twenty-four feet in length of ſuch hedge which ſhall be 
e ſq neglected to be cut and plaſhed, and two ſhillings for 
every tree which ſhall be fp neglected to he cut down ar 
Fe pruncd, and lopped.“ 

25 1382 


+ Se. 151. And by 13. Geo. 2. c. 78. f. 7. The ſur- 

e veyor, in caſe of ſuch default, thall cut. prune, and plaſh 
& ſuch hedges, and cut dg wn or prune and lop ſuch trees, 
« in the manner directed by ſuch order; and ſuch poſſeſſot 
Ee. | N : | | «That 
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ſhall be charged with, and pay, over and above the faid 
penalties, the charges and expences of doing the ſame ; 
or, in default thereof, ſuch charges and expences ſha!l be 
levied, together with the ſaid forfeitures, upon his or 
her goods and chattels, by warrant from a juſtice of peace, 
in ſuch manner as is authoriſed for forteitures incurred 
by virtue of this Ys Fog 


+ Seck. 152.1 And by 13. Geo. 3. c. 78. ſ. 8. it is further 


enacted, ** That ditches, drains, or watercourſes, of a ſut- 


6+ 


eient depth and breadth, for the keeping all Inghways 
dry, and conveying the water from the ſame, ſhall be 
made, icoured, cleanſed, and kept open, and ſufficient 
trunks, tunnels, plats, or bridges, {hail be. made and 
laid where any cartways, horſeways, or footways, lead 
out of the ſaid” highways into the lands or grounds ad- 
joining thereto, 855 the occupier of ſuch lands or grounds; 
and every perſon who ſhall occupy any lands or grounds 
adjoining to, or lying near ſuch highway through winch 
the water hath uſed to pats from the ſaid highway, ſhall 
open, cleanſe, and ſcour the ditches, watercourſes, or 
drains, for ſuch water to paſs without obſtruction ; and 
that every perſon making default, after ten days notice 
by the ſurveyor, ſhall forteit ten ſhillings.” 


+ Sec. 153. And by 13. Geo. 3. c. 78. f. 14. it is fur- 


ther enaQted, “ That where the ditches, gutters, or water- 
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courſes, ſhall not be ſufficient to carry off the water which 
ſhall lic upon and annoy the highways, the ſurve vors. by 
the order of any one of the ſaid Juſtices, ſhall make new 
ditches and drains in and through the lands and grounds 
adjoining or lying near to ſuch highways, or in and 
through any other lands or grounds, if it ſhall be ne— 
ceffary, for the more eaſy and effectually carrying off 
ſuch water from the faid highways, and alfo to keep ſuch 
ditches, gutters, or watercourſes, ſcoured, cleanſed, and 
opened ; and the ſurveyors, and their workmen, are au- 
thoriſed to go upon the lands, for the purpoſes afore- 
ſaid.“ 


in And by 13. Geo. 3. c. ¶ů»9E ** Fhe 
ſurveyors ſhall make proper trunks, tunnels, plats, bridges, 
or arches, over ſuch ditches, gutters, or watercourſes, | for 
the convenient uſe and enjoyment of the lands or grounds 
through which the fame ſhall be made, and keep the 
ſame in repair, and make ſatisfaction to the owner or 
occupier of ſuch lands which are not waſte or common, 
for the damages ſuſtained thereby ; to be ſettled and paid 
in ſuch manner as the damages for getting materials in 

“% ſeveral 


Occupiers to 
make drains 
and ditchcs, 


KC. 


Where the 
old ditches &c, 
are not ſuffi- 
client, new 
ones are to be 
made. 


Surveyors to 
make trunks, 
&c. 
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&« ſeveral or incloſed lands or grounds are hereafter directed 
eto be ſettled and paid.” 


As to the ſecond particular, viz. How far all trees and 
buſhes are to be removed trom the highway. 


* 
8 
. 
* * 
3 = Ro ods 


No tree, buſh, +4 $2, 155. By 13. Geo. 3. c. 78. ſ. 6. it is enacted, 
5 arud, i That no tree, buſh, or ſarub, ſhall be permitted to ſtand 
Mas of the © or grow in any highways within the diſtance of fifteen 
centre, Kc. feet from the centre thereof {except for ornament or 
„ ſhelter to the houſe, building, or court yard of the owner 
„ thereof); or hereajter to be planted within the diſlance 
« atoreiaid ; but the fame ſhall be reſpectively cut down, 
« grubbed up, and carried away by the owner or occupier 
« of the land or foil, where the ſame doth or ſhall ſtand or 
„ grow, within ten days after notice to him, or his ſteward 
or agent, given by the ſaid ſurveyors, or any of them, on 


« pain of ten ſhillings.” 
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Times of cut- + Sect. 156. But by 13. Geo. 3. c. 78. 1. 13. it is pro- 
2 ey ty vided, © That no perſon ſhall be compelled, nor any ſur- 
I 0 veyor permitted to cut or prune any hedge, other than be- 
4̃ tween the laſt day of December and the laſt day of March ; 
and that nothing in this act contained ſhall oblige any per- 
ſon to fell any timber trees, in hedges, at any time whatſo- 
« ever, except where the highways thall be ordered to be en- 
„ larged, or to cut down or grub up any oak trees grow- 
ing within ſuch highway, or in ſuch hedges, except in 
the months of April, Muay, or June, or any aſh, elm, or 
ve other trees, in any other months than in the months of 

&« December, January, February, or March,” 
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As to the third particular, viz. In what manner all other 
annoyances obſtructing the highway are to be removed. 


x. Jones 222. Sec. 157. It ſeems clear, that by the common law 
any one may abate a nuſance to a highway, and 1e- 
move the materials, but not convert them to his own ule, 
as hath been more fully thewn in the precedent chapter. 


Alſo it ſeemeth, that an heir may be indicted for conti- 
3. nuing an incroachment, or other nuſance to a highway, 
17. Ed. 3. o. b. begun by his anceſtor, becauſe fuch a continuance thereof 


32 25 wt amounts in the judgment of law to a new nuſfance. 
137. B. 4. 
142. * L. 


Vide 4. Aſſize 


+ Se. 158. But the common law, not having been 
thought to have provided ſufficiently againſt miſchiefs of 
that kind, it is enacted by the aboyementioned ſtatute of 13. 

X Geo. 3. 
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Geo. 3. c. 78. ſ. 9. That if any perfon ſhall lay, in any Penalty for 
„highway, any ſtone, timber, ſtraw, dung, or other matter, nuſances ob- 
or in making, ſcouring, or cleanſing, the ditches, drains, rea 

« or watercourſes, ſhall permit the ſoil or earth dug out en 

£ Of ſuch ditches, drains, or watercourſes, to remain in 

„ ſuch highway in ſuch manner as to obſtruct or prejudice 

the ſame, for the ſpace of five days after notice thereof by 

„the ſurveyor, he ſhall forfeit ten ſhillings,” 


+ Sed. 159. And by 13. Geo. 3. c. 78. ſ. 10. it is fur- If nc re- 
ther enacted, That if any ſtone or timber, or any hay, moved after 
* ſtraw, ſtubble, or other matter, for the making of ma- de how to 
pr 1 : c diipoled of, 
* nure, or on any other pretence whatſoever, not tolc- 
rated by this act, ſhall be laid in any highway, with- 
in the diſtance of fifteen feet from the centre thereof, 
6 and ſhall not, within five days after notice by the ſur- 
% veyor, or ſome perſon aggrieved thereby, be removed, 
the owner or poſſeſſor of the lands adjacent, or any other 
„ perſon whomſoever, by order from ſome juſtice, may 
«© remove the ſaid ſtone, timber, hay, ſtraw, dung, or 
* other matter, and have, take, and diſpoſe of the ſame, 
„% to his and their own uſe.” : | 


+ Se. 160. And by 13. Geo. 3. c. 78. 1. 11. for prevent- Obſtructions 

ing obſtructions in the ſaid highways, it is enacted, „That to bighways 
if any perſon ſhall wiltully fet, place, or leave any waggon, 2 W 
<« cart, or other carriage, or any plougli or inſtrument of““ 
„ huſbandry, in any of the ſaid highways, (except during 
ce the reaſonable time of loading or unloading, and ſtand- 
„ ing as near the fide of ſuch highway as potiihlc) fo as to 
interrupt or hinder the free paſſage of any other carriage, 
© or of his majeſty's ſubjects, every perſon Yo offending 
“ ſhall forfeit ten ſhillings.” 


+ Se. 161. And by 13. Geo. 3. c. 78. ſ. 64. it is fur- Penelty of in- 
ther recited, © That whereas inconveniencics have ariſen bing 
from making hedges or other fences, and from plough- upon high» 
ing or breaking up the ſoil of lands or grounds near the“ 
middle or centre of highways :” for remedy thereof, it is 
enacted, © That if any as de ſhali incroach, by making 
*« any hedge, ditch, or other” tence, on any highway, not 
e being turnpike road, within the diſtance of filteen feet 
„ from the middle or centre thereof, or ſhall plough, harrow, 

„or break up the ſoil of any land or ground, or in ploughing 
« or harrowing the adjacent lands, thait turn his plough in 
ce or upon any land or ground within the diſtance of fifteen 
+ feet from the middle or centre of any highway, where the 
„ breadth of ſuch highway is formed and marked, or det- 
« cribed with certainty, and docs not exceed in breadth 
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„thirty feet, he ſhall forfeit forty ſhillings to ſuch perſon 


Tncroachment 
to be taken 
down by ſur- 
Vey Or. 


Alchonſes not 


bridges where 
tolls are kept. 


Penalty for 
damaging 
banks, cauſe- 
ways, poſts, 


blocks, &c. &c. 


* who ſhall make information of the ſame.” 

+ Seft. 162. And by 13. Geo. 3. c. 78. ſ. 64. it is alſo 
enacted, Ihe ſurveyor may cauſe ſuch hedge, ditch, or 
6: fence to be taken down, or filled up, at the expence of the 
& perſon to whom the fame ſhall belong; and any juſtice of 
„the hmit, upon proof to him upon oath, may levy as welt 
„the expences of taking down ſuch hedges, as the ſcveral 
« penalties hereby impoſed, by diſtreſs and ſale of the ot- 
& tender's goods and chattels.“ 


+ Se. 163. And by 13. Geo. 3. c. 78. f. 62. for pre- 
venting obſtructions, which frequently happen by itop- 
ping of carriages on or near public bridges, it is fur- 
ther enacted, ** That if any perſon collecting any tolls 
« payable for paſſing over any public bridge with carriages 
& or cattle of any kind ſhall keep any victualling-houſe, 
ce alehouſe, or other place of public entertainment, or 
& ſhall fell, or permit to be told therein, any wine, beer, 
ale, cyder, ſpirituous liquors, or other ſtrong liquors, 
« by retail, he, being convicted by one witneſs, or his 
«© own confeſſion, before any juſtice of the limit, ſhall 
4e forfeit five pounds.“ | | 


As to the fourth particular, v/z. How far all perſons are 
punithable for taking away things made ule of tor the be- 


nefit of highways. 


+ Sed. 164. It is recited by the abovementioned ſtatute 
of 13. Geo. 3. c. 78. ſ. 53. That whereas in tome places 
it hath been and may be found neceilary to ſecure horſe 
cauſcways and foot cauſeways, by poſts, blocks, or great 
ſtones, fixed in the ground, or by banks of earth caſt 
up, or otherwiſe, from being broken up and ſpoiled 
with waggons, wains, carts, or carriages; and as ſeveral 
evil-difpoſed perfons do or may wilfully or wantonly pull 
up, cut down, and remove or damage the faid poſts, blocks, 
and great ſtones, fo fixed, or to be fixed, as aforeſaid, and 
drive carriages upon ſuch banks and cauſeways, or againſt 
the ſides thereof, and allo dig or caſt down the ſaid banks, 
which are the ſecurities and defence of the ſaid cauſeways, 
whereby the cauſeways or banks are often ruined and de- 
ſtroyed; and ſuch evil-diſpoled perſons do or may break, 
damage, or throw down the ſtones, bricks, or wood, fixed 
upon the parapets or battJements of bridges, and do or may 
pull down, deſtroy, obliterate, or deface, any mile ftone 
or poſt, graduated or direction poſt or ſtone, erected or to 
be crected upon any highway :” it is enacted, 4 That every 

« perſon 
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perſon guilty of any ſuch offence, ſhall, upon complaint 

to any juſtice where the ſame ſhall be proved to be done, 

by the oath of one witnets, or upon view of the juſtice (6)Thefame 
himſelf, forteit not exceeding five pounds, nor leſs than proviſions are 
ten ſhillings ; and in default of payment, ſhall be com- made in re- 
mitted to the houſe of correction of ſuch limit, to be ſpect to turn- 
whipped, and kept to hard labour not exceeding one ca- Pike 10295 by 


lendar month, nor leſs than ſeven days (6).” 3 3* 


As to the fifth particular, g. How far perſons may be 


puniſhed for drawing a carriage with more than five horſes 
in length. 


+ Sec. 165. It is enafted by 13. Geo. 3. c. 78. ſ. 56. Limitations of 


That no waggon, having the ſole or bottom of the fel- the number of 


lies of the wheels of the breadth of nine inches, ſhall go horſes for car- 
| riages with 


or be drawn with more than eight horſes; and that no giferent 
cart, having the ſole or bottom of the fellies of the breadth wheels, 
of nine inches, ſhall be drawn with more than five horſes ; 

and that no waggon, having the ſole or bottom of the 

fellies of the breadth of fix inches, and rolling on each 

fide a ſurface of nine inches, ſhall go or be drawn with 

more than ſeven horſes ; and that no ſuch waggon rolling 

a ſurface of ſix inches only, ſhall go or be drawn with 

more than fix horſes ; and that no cart, having the ſole 

or bottom of the tellies of the wheels of the breadth of 

ſix inches, ſhall go or be drawn with more than four 
horſes; and that no waggon having the ſole or bottom 

of the fellies of leſs breadth than fix inches, thall go or 


be drawn with more than five horſes; and that no cart 4. Burr. 2258. 


h Stevens V. 


having the ſole or bottom of the fellics of leſs breadt 
Duftey. 


than fix inches, ſhall go or be drawn with more than 
three horſes upon highways, not being turnpike roads; 
under pain that the owner of ſuch waggon or cart re{pec- 
tively thall forfeit five pounds, and the driver, not being 
the owner, ten ſhillings, tor every horte or beaſt which 
ſhall be fo drawing above the number hereby ſo reſpec- 
tively limited, to the fole uſe and benefit of the informer : 
but carriages moving upon wheels or rollers of the 
breadth of {ixtcen inches on each fice thereof, with flat 
ſurfaces, are hereby allowed to be drawn with any num- \ via 
o ET jo 55 2 
ber of horſes, or other cattle.” (a) (a 


KOADS at the end of this chapter, how tlicſe carriages are favoured in the payment 
of tolls. Proſecutions for ſuch additional horſes how to be carried on. 


+ $:8. 166. But by 13. Geo. 3. c. 78. ſ. 57. it is pro- 


vided, ©* That no proſecution ſhall be commenced before 
a juſtice by information, for any forieiture incurred by 
« the owner or driver of any carriage, having a greater num- 
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ber of horſes therein than are allowed by this act, unleſs 
Within three days after the offence committed; and that 
no action ſhall be commenced for any ſuch offence, unleſs 
within one calendar month; and that neither ſuch in- 
formatlon or action, unleſs notice ſhall be given by the 
intormer to the driver of every ſuch carriage, on the day 


upon which the offence hall be committed, of an inten- 


tion to complain of ſuch offence; and if it ſhall appear 
to tie juſtice, that the offender lives ſo remote as to make 
it inconvenient to ſummon him to appear, the juſtice 
may leave the informer to his remedy by action at law.“ 


+ Sec. 167. And by 13. Geo. 3. c. 78. f. 58. it is fur- 


tons may li- ther provided, * That the general quarter ſeſſions to be 


cence an addi- ,. 
tional number 


of horics. oy 


cc 
44 


Fuſtices may 


held in the week after 44:-hae/mas, may licence an in— 
creaſe of horſes in carriages up any fteep hill, or on any 
road not turnpike, over and above the number herein- 
before limited, if upon enquiry into the ſtate and condi— 
tion of ſuch roads, they ſhall find any additional num- 
her of horſes neceilary ; and, from time to time, at any 
Atiehaelmas quarter ſeſſions, to revoke, alter, or vary the 
ſaine, as they ſhall think fit.“ 


+ Sect. 163, And by 13. Geo. 3. c. 78. 1. 59. it is fur- 


ſtop proceed- ther provided, “ That if it ſhall appear upon the oaths of 


Ings for for- 46 
forrures in ref. hs 
pe ct of addi- 
tional horics. 

cc 


40 
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credible witneſſes, to the ſatisfaction of any juſtice, or of 
any court of juilice authoriſed to enforce the execution of 


this act, that any carriage could not, by reaſon of deep 


inow or ice, be drawn by the number of horfes or beaſts 
allowed; ſuch juſtice, or court reſpectively, are hereby 
required to ſtop all proccedings for the recovery of any 


penalty incurred by drawing with a greater number than 


are hereby allowed,” 


4 See? 169. But by 13. Geo. 3. c. 78. 1. 59. it is pro- 


and Duſier,4. vided, * That the regulations concerning the number of 


Burr. 2:60. «6 


' ce 
Carriages ex- 


cepted Cut of 4 


cc 
Two oxen 
equal to one (ce 
horlc. 5 


Regulations in 
London aud 4e 
Welmmiter, 4 


horſes, and wheels of carriages, ſhall not be deemed or 
conſtrued to extend to carriages employed only in carry- 
ing any one ſtone, block of marble, cable rope, or piece 
of metal, or piece of timber, or to ſuch ammunition or 
artillery as ſhall be tor his majeſty's ſervice.” 


+ See. 170. And by 13. Geo. 3. c. 78. ſ. 50. it is enacted,- 


That two oxen or horned cattle ihall, for all the pur- 
poſes of this act, be conſidered as one horſe,” 


+ Set. 171. By 6. Geo. 1. c. 6. No perſon in Londen 
and Heſiminſien, or within ten miles thereof, ſhall carry 
at any one load, in waggons or carts having their whecls 

| | 6 {hod 
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c ſhod with iron, more than twelve ſacks of meal of five 
« bufnels each, nor more than twelve quarters of malt, nor 
„ more than 709k of bricks, nor more than one chaldron of 
„ coals, on pain of forteiting any one of the horſes, with 
« the geers, bridles, and halters therewith uſed, in ſuch 
„ manner and to ſuch uſes, as by 5. Geo. c. 12. (now re- 
e panted.}” 


+ Seft. 172. And by 18. Geo. 2. c. 33. © The wheels 
© of every cart, car, or dray, within the bills of mortality, 
„ ſhall be fix inches broad in the felly, and not wrougnt 
* about with iron, nor be drawn with above the number 
© of three horſes, after they are up the hills from the water 
< fide, on pain of 40s by warrant of one juſtice, by diſtreſs; 
and for want of diſtreſs on non-payment in fix days after 
demand, to be committed till paid: but this not to ex- 
tend to any country cart or waggon that ſhall bring any 
goods, or ſhall carry any goods halt a mile beyond the 
paved ſtreets of the ſaid cities and places.“ 


+ Se. 173. Alfo any perſon, within the ſaid limits, 
<«« uſing any cart, car, or drav, having the wheels full fix 
inches broad, when worn, may have the fame bound 
„ round with tire of iron, provided it be fix inches broad, 
„ and made flat, and not fet on with roſe- headed nails.“ 


As to the ſixth particular, vg. How far drivers of car- 
riages are puniſhable for miſbehaviour. 


+ Seck. 174. By 13. Geo. 3. C. 78. ſ. 61. it is further re- Drivers of car» 
cited, © That whereas many bad accidents happen, and great riages puniſh- 
miſchiefs are frequently done upon the itreets and highways, oa e 
by the negligence or wilful miſbehaviour of perfons driv- nating in 
ing carriages thereon,” it is therelore further enacted, “ That or pre- 
if the driver of any cart, car, dray, or waggon, ſhall ride vent acci- 

« upon any ſuch carriage in any ſtreet or highway, not hav- dents. 
„ ing ſome other perſon on foot, or on horſeback, to guide 
„the ſame, (ſuch carriages as are conducted by tome per- 
„ ſon holding the reins of the horſe or horles drawing the 
«« ſame excepted); or if the driver of any carriage whatto- 
« ever on any part of any ſtreet or highway ſhall, by neg- 
„ ligence, or wilful milbchaviour, cauſe any hurt or da- 
„mage to any perſon or carriage paſhng or being upon 
* ſuch ſtreet or highway, or {hall quit the highway, and go 
* on the other fide of the hedge or fence incloſing the fame, 
* or wilfully be at ſuch diſtance from ſuch carriage whilſt 
it ſhall be paſſing upon ſuch highwav, that he cannot 
« have the direction and government of the horſes or cattle 
drawing the ſame; or ſhall, by negligence or wiltul mit- 
„ beha- 
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behaviour, prevent, hinder, ot interrupt the frec paſſage 
of any other carriage, or of his majeſty's ſubjects, on the 
ſaid highways; or if the driver of any empty or unloaded 
waggon, cart, or other carriage, ſhall refuſe or neglect to 
turn aſide and make way for any coach, chariot, chaiſe, 
loaded waggon, cart, or other loaded carriage; or if any 
perſon ſhail drive, or act as the driver, of any ſuch coach, 
poſt-chaiſe, or other carriage let for hire, or waggon, 
wain, or cart, not having the owner's name as before re- 
quired, painted thereon, or ſhall refuſe to diſcover the 
true chriſtian and ſurname of the owner of fuch reſpettive 


carriages ; being convicted by his own confeſſion, the 


view of a juſtice, or the oath of one witnels, before any 
juſtice of the limit, thall forfeit not exceeding ten ſhil— 
lings, in caſe ſuch driver ſhall not be the owner of ſuch 
carriage; and in caſe the offender be owner, then not 
excceding twenty ſhillings: and in either caſe ſhall, in 
default of payment, be committed to the houſe of correc- 
tion, not exceeding one month, unleis the ſame thall be 


ſooner paid.“ 


+ Se. 178. And by 13. Geo. 3. e. 78. ſ. 61. Every 
ſuch driver may, with or without any warrant, be ap- 
prehended by any perſon wjio ſhall ſee ſuch offence com- 
mitted, and ſhall be immediately conveyed to a peace of- 


ficer, in order to be conveyed before ſome juſtice.“ 


+ Sef. 176. And by 13. Geo. 3. c. 58. ſ. 61. If any 
ſuch driver ſhall refuſe to diſcover his name, the juſtice 
before whom he ſhall be taken, or to whom any ſuch 
complaint thall be made, may commit him to the houſe 
of correction not exceeding three months, or proceed a- 
gainſt him for the penalty aforeſaid, by a deſcription of 
his perſon and the offence, and expreſſing in ſuch pro- 
ccedings that he refuſed to diſcover his name.“ | 


+ Seck. 177. By 1. Geo. 1. ſt. 2. c. $5. lf any perſon 
driving any cart, draw, or waggon, in the ſtreets of London, 
ſhall ride upon the fame, not having ſome other perſon 
on foot to guide the ſame, he ſhall, on conviction before 
the alderman of the ward, or a juſtice of the peace, on 
oath of one witneſs, forteit 10s. by diſtreſs and ſale; half 
to the informer and half to the poor; and in detault 
of payment, to be ſent to the houſe of correction for 


three days.” 


+ Se. 178. And by the 24. Geo. 2. c. 43. © If any carter, 
drayman, carman, waggoner, or other driver, fhall ride 
upon the ſame in London, or within ten miles thercof, 

| ++ not 
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« not having ſome other perſon on foot to guide the fame, 
« he ſhall, on the like conviction, forfeit ten ſhit:ings in caſe 
« ſuch driver ſhall not be the owner of ſuch carriage; and 
c in caſe he he the owner, then any ſum nor exceeding 
« twenty ſhillings ; to be recovered, levied, and applied, as 
„by the aforeſaid act of the 1. Geo. ſt. 2. c. 57. And any 
<« perſon, though not a peace officer. may ſtop and apprehend 
% ſuch offender, and carry him as ſoon as conveniently may 
ebe before a juſtice ; and if any perion ſhall reſiſt. abule, 
or prevent any perſon endeavouring to apprehend ſuch of- 
&< fender, or when he is apprehended ſhall reſcue, or en- 
« deavour to reſcue him, he ſhall forfeit twenty ſhillings in 
& like manner,” | 


+ Se. 179. By 30. Geo. 2. c. 22. ſ. 7 & 12. © If the dri- If any driver 
“ ver of any carriage within London or H eſiminſter, or in any of a carriage 
public ſtreet or common highway within the bills, ſhall, by 77, or Dag 
4 negligence or wilful miſbehaviour, interrupt the free pal- e 
ce ſage of his majeſty's ſubjects; he ſhall on conviction by bl, make a 
« confeſſion or oath of one witneſs, before one juſtice, forfeit ſtoppage in 
any ſum not exceeding twenty {hillings, or be committed the fireet, he 
« to the houſe of correction, or ſome other priſon of the 9 
„place where the ottence ſhall have been committed, or the linge. ; 
c offender ſhall have been apprehended, to be kept to hard 
labour for any time not exceeding one calendar month : 
„the ſaid forieiture to be levied by dittreis by warrant of 
& ſuch juſtice ; and to be half to the proſecutor, and half 
& to the overſeers for the uſe of the poor of the pariſh or 
place where the oftence thall be committed, or the of- 
& fender ſhall be apprehended ; and if there be no over- 
& ſcer, then to fome other officer ior the uſe of the poor 


66 as aforeſaid.” | 


La, 
* 


+ Sect. 180. And by 30. Geo. 2. c. 22. ſ. 13. Any perſon And any per- 
« who ſhall ſee any offence committed againit this act, may fon on view 
“ by authority of this ad, and without any other warrant, 1? *PPTC- 
« apprehend the offender, and ſhall with ail convenient den wits 5 
& ſpeed convey or deliver him to a conſtahle or other peace : 
officer of the place where the offence ſhali be committed, or 
* the offender {hall be apprehended, in order to bs conveyed 
before a juſtice, there to be dealt with accarding to law.” 


+ - Set. 181. And by 3o. Geo. 2. c. 22. f 11. If he ſhall The ofender 
** reftule to diſcover his name and place of abode to the juſ- bal! diſcover 
„ tice before whom he ſhall be brought, lie ſhall be im me- hats _ 
diately delivered over to a conſtable or other peace otfcer, jon ni 
and thall by him be conveved to the common gaol or 
houſe. of correction of the place where the cher ce thatl 
„ be committed, there to remain until bg ſhall declare his 
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* behaviour, prevent, hinder, or interrupt the free paſſage 
of any other carriage, or of his majeſty's ſubjects, on the 
ſaid highways ; or if the driver of any empty or unloaded 
e waggon, cart, or other carriage, ſhall refute or neglect to 
* turn aſide and make way for any coach, chariot, chaiſe, 
« loaded waggon, cart, or other loaded carriage; or if any 
« perſon ſhail drive, or act as the driver, of any fuch coach, 
« poſt-chaiſe, or other carriage let for hire, or waggon, 
& wan, or cart, not having the owner's name as before re- 
« quired, painted thereon, or ſhall refuſe to diſcover the 
« true chriſtian and ſurname of the owner of fuch reſpective 
« carriages ; being convicted by his own confeſſion, the 
view of a juſtice, or the oath of one witnels, before any 
« juſtice of the limit, {hall forteit not excceding ten ſhil- 
„lings, in caſe ſuch driver ſhall not be the owner of ſuch 
« carriage; and in caſe the offender be owner, then not 
« excceding twenty ſhillings: and in either caſe thall, in 
default of payment, be committed to the houte of correc- 
« tion, not exceeding one month, unleis the ſaine thall be 


« tooner paid.“ 


+ $:2. 175. And by 13. Geo. 3. c. 78. ſ. 61. Every 
& fuch driver may, with or without any warrant, be ap- 
© prehended by any perſon who ſhail fee ſuch offence com- 
« mitted, and ſhall be immediately conveyed to a peace of- 
& ficer, in order to be conveyed before ſome juſtice.“ 


+ Sect. 176. And by 13. Geo. 3. c. 78. 1. 61. If any 
e ſuch driver ſhall refuſe to diſcover his name, the juſtice 
„ before whom he ſhall be taken, or to whom any ſuch 
complaint thall be made, may commit him to the houſe 
% of correction not exceeding three months, or proceed a- 
* gainſt him for the penalty aforeſaid, by a deſcription of 
„his perſon and the offence, and expreſſing in ſuch pro- 
« ceedings that he refulcd to diſcover his name.“ | 


Drivers of . + Set. 177. By 1. Geo. i. 2. C. 57. «If any perſon 
carriages miſ. ©© driving any cart, dray, or waggon, in the ſtreets of London, 
behaving. * ſhall ride upon the fame, not having ſome other perion 
on foot to guide the ſame, he ſhall, on conviction before . 
6 the alderman of the ward, or a juſtice of the peace, on 
© oath of one witneſs, forteit 10s. by diſtreſs and ſale; half 
« to the informer and half to the poor; and in detault 
© of payment, to be ſent to the houſe of correction tor 


« three days.“ 


4 Sect. 178. And by the 24. Geo. 2. c. 43. © If any carter, 

drayman, carman, waggoner, or other driver, tha}l ride 

upon the ſame in London, or within ten miles thereof, . 
| | „% not 
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not having ſome other perſon on foot to guide the ſame, 
he ſhall, on the like conviction, forfeit ten ſhit.ings in caſe 
ſuch driver ſhall not be the owner of ſuch carriage ; and 
in caſe he be the owner, then any ſum nor exceeding 
twenty ſhillings ; to be recovered, levied, and applied, as 
by the aforeſaid act of the 1. Geo. ft. 2. c. 57. And any 
perſon, though not a peace officer. may itop and apprehend 
ſuch offender, and carry him as ſoon as conveniently may 
be before a juſtice ; and if any perion ſhall reſiſt. abuſe, 
or prevent any perſon endeavouring to apprehend ſuch of- 
fender, or when he is apprehended ſhall reſcue, or en- 
deavour to reſcue him, he ſhall forfeit twenty ſhillings in 
like manner,” | 


+-Se2. 179. By 30. Geo. 2. c. 22. 1. 7 & 12. © If the dri- If any driver 
ver of any carriage within London or /}*/tminſ/ter, or in any of a carriage 
public ſtreet or common highway within the bills, ſhall, by '7, e 25 
neglizence or wilful miſbehaviour, interrupt the free pat- 3 . 
ſage of his majeſtv's ſubjects; be ſhall on conviction by bly, make a 
confeſſion or oath of one witneſs, before one juſtice, forfeit ftoppagze in 
any ſum not exceeding twenty thillings, or be committed the fireet, he 
to the houſe of correction, or ſome other priſon of the 3 
place where the oftence ſhall have been committed, or the lings. 
offender ſhall have been apprehended, to be kept to hard 

labour for any time not exceeding one calendar month: 

the ſaid forieiture to be levied by diſtreſs by warrant of 

ſuch juſtice ; and to be half to the profecutor, and half 

to the overſezrs for the uſe of the poor of the pariſh or 

place where the ofience ſhall be committed, or the of- 

tender thall be apprehended ; and if there be no over- 

ſcer, then to ſome other officer tor the ule of the poor 


as aforeſaid.” : 


+ Se. 180. And by 30. Geo. 2. c. 22. ſ. 13. Any perſon And any per- 
who ſhall fee any offence committed againit this act, may fon on view 
by authority of this act, and without any othcr warrant, fn, 1 
apprehend the offender, and ſhall with ail convenient We Ty” 
ſpeed convey or deliver him to a conſtable or other peace 
officer of the place where the offence ſhali be committed, or 

the offender {hall be apprehended, in order to be conveyed 

before a juſtice, there to be deait with according to law.“ 


+. Set. 181. And by 30. Geo. 2. c. 22. f 11. If he ſhall The offender 
retule to diſcover his name and place of abode to the juſ- ſal! cer 
tice before whom he ſhall be brought, he ſhall be im me- e nag 
: g „ 8 , CEN abode, 0 

diately delivered over to a conſtable or other peace otEcer, commutted. + 
and thall by him be conveved to the common gaol or 
houſe. of correction of the place where the cher ce ſhall 
be committed, there to remaii until bg ſhall declare his 
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« name and place of abode to the ſaid juſtice, or to ſome 
other juſtice of ſuch place.” 


+ Seer. 182. By 30. Geo. 2. c. 22.1. 14. * Any perſon ſhall 
be admitted to be an evidence, notwithſtanding his being an 
5: inhabitant of the place where the offenceſhall be committed. 


+ Sea. 183. But by 30. Geo. 2. c. 22. ſ. 15. it is provided, 
5 That perſons punithed by this act ſhall not be puniſhed 
by any former law.“ „ | 


+ Se. 184. And by 13. Geo. 3. c. 78. ſ. 60. for the 
better diſcovery of offenders, it is enacted, ** That the owner 
% of every waggon, wain, cart, coach, poſt-chaiſe, or other 
carriage let to hire, ſhall cauſe to be painted, upon ſome 
6 conſpicuous part of his waggon, wain, or cart, and upon 
the pannels of the doors of all ſuch coaches, poſt-chaiſes, 
or other carriages, before the ſame ſhall be uſed upon 
« any public highway, his chriſtian and ſurname, and the 
&« place of his abode, in large legible letters, and continue 
the ſame thereupon ſo long as ſuch waggon, cart, coach, 
« poſt-chaiſe, or other carriage, ſhall be uſed upon any 
« ſuch highway; and the owner of every common ſtage 
* waggon or cart, employed in travelling ſtages from town 
c to town, ſhall, over and above his or her chriſtian and 
&« ſurname, paint, or cauſe to be painted, on the part, and 
« in the manner aforeſaid, the following words, «© com- 
© MON STAGE WAGGON), or CART, as the caſe may be, upon 
pain of forfeiting a ſum not exceeding five pounds, nor 
% leſs than twenty ſhillings.” : 


As to THE EIGHTH GENERAL HEAD of this Chapter, vi. 


In what manner thoſe who are charged with any offence 


relating to the highway are to be proceeded againſt, , 


The forms of +4 $87. 185. It is enacted by the abovementioned ſtatute 


procceding. 


of 13. Geo. 3. c. 758.1. 70. * That the forms of proceedings 
© in the ſchedule ſhall be uſed, upon all occafions, wit 
< ſuch additions or variations only as may be neceſiary to 


I 
A 


| 6c adapt them to the particular exigences of the caſe; and 


Printed ab.. 
ſtracts to te 
given to the 
ſurveyors, 


I 
Lo 


that no objection ſhall be made, or advantage taken, for 
want of form in any ſuch proceedings.“ | 


+ Seer. 186. And by 13. Geo. 3. c. 78. ſ. 71. it is further 
enacted, & That the juſtices ſhall, at every ſpecial ſeſſions to 
+ be held in the week next after the Micbaelmas general 
4% quarter ſeſſions, procure and deliver a printed abſtract of 
©« the moſt material parts of this act to every ſurveyor to 


„„ be then appointed, as the charge 1 to be 


„given, who ſhall ſeverally pay ſix pence for the ſame.” 
: VE WV 652% : = I Sec. 
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+ Se. 187. And by 13. Geo. 3. c. 78. ſ. 73. it is further Forfeitures, 
enacted, That all penalties and forfeitures, and all coſts _ ang 
„ and charges (the manner of levying and recovering of e. 
6 which is not hereby otherwiſe particularly directed), ſhall diſtreſs, &c. 
6 be levied by diſtreſs and ſale of the goods and chattels of the 
« offender, by warrant under the hand and ſeal of ſome juſ- 
« tice for the limit where ſuch offence ſhall happen, or fuch 
order for payment of ſuch coſts or charges ſhall be made, 
« rendering the overplus to the party after deducting the 
charges of making the ſame ; which warrant ſuch juſtice 
is hereby impow ered to grant, upon conviction by confeſ- 
© ſion, or the oath of one witneſs, or upon order made as In what man- 
* aforeſaid ; and when ſo levied, ſhall be paid, the one half ner to oe ap- 
« to the informer, and the other half to the ſurveyor where Plied. 
„ ſuch offence ſhall happen; to be applied towards the re- 
e pairs, unleſs otherwiſe directed by this act; but in caſe 
the ſurveyor ſhall be the informer, then the whole ſhall be 
c employed towards the repair of ſuch highway: and in cafe 
* ſuch diſtreſs cannot be found, and ſuch penalties or coſts 
« and charges ſhall not be forthwith paid, ſuch juſtice is 
hereby authoriſed, by warrant under his hand or ſeal, to 
© commit ſuch offender to the common gaol or houſe of cor- 
« rection of the limit where the offence ſhall be committed, 
<& or ſuch order as aforeſaid ſhall be made, for any time not 
exceeding three months, unleſs the ſaid penalty, coſts, 
and charges, ſhall be ſooner paid.“ 


* 
* 


* 
* 


+ $:7. 188. And by 13. Geo. 3. c. 78. ſ. 53. © If ſuch How to pro- 
offender ſhall live out of the juriſdiction of the juſtice, ceed when the 
& any juſtice of the limit wherein ſuch perſon ſhall inhabit, OC 
« upon requeſt to him tor that purpoſe made, and upon a G url, 
true copy of the conviction, and order for the payment of diction. 

«© ſuch coſts and charges, produced and proved by a credible 

« witneſs upon oath, may, by warrant under his hand and 

« ſeal, cauſe the penalty mentioned in ſuch conviction, and 

the coſts and charges mentioned in ſuch order, or fo much 

thereof as ſhall not have been paid, to be levied, by diſtreſs 

& and fale of the goods and chattels of ſuch offender ; and 

« if no ſufficient diſtreſs can be had, commit ſuch offender 

« to the common gaol, or houſe of correction of ſuch limit, 

for the time, and in manner aforeſaid.“ 


* 
* 


+ Se. 189. But by 13. Geo. 3. c. 78. ſ. 74. it is provided, Warrant of 
« That no warrant of diſtreſs, unlieis otherwiſe directed by diſtreſs when 
ce this act, ſhall be iſſued for levying any penalty, coſts, or to be iſſued, 
„charges, until ſix days after the offender ſhall have been 
convicted, and an order made and ferved upon him or hex 


* for payment thercof.“ 


P. 2 + Sec. 
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Con vié ions 
how to be 
made. 
Strange 182. 
10. Mod, 150. 


(5) Vide Ke- 
lynge 34. 
Str. 900. 944. 
B. R. H. 99. 
Seſſ. Caſ. 179 
415. 

Strange 1209. 


Barn. K. B. 


111.445 
1. Black. 467. 


Rex v. Pen- 
derryn, 2. T. 
Rep. 513. 


No proſęcu- 
tion to be re- 
moved until 
after judg- 
ment. 


Rex v. Inha- 
bitants of 
Bod enbam, 
Cowper 28. 


2. Term Rep. 


263. 


Or NUSANCES RELATING Bk. I. 

+ Sec. 190. And by 13. Geo. 3. e. 78. ſ. 97. it is further 
enacted, ** '{ hat no conviction ſhall be made unleſs upon 
& confeſſion, or the oath of one witneſs, or the view of a 
& juſtice in the caſes before mentioned; and that any inha- 
*« bitant ſhall be deemed a competent witneſs.” | 


4 

+ Sc. 191. And by 13. Geo. 3. c. 78. ſ. 24. it is further 
enacted, l hat every juſtice of affize, juſtices of the coun- 
« ties palatine of Che/ter, Lancaſler, and Durham, and of the 
é great ſeſſions in Males, thaill have authority by this ſta- 
& tute, upon his or their own view, and every juſtice of the 
“ peace, either upon his own view (7), or upon informa=- 
© tion upon oath to him given by any ſurveyor of the high- 
* ways, to make preſentment, at their reſpective aſſizes or 
great ſeſſions, or in the open general quarter ſeſſions, of 
e ſuch reſpective limit, of any highway, cauſeway, or bridge, 
„not well and ſufficiently repaired and amended, or of any 
© other default or offence committed and done contrary to 
the proviſion and intent of this ſtatute; and that all defects 
in the repair thereof ſhall be preſented in ſuch juriſdiction 
« where the ſame do lie, and not elſewhere.” 


+ Sect. 192. Tt hath been determined on this clauſe of the 
ſtatute, that a preſentment againſt a ſmaller diſtrict than a pa- 


riſh, muſt tate expreſly how they are liable to repair the roads. 


+ Ce. 193. And by 13. Geo. 3. c. 78. ſ. 24. it is further 
enacted, . That no ſuch preſentment, nor any indictment 
for any ſuch default or offence, ſhall be removed by rerti- 
& orart, or otherwiſe, out of ſuch juriſdiction, till ſuch in- 
„ diftment or preſentment be traverſed, and judgment 
„% thereupon given, except where the duty or obligation of 
„ repairing the ſaid highways, cauſeways, or bridges, may 
«* come in queſtion,” | 


+ 8:2. 194. Upan this clauſe it js reſolved, that a certi- 
orari pro rege lies before traverſe of the indictment and judg- 
ment thercupon; for the king does not traverſe, and there- 
fore the words © till ſuch indictment be traverſed,” ſhew very 
plainly that this clauſe was not intended to take away the 
writ of certicrarz at the inſtance of the crown; and although 
a private perſon is the real proſecutor, yet in theſe cafes that 
circumſtance makes no diſtinction; for it was calculated 
merely to prevent delay on the part of defendants, 


+ Set. 195. It hath alſo. been determined upon this 
clauſe, that it is no objection to a certlorari to remoye a pre- 
ſentment of a road made by a juſtice of the peace under it, 
that it is proſccuted by another than the juſtice preſenting 
TE ; t Sei. 


it, if it be by his conſent. 
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+ Seft, 196. And by 13. Geo. 3. c. 78. ſ. 24. © Every Juſtices cf aſ- 
« ſuch preſentment made by any ſuch juſtice of athze, coun- 175 and of the 
ties palatine, great ſeſſions, or of the peace, upon his own — 2 
ce view, or upon ſuch information having been given to ſuch ways, Ac. our 
« juſtice of the peace, upon the oath of ſuch turveyor of the of repair. 
„ highways, as aforeſaid, ſhall be as good, and of the fame "Px 
force, ſtrength, and effect, in the law, as it the fame had 
6 been preſented and found by the oaths of twelve men.” 


+ Sed. 197. And by 13. Geo. 3. c. 78. ſ. 24. it is further Surveyor ſhall 
enacted, „ That for every ſuch default or offence ſo preſent- be fined for 
ed as aforeſaid, the juſtices of aſſize, counties palatine, N 
and great ſeſſions, at their reſpective courts, and the juſ- 1 ren 
* tices of the peace at their general quarter ſeſſions, thall 
„have authority to aſſeſs ſuch fines as to them ſhall be 
„thought meet; ſaving to every perſon and perſons that 
* ſhall be affected by any ſuch preſentment, his, her, or 
their lawful traverſe to the fame preſentment, as well with 
6 reſpect to the fact of non-repair as to the duty or obliga- 
< tion of repairing the ſaid highways, as they might have 
had upon any indictment of the ſame preſented and found 
„ by a grand jury.” 


+ Se. 198. It is now ſettled, that the juſtices are com- Burr. 1532. 
pellable by mandamus to receive a general traverſe to a pre- 4; Mod 38. 
. > W now. 270. 
ſentment of a highway being out of repair, made by a 1. Black. 433. 


juſtice of peace upon view. 


+ ect. 199. And by 13. Geo. 3. c. 78. ſ. 24. The juſtices Juſtiees may 
& of the peace, at their general quarter ſeſſions, or the major ef proce 
« part of them, may, if they ſee juſt cauſe, direct the proſe- ele: 
e cutions upon ſuch preſentments as ſhall be made at the 
quarter ſeſſions as aforeſaid, to be carried on at the general 
« expence of ſuch limit, and to be paid out of the general 
« rates within the ſame.” | 


Sect. 200. It hath been holden in the expoſition of this Keilw. 34. 


clauſe, that the party againſt whom ſuch a preſentment ſhall e oh 


be made, cannot take any traverſe to the want of repair of . Black. 467. 


ſuch highway; but it is agreed, that he may plead that ſome = 


other perſon ought to repair the ſame, and traverſe his own Pot 
obligation to do it. Neither can I fee upon what reaſon the 
former opinion is grounded, that he cannot traverſe the want 
of repair of ſuch highway; for ſince the ſtatute expreſsly 
ſaves to every perſon who ſhall he touched by any ſuch pre- 
ſentment his lawful traverſe to the fame, as he might have 
to an indictment of treſpaſs or forcible entry; and fince it 
ſeems clear, that every defendant to any ſuch indictment may 
traverſe the whole matter alledged againſt him, as hath been 


3 thewn 


= 
- 
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See Carth. 
212, 213. 


Sup.c.54.1.18, 


5. Hen. 9, 
Iyer 13. 


Aſſeſſments 
may be levicd 
by difticis. 


( 


How the pro- 
{ecutor may 
proceed for a 
torfeiture 
above 408. 


Or NUSANCES RELATING . 


ſhewn more at large Chap. 64. Se&. 58. why may he not 
as well have the fame benefit in the preſent caſe? And 
though the record of a juſtice of peace acting by force of any 
itatute as a judge, be not traverſable; yet it ſeems hard by 
ſuch a general rule, to make any record not traverſable, which 
by the expreſs words of the ſtatute, which authoriſes the 
making of it, is allowed to be traverſable: it is true indeed, 
that a preſentment in a court-leet is not traverſable, unleſs 
it touch the party's freehold ; but I do not ſee why ſuch a 
preſentment in purſuance of this ſtatute ſhould have the like 
privilege, fince the ſtatute hath no mention of ſuch preſent- 
ments in courts-leet, but gives the like traverſe as is allowed 
by law upon any indicment of treſpaſs, &c. 


+ Se. 201. And by 13. Geo. 3. c. 78. ſ. 68. it is alſo 
enacted, © That if any perſon ſhall refuſe or neglect to pay 
any aſſeſſment within ten days after demand thereof made, 
the ſame ſhall be levied by any perſon authoriſed by war- 
«© rant under the hand and ſeal of one juſtice, having juriſ- 
« diction therein, by diſtreſs and ſale of the goods and chat- 
« tels of the perſon ſo refuſing or neglecting, rendering the 
% overplus, the neceſſary charges of making ſuch diſtreſs 
©« and ſale being firſt deducted ; and in default of ſuch dif- 
« treſs, any ſuch juſtice may commit the perſon to the com- 
« mon gaol, until he thall have paid the ſum fo aſſeſſed, 
« and the coſts and charges occaſioned by ſuch neglect or 
« retuſal.” 


* 


+ Sec. 202. And by 13. Geo. 3. c. 78. ſ. 69. The ſur- 
« veyor ſhall be deemed, in all caſes, a competent witneſs, 
« notwithſtanding his falary may ariſe in part from the for- 
„ feitures and penalties hereby inflicted.“ 


+ Sec. 203. And by 13. Geo. 3. c. 78. ſ. 75. it is alſo 
enacted, © That every proſecutor or informer may, at his 
{© election, ſue for, and recover any penalty of forty ſhillings 
or upwards (the manner of recovery thereof not being 
6 1 directed by this act), either in the manner 
« herein before directed, or by action at law, in any of his 
«© majefty's courts of record, by action of debt, in which it 
* ſhall be ſufficient to declare that the defendant is indebted 
* as deſcribed in the act, and the plaintiff, if he recovers, 
* ſhali have double coſts.” | 


* 


Limitation of * Þ Sect. 204. But by 13. Geo. 3. c. 78. f 76. it is provided, 


actions and 
Notice. 


& That there ſhall not be more than one recovery for the 
„ farce offence; and that ten days notice in writing be given 
« to the party offending previous to the commencement of 
« ſuch action; and that the tame be brought and com- 

. © menced 


Ch. 76. ro HIGHWAYS. 218 


© menced within one calendar month after the offence for 
«« which ſuch action is brought ſhall have been committed.“ 


+ Se. 205. And by 13. Geo. 3. c. 78. ſ. 79. it is further Special da- 
enacted, © That where any diſtreſs is levied, the diſtreſs 3 but | | 
© jtſelf ſhall not be deemed unlawful, nor the party making 40% 0% = = 
cc the ſame a treſpaſſer, on account of any default or want aut of ferm. 
« of form in any proceedings relating thereto ; nor fhall 
« the party diſtraining be deemed a treſpaſſer ab initio, on 
& account of any irregularity which ſhall be afterwards done 
& by the party diſtraining, but the perſon aggrieved by ſuch 
& jrregularity may recover full ſatisſaction for the ſpecial 


« damage in an action on the caſe,” 


+ Sect. 206. And by 13. Geo. 3. c. 78. 1. 65. it is further 
enacted, © That the Court before whom any indictment or 
« preſentment ſhall be tried, may award co/?s to the proſe- 
&©& cutor, to be paid by the perſon ſo indicted or preſented, 
« if it ſhall appear that the defence was frivolous; or to 
award coſts to the perſon indicted or preſented, to be paid 
* by the proſecutor, if it ſhall appear that ſuch proſecution 
Was vexatious.“ | | 


+ Seck. 207. It hath been determined, that if a perſon Rex v. Wing- 
indicted for not repairing a road ratione tenure be convicted, _ Fa . 
the Court will not infli& a ſmall fine on a certificate of tie f 
road being repaired, until the proſecutor's coſts are paid. 


+ Sec. 208. It hath alſo been determined, that if the Rex v. Chad- 
derton, $5. T. 


defendants in an indictment for not repairing a road, and Rep 47: 
which is removed by certiorari, be acquitted for want of pro- * 
ſecution, the court of king's bench has no power to award 
coſts to the defendant on the ground of its being a vexatious 
eee on the above clauſe, but the application muſt 

e made to the judge at i privs. | 


+ Sea. 209. And by 13. Geo. 3. c. 78. ſ. 66. it is fur- 
ther enacted, That if the inhabitants ſhall agree, at a 
« vyeſtry or public meeting, to proſecute any perſon by in- 
« diftment, or to defend any indictment or preſentment 
© preferred againſt any pariſh, townſhip, or place, the ſur- 
“ veyor may charge in his account the reaſonable expences 
* incurred in carrying on or defending ſuch reſpective pro- 
&« ſecutions, after the ſame ſhall have been agreed to by ſuch 
* inhabitants at a veſtry or public meeting, or allowed by a 
„ juſtice within the limit where ſuch highway ſhall he; 
** which expences ſhall be paid out of the tines, forfeitures, 
compoſitions, payments, and aſſeſſments.“ 


. = 


enacted, <* That in all caſes where a veſtry or public meet- 


& 
«6 
C6 
cc 
(( 


Cs 


Forfciture for 
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+ Soc. 210. And by 13. Geo. 3. c. 78. 1. 67. it is further 


ing of the inhabitants is directed by this act, there thall 
be public notice given of the day, hour, and place, of 
holding the ſaid meeting, at the church or chapel of ſuch 
pariſh, townihip, or place, on the Sunday next preceding 
ſuch meeting, and alfo notice thereof in writing, ſpeci- 
fying the purpoſe of ſuch meeting, fixed at the ſame time 
upon the door of fuch church or chapel, and the ſame 
ſhall not be held till three days at leaſt after ſuch notice 
given ; and if there be no church or chapel, the like no- 
tice of ſuch meeting ſha!l be given in writing, and put up 
at the moſt public place therein, three days at leaſt before 
ſuch meeting.” 


+ Sea. 211. And by 13. Geo. 3. c. 78.1. 72. it is further 


oppoſing the enacted, That in cafe any perſon ſhall reſiſt or make for- 


execution of „ 
the act. cc 
40 
40 
cc 
40 
c 
Vviade . 
Black. 604. © 


2 


. Str. 1269. 
Str. 944. ( 
See B. 2. C. 27. ec 
S. 37. 46, 47. 66 
Cowper 78. 


72 


enacted. f hat all matters concerning highways, cauſeys, 


0 


44 


5 paid.” 


cible oppoſition againit any employed in the due execution 
of this act, or make any reſcue of the cattle or other goods 
diſtraincd; or if any conſtable, headborough, or tithing- 
man, ſhall refuſe or neglect to execute or obey any war- 
rant or precept granted by any juſtice, purſuant to the di- 
rections of this act; being convicted by a juſtice, ſhall 
forſeit not excceding ten pounds, nor leſs than forty ſhil- 
lings; to be paid to the {urveyor (8) where the offence 
was committed, to be laid out in the repair of the high- 
ways : and in cale he do not forthwith pay, or ſecure to 
be paid, the faid fortcirure after fuch conviction, ſuch 
juſtice may commit uch perſon to the common gaol or 
houſe of correction of the limit, to remain not exceeding 
three months, unleſs the {aid forſeiture ſhall be ſooner 


+ See. 212. By 13. Geo. 3. c. 78. ſ. 24. it is enacted, 
That all defects of repairs of cauſeys, pavements, high- 
ways or bridges, ſhall be preſented in the county only 
where ſuch cauſeys, &c. lie, and not elſewhere ; and that 
no ſuch pretentment or indiCtment ſhall be removed by 
certiorari, or otherwiſe, out of the ſaid county, till ſuch 
indictment or preſentment be traverſed, and judgment 
thereupon given.” 


+ Set. 213. And by 13. Geo. 3. c. 78, ſ. 81. it is further 


avements, and bridges, mentioned in the faid act, ſhall 
deternined in the county where the faine do lie, and 
Not ellewtiere ;z and that no preſentment, indictment, or 
order, made by virtue of the ſaid act, hall be removed by 
certiorari vet of the ſaid county into any other court.“ 


+ Soll. 


D 


n 


* theie ſtatutes, take upon them to do a thing manifeſtly 
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+ Sed. 214. Yet it hath been reſolved, that if the quar- Queen v. 


ter- ſelſious, under pretence of the juriſdiction given them by 15 1 Mic. 
. un. 


l , g y Strange 849. 
exceeding their authority, as to make an order on ſurveyors goo. 944. 


of the highways to make up their accounts before a ſpectal 1209. 
ſeſſions, there proceedings may be removed by certiorari into Bar. K. B. 
the king's bench, and there quaſhed; for the quarter- 6 
ſeſſions have no manner of power given them to intermeddle King, 8 
originally with ſuch accounts, but only by way of Sc. Catcs, 
appeal (9). 163. 329. 


(9) See ante, ſect. 44. &c. 


+ Seck. 215. And if the proſecutor has enlarged the rule 2. Burr. 745. 
for ſhewing cauſe why the order ſhould not be quaſhed, he 


cannot afterwards object to the iſſuing of the certiorari. 


+ Se. 216. And by 13. Geo. 3. c. 78. f. 58. it is further Oaths. 
enacted, That any juſtice may adminiſter an oath to any 
« perſon for the better diicovery and execution of the 
« feveral matters or things hereinbefore authorized or 


directed to be examined, enquired into, or performed by 


« {ach juſtice.” 


+ Sea. 217. And by 13. Geo. 3. c. 78. ſ. 62. it is further Jufices may 
enacted, © That any two juitices are hereby impowered to hold ipcciat 
hold any ſpecial ſeſſions, beſides that which is hereinbefore 1 Py" 
* directed, for executing the purpoſes of this act; aud to 

2 O purp , 
& adjourn the ſame from time to time, as they hall think fit, 
« caufing notice to be given of the time and place of hold- 
« 1ng ſuch ſpecial ſeſſions, and of the adjournments thereof, 
to the ſeveral juſtices acting and refiding within ſuch 
“limits, by the high conſtable, or other proper officer 
within the ſame.” : 


As to THE NINTH GENERAL HEAD of this chapter, viz. 
In what manner perſons proceeded againſt for any of the 
above-mentioned offences may defend themſelves. 


+ Saf. 218. It is enacted by the faid ſtatute, 13. Geo. 3. Appeal mav 
c. 78. par. 81. That any perſon aggrieved by any perſon be made to the 
in the execution of this act, and for which no particular arena 
% method of relief hath been appointed, may appeal to the nens. 
„general quarter-ſeſfions, ſuch appellant giving notice in 
&« writing of ſuch appeal, and of the matter thereof, to the 
« perſon againſt whom ſuch complaint ſhall be made, 
within fix days after the cauſe of ſuch complaint aroſe, 
and within four days after ſuch notice, entering into re- 

* cognizance before ſome juſtice within ſuch limit, with 
cc one ſyrety, conditioned to try ſuch appeal at, and woe 
| « the 


— . —˙· — 01 3 
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Or NUSANCES RIETIAT INC Bk. . 
& the order of, and pay ſuch coſts as ſhall be awarded by 


„ the quarter- ſeſſion.“ 


+ Sec. 219. And by 13. Geo. 3. c. 78. ſ. 81. Every per- 


« ſon having received notice of ſuch appeal, ſhall return all 


proceedings before them to the general quarter-ſeffions, 


Proceedings 
not to be 
quaſhed for 
want of form, 
nor to be re- 
moved by cer- 
tur dri. 


& on pain of five pounds.“ 


+ Sea. 220. And by 13. Geo. 3. c. 78. f 81. The ſaid 
<« ſeſſion, upon due proof of ſuch notice and recognizance, 
« ſhall hear and finally determine ſuch appeal in a ſummary 
« way, and award colts to the parties appealing or appealed 
&« againſt, to be levied as before directed.“ 


+ Se&. 221. And by 13. Geo. 3. c. 78. ſ. 81. The deter- 
& mination of ſuch quarter- ſeſſion ſhall be final and conclu- 
« five, and no proceedings ſhall be quaſhed or vacated for 
« want of form, or removed by certiorari, or any other writ 
% or procets whatſoever (except as hereinbetore mentioned), 
ce into any court of record at Heſiminſter, provided that no 
« ſuch appeal ſhall be made againſt any conviction for any 
« penalty, unleſs the perſon convicted thall, at the time of 
« ſuch conviction if preſent, if not within fix days after, 
give notice of his intention to appeal, and at the fame 
« time enter into recognizance with ſufficient ſureties to 
% pay ſuch penalty, in caſe ſuch conviction ſhall be 


„ affirmed; and upon his giving fuch ſecurity, the further 


Limitation of 


tc proceeding for ſuch penalty ſhall be ſuſpended until ſuch 
„ appeal ſhall be heard and determined.“ | 


+ Se. 222. And by 13. Geo. 2. c. 78. ſ. 82. it is further 


actions, and enacted, ** I hat every action or tuit ſhall be commenced 


mode of 
pleading. 


General iſſue. 


Treble coſts. 


Bazing v. 
Skelton, 

s- Term Rep. 
16. 


e or proſecuted within three calendar months after the ſact 


« committed, and not afterwards; and ſhall be brought 
« within the county where the fact was committed, and the 
« defendant may plead the general iſſue, and give this act, 
* and the ſpecial matter, in evidence. And if brought 
« after the time limited, or laid in any other place than 
« as aforementioned, the jury ſhall find for the defendant ; 
& or if the plaintiff ſhall become nonſuit, or diſcontinue 
« after the defendant ſhall have appeared, or if, upon de- 
« murrer, judgment ſhall be given againſt the plaintiff, the 
& defendant ſhall recover treble coſts.” 


+ Sec. 223. It hath been determined upon this clauſe of 
the ſtatute, that gatekeepers ſued on ſubſequent ſtatutes, as 
for aſſault and impriſonment, under the poſt-horſe duty 
act, 25. Geo. 3. c. 51. for not delivering the ticket Au 
| ” 1 
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by that ſtatute, need not be ſued in the county where the 
tact was committed. 


+ Sect. 224. But by 13. Geo. 3. c. 78. 1. 80. it is alſo Plaintiffs not 
provided, That no plaintiff ſhall recover for any irregu- te recover if 
, Jarity, treſpaſs, or wrongful proceedings, if tender of tender ot a- 

Y, Pals, 0 8 P 88, : mends 1s 

« ſufficient amends ſhall be made before ſuch action made. 

„ brought; and in cafe no ſuch tender ſhall have been 

« made, the defendant, by leave of the Court at any time 
„before iflue joined, may pay into court ſuch fum of 

% money as he ſhall fee fit. But nothing in this act con- 

ce tained ſhall extend to the city of Briſtol, or to the pariſh 

of Whitechapel, and Saint John, Wapping, nor to abridge 

« the powers of the commiſſioners of ſewers, &c.“ 


Sec. 225. Alſo it ſeems to be implied in the con- N 


ſtruction of theſe as well as of all other penal ſtatutes, ſervation 
that no one ought to be convicted of any offence againſt was applied to 
them, without having notice of the accuſation made againſt = former 
him, and an opportunity of defending himſelf. And there- i abi 
fore I ſhall take it for granted, that generally no one ought Oy 
to be puniſhed for any of the above-mentioned offences, 

without being called upon to anſwer for himſelf, and having 

liberty to zraverſe the matters alledged againſt him: it is 

true, indeed, that it is generally holden, that no raver can 

be taken againſt a preſentment by a juſtice of peace of his own 
knowledge, as to the want of repair; yet this opinion ſeems 

juſtly queſtionable, for the reaſons alledged in the ſeventy- 

ſecond ſection of this chapter. 


Sect. 226. However, it is certain, that in all other 
caſes, whoever is indicted or preſented in any court, except 
a court-leet, for any offence relating to the highways, may 
traverſe the whole matter alledged againſt him in ſuch in- 
dictment or preſentment. 


Se. 227. But it ſeemeth to be agreed, that he who is 
preſented for ſuch an offence in a court-leet, can only tra- 5. H. 7. 4. 
verſe it ſo far as it concerns his freehold, as by charging him Dyer 14. 

: EY "if 4 Finch 386. 
with being bound to ſuch repairs in reſpect of the tenure of Rg, pep 
his lands, &c. for which purpole it is certain that he may fel, ES 
remove it by a cer::orart into the king's bench, and there tra- Rep. 


verſe it. 


Sect. 228. Alſo there is no doubt, but that after con- Anderſon 
viction, or upon a demurrer or confeſſion, any one may 234. 
take exceptions to any ſuch indictment or preſentment in + Keble 256, 


any court for the want of legal form; but the Court in 2% 829. 
2. Keble 715, 


diſcretion will very rarely ſuffer a man to take ſuch ex- 543. 
ceptions 
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ceptions before ſuch conviction or confeſſion, without 2 
certificate and affidavit that the ways are in good repair. 


THEREFORE, for the better underſtanding in what caſes 
it may be ſafe to demur to, or confeſs an imdictment or a 
preſentment of this kind, I thall lay down the following rules 
concerning them. 


(a) 2.R.Abr, Sect. 229. I. That it is (a) ſafeſt in every ſuch indict- 
$r. ment to ſhew both the place m which, and alſo the place 
rag "or to which, the way ſuppoſed to be out of repair doth lead ; 
— 9 og © yet exceptions for want of ſuch certainty have ſometimes 
3. Keble 89. been (5) diſallowed; however it ſeems certain, that there 
644. is no neceſſity to ſhew (e) that a highway leads to a market 


Vide 4. Burr. town, becauſe every highway leads from town to town. 
209L. | 

Lucas 383. where an objection of this kind is diſaliowed. 1. Brownl. 9. (c) Pal- 
mer 389. %- aas. B. R. H. 316, | 


(4) 3. Keble Sect. 230. II. That it is neceſſary (4) in every ſuch 
644. indictment expreſsly to {hew iin what place the nuſance 
08 = 2255 complained of was done, for which (e) cauſe an indictment 
Cowp. 111. for ſtopping a way at D. leading from P. to C. is not good; 
| for it is impoſſible that a way leading from D. ſhould be in 


D. and no other place is alledged. 


Rex v. Cam- Sec. 231. III. So alſo it hath been adjudged, that an 
lingay, indictment againſt the pariſh of B. for not repairing a road 


—— a Ps leading from A. to B. is excluſive of B. and therefore bad, 
and not aided by a ſubſequent allegation, „that a certain 
« part of the {ame highway ſituate ½ B. is in decay, &c.“ 

„ Ses. 232. IV. So alſo in a preſentment the highway 


Cowp. 111. muſt be alledged to lie in the pariſh, otherwiſe the pariſh is 
not bound to tepair. ; | 


Stra. 44. Sef. 233. V. But in an indicment for a nuſance, 
1. H. Bl. Rep. it is not neceflary to mention the termini of a highway. 
2515 Alſo if there be two vills in a pariſh, it is not neceſſary in 
Saycr 119. N 5 | , 

an indictment for a nuſance to ſhew in which vill the 


nalance lies. 


' Cro. fac. 324. Seft. 234. VI. That every ſuch indictment ought alſo 


Latch 183. certainly to ſhew to what part of the highway the nuſance 
did extend, as by ſhewing how many foot in length, and how 
many foot in breadth it contained, or otherwiſe the defen- 
dant will neither know of the certainty of the charge 
againſt which he 1s to make his defence, neither will the 
Court be able from the record to judge of the greatneſs of 

| | the 
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the offence, in order to aſſeſs a fine anſwerable thereunto ; 2. R. Abr. 89, : 

and upon this ground it hath been adjudged, that an indict- 31 | 1 

ment for ſtopping a certain part of the king's way at K. is 

naught, for the uncertainty thereof. | | 
. wal ? 

See. 235. Vil. Alfo it hath been reſolved, that the 2. R. Abr. 31. | 

place wherein ſuch a nufance is alledged, is not ſufficiently 

aſcertained in ſuch an indictment by thewing that it con- 

tained ſo many foot in length, and ſo many in breadth, by 

eſtimation. | | 


+ See... 236. VIII. An indictment for a nuſance in ger a8 
. 1 > - | ver 98. 
laying foil in a highway is not bad for want of the length 167. 301. 
and breadth of the nuſance being ſet out. Nor for a 
nufance in digging two grips or ditches in a common 
footway. Nor for a nuſance that a certain highway and 

pridge are ina ruinous condition. 

Sect. 237. IX. That every ſuch indictment muſt $alkeld 459. 
ſhew, that the way wherein a nuſance is alledged is a way 6. Modern 
common to all the king's people: for which cauſe it hath 8 
been reſolved, that an indictment for a nuſance to a (a) 1 Sayer 
horſeway without adding that it is a highway, is naught. ( a) C. Eliz. 

63, 

Seck. 238. X. And upon the ſame ground it ſeemeth (3) See 2. R. 
alſo, that an indictment for a nuſance to a common foot- Abr. 83. 
way to the church of D. for (5) all the pariſhioners of D. 1. Ventris 208, 
is not good; yet it (c) ſeems, that if thoſe laſt words, vis, Popham 206. 
® for all parithioners of D.“ had been omitted, ſuch an "= * vn : 
indictment might be maintained. „ 

3. Keble 28. 

+ Set. 239. XI. That it is not neceſſary to ſay that it g. R. H. z16 
is a highway for this or that particular kind of carriage ENT” 
becauſe if it is ſtated to be a common bigh way,” it ſhall 
be intended a highway for all manner of things. 


+ Sect. 240. XII. That in pleading a public highway, Aſpindal v. 
it is ſufficient to ſay, „that before and at the faid time Brown, z. 
& when, &c. there was, and of right ought to have been, a Term Rep, 
certain common public highway, leading, &c. for all the 265. 
liege ſubjects, &c. to go, return, pals, and repaſs, on foot 

* and. on horſeback, and with their cattle and carriages at 

* all times of the year, &c.”” without alledging that it had 

been a highway from time immemorial. 


Sect. 241. XIII. That it is not fafe in an indictment 
againſt a common perſon for not repairing a highway, 
which he ought to have done in reſpett of the tenure of 
| certain 


"na — — 
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(4) Noy 93. certain lands, barely to ſay that he was bound to repair it 


3. Kcble 853. . : 2 k Ss . 
E. 3 : 
610% Ika man 4tlene tenure terræ, without adding (4) A (10) 


be charged to repair ration? tenuræ, he may throw it upon the pariſh by the general 
iffve. Stra. 184. And it hath been held, upon conſideration, that ratione tenure is 
ſufficient without eo, Strange 187. | 


Rex w. Great + SH. 242. XIV. So alſo an indiftment againſt a parti- 
* cular diviſion of a pariſh, for not repairing a common high- 
S. P. Rex v. Way, ſtating that the inhabitants thereof, from time whereof 
Pendezryn, the memory of man is not to the contrary, 3% /t to repair 
2. Term Rep. ad amend, is not ſufficient; for the pariſh at large being 
$13, bound of common right to repair, it ought to thew by 


what right the charge was laid on the particular diviſion. 


(J. Keb.gs. Sect. 243. XV. Allo it is faid, that in an indictment 
Vide Vent; again a (e) biſhop, &c. for not repairing a highway, in re- 
331. accor= ſpect of certain lands, it ought to be thewn in what capacity 
ang. 2» RE- he ought to repair it, becauſe otherwiſe it cannot be known 
6 mond 82. in What capacity the proceſs is to be awarded againſt him. 
Sect. 244. XVI. That in every fuch indic ment the fact 
56. alledged againſt the defendant muſt be expreſſed in fuch 
1. Anderfon proper terms, that it may clearly appear to the Court to 
3 have been a nuſance; and for this cauſe it hath been 
Popham 206, ht oh (7 eee . "FI : 
refolved, that a preſentment for diverting a highway is not 
good, becauſe a highway cannot be diverted, but muit always 
continue in the ſame place where it was, howloever it be 
obſtructed, and a new way made in another place. | 


17. Modern 


> Roll 1 Sect. 245. XVII. That an indictment againſt a man 
79. 81. for ſtopping a highway in his own land, is good without 
| laying the offence done vi et armis. wy: 


2. Roll. Abr. Scef. 246. XVIII. Alſo it is faid, that a preſentment ' 

T9 that a highway in ſuch a place is decayed by the defaults of 
the inhabitants of ſuch a town, is good without naming any 
perſon in certainty, | 1 


2. Roll. Abr. Sect. 247. XIX. But it hath been adjudged, that an in- 

82. didment againit particular perſons muſt tpecially charge 
them every one; for which caule it hath been reſolved, 
that an indic)ment againſt ſeveral for not repairing their 
ſtreets, that they, et corrm uterque, did not repair them, is 
not good. | | 


8 


r. Sid. 140. Sec. 248. XX. That the defendants ought not to plead 
Carth. 243. quod nun debent reparare, without ſhev ing who ought. 
11. Moi. 273. 0 | 9 
12. Nd. 13. | | Set, 
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Se. 249, XXI. That the defendants ſhall not be 
diſcharged by ſubmitting to a fine, but a di/7ringas ſhall go 
in infinitum till they repair. | 


+ See. 250. XXII. That a plea of juſtification in 
treſpaſs, ſtating that a public highway led from another 
highway (leading from A. to B.), in, through, over, and 

along the lacus in quo, to a certain other highway (leading 
from C. to D.), 1s well {upported by evidence proving that 
the way in queſtion led from the terminus a quo, VIZ. the 
way leading from A. to B. over the locus in quo, to a different 
way called E. and along that way into the way leading from 
C. to D. the terminus ad quem. | 


+ Se. 251, XXIII. That in an action on the caſe for not 
repairing a private way, it is ſufficient to alledge that the 
defendant, by reaſon of his poſſeſſion of the ſaid cloſe called 
&c. is bound to repair the ſaid way, &c. 


+ Seck. 252. XXIV. That if a pariſh be ſituate part in 
one county and the reſt in another county, and a highway 
lying in one part be out of repair, an indictment againſt the 
inhabitants of that part of the pariſh only is bad; for the 
indictment muſt be againſt the whole pariſh, 
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CHAP- 


EHAPTER THE SEVENT Y-SIXTH; 
CONTINUED. 


Or TURNPIKE ROADS. 
TE turnpike roads of England are placed under the 


managetiient and direction bf certain bodies of truſtees, 
who are uſually named and appointed by the reſpective acts 
of parliament which are occaſionally paſſed for the purpoſe 
of making, repairing, and ſuſtaining the particular roads 
therein ſpecified. But the powers of theſe ſtatutes bein 
confined to ſeparate and diſtin objects, it was thought 
expedient tb paſs ſome general laws which ſhould apply in 


common to all truſtees and turnpike toads in genera}, 


throughout the kingdom. Theſe laws I ſhall endeavour to 
comprize under the following particulars : 


r. As to the appointment and authority bf truſtees, 


2. As to the conſttuction of weighing engines; thy 
weight allowed; and tolls. | | 


3. As to the regulation of catriages, 
4. As to exemptions from toll. 
5. As to ſtatute-duty and repairs. 
'6. As to materials for repairs. 
7. As to nufances; 
8. As to ſubſcribets and tnortgigees, 
9. As to officers in general. 
io. As to repairing altered toads. 12 5 | 


11. How far the powers of the bightray act may by 
adopted. 


12. As td the modes of proceeding. 


Vor. II. . + Sect, 
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2.26 


Truſtees, how | 


to be qualified. 


(a) By 21. 
Geo. 3. c. 20. 
this act is ex- 
tended to all 
acts of parlia- 
ment which 
have been 
made ſince, 
and which 
ſhall hereafter 
be made for 
the amending 
or repairing 
any particular 
turnpikeroads 


in England. 


No publicen 
can bc à truſ- 
Ne. 


What ſhall be 
evidence of a 
Truſtee, 


Bk. I. 


Or TURNPIKE ROADS. 


As to THE FIRST POINT, viz. the appointment and 
authority of truſtees. | 


- + Set. 1. It is recited, by 13. Geo. g. c. 84. ſ. 44. (a) thatmany 
miſchiefs haveariſen from mean perſons acting in that capacity, 
in the execution of thoſe acts of parhament as have incauti- 
ouſly omitted to direct that truſtees ſhallbe poſſe ſſed of property 
to a certain value; it is therefore enacted, „hat no truſtee 
« ſhall be qualified for that office, unleſs he ſhall, in his own 
or his wife's right, be in the actual poſſeſſion or receipt of 
the rents and profits of lands, tenements, or hereditaments, 
of the clear yearly value of 4ol. or poſſeſſed of or in- 
titled to a perſonal eſtate worth 800l. or ſhall be heir 
apparent to a landed eſtate of 80l. a-year ; and unleſs (not 
being ſuch heir apparent), he ſhall take and ſubſcribe the 
«© oath in the act recited, before two or more of the truſtees 


appointed by ſuch act; and if he ſhall preſume to act as 


a truſtee, without being thus qualified, he ſhall forfeit 501. 
to any perſon who ſhall ſue for the ſame, who ſhall re- 
cover, without any other proof or evidence that ſuch 
« perſon hath acted as a truſtee, except ſuch perſon ſhall 
prove that he ĩs qualified in the manner above-mentioned.” 


+ $:4."2. By 13. Geo. 3. c. 84. ſ. 46. it is further enact- 
ed, © That no perſon who ſhall keep any victualling- 


„ houſe, ale-houſe, or other houſe of public entertain- 


„ ment, or who ſhall ſell any wane, cyder, beer, ale, ſpiri- 
„ tous, or other ſtrong liquors, by retail, ſhall be capable 
of acting as a truſtee, or of holding any place of truſt or 
profit under the truſtees, or of collecting the tolls. But 
no ſuch perſon ſhall be precluded from farming ſuch 
tolls, provided he employs a perſon to collect them, who 
{hall not be under ſuch incapacity.” 


+ Sect. 3. And by 13..Geo. 3. c. 84. ſ. 64. © In all 
* caſes where any action ſhall be brought againſt any 
„ truitce. evidence of acting as ſuch, together with the act 


of parliament by which he or they were appointed, or the 


Their mtete 
ings regula» 
ted. 1 7 


c 


order, or a copy of the order for the appointment or 
& ejection, &c. {nail be ſufficient proof of his being truſtee.” 


+ Sect: 4. And by 13. Geo. 3. c. $4. ſ. 40. amended and 
explained by 18. Geo. 3. c. 63. © In all caſes where the 
6 truſtecs appointed by any act or parliament ſhall not meet 
& on the day appointed for their firſt meeting by anv ſuch 
act; or on any day appointed by adjournment ; or have 
© not adjourned in the manner directed by any ſuch act; or 
when the day appointed for the firſt meeting of the 
truitees has ela; ted before the pailing of any ſuch act; 

: * 6c any | 


cc 


„ 
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60 
cc 
«6 


«6 


42 


6c 
cc 
40 
«c 
40 
«c 
40 
Lc 


40 


cc 


any five or more of the truſtees appointed to execute fuch 
act ſhall and may, in any or either of the cafes aforeſaid, 
cauſe notice under their hands to be affixed on all the 
turnpike gates, which ſhall be then erected on the roads 


for which they are truſtees; or if no turnpike gate ſhall 


be then erected, ſhall cauſe the like notice to be affixed in 
ſome conſpicuous place, in one of the market towns near 
the roads directed to be repaired, and alſo ſhall publiſh in 
ſome newfpaper circulated in that part of the country, at 
leaſt twenty days before the intended meeting, appointing 
the truſtees to meet at the place where the laſt preceding 
meeting was appointed to be held; or at the place directed 
for the firſt meeting of ſuch truſtees, if no preceding 
meeting ſhall have been held; and the ſaid truſtees, when 
met in purſuance of ſuch notice, ſhall and may carry ſuch 
act or acts into execution, in the ſame and as full and 
ample a manner, as if no ſuch neglect or omiſſion had 
happened, or ſuch act had been paſſed previous to the 
time appointed for the firſt meeting, and ſuch truſtees 
had met accordingly.” 


+ Sec. 5. But by 13. Geo. 3. c. 84. ſ. 50. it is provided, 
That no meeting of ſuch truſtees ſhall be adjourned for 
any longer time than three calendar months, from the 
day on which ſuch adjournment ſhall be made; and that 
no bufineſs ſhall be done at any meeting before ten in the 
forenoon ; and no adjournment ſhall be made to any hour 
later than two in the afternoon, on which ſuch meeting 
ſhall be appointed to be held; and that every act agreed 
upon at ſuch meeting ſhail be ſigned, at the meeting, by a 
competent number of truſtces, or otherwiſe ſuch meeting, 
adjournment, and act reſpectively, ſhall be void.” 


+ Set, 6. By 18. Geo. 3. c. 63.1. 1. Where the truſtees 


ſhall not meet on the day appointed for their firſt meet- 


ing, or on any day appointed by adjournment, or ſhall 


* not adjourn, or when the day appointed for the firſt 


meeting hath elapſed before the paſſing of the aft; any 
five or more of them may cauſe notice under their hands 
to be afhxed on all the turnpike gates on the ſaid road; 
or if none ſhall be then erected, they may cauſe tie like 
notice to be affixed in ſome conſpicuous place in one of 
the market towns near the road, and alſo to be publiſhed 
in ſome newſpaper circulated in that part of the country, 
at Jeaſfmtwenty days before, appointing the truſtees to 
meet at the place where the laſt preceding meeting was 
appointed to have been held, or at the place directed for 
the firſt meeting, if no preceding meeting hath been held.” 


Q 2 + Sect, 
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In what man- 


ner the mceert- - 


ings ſhall be 
adjourned. 


: 
3 
*Þ 
| 
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2. 8 


Proceedings 
are valid, al- 
though the 
truſtees may 
not have been 
regularly ap- 
pointed. 


Or TURNPIKE ROADS. k. I. 


+ Seek. 7. By 25. Geo. 3. e. 82. f. 75. And whereas 
* ſome perſons mav have acted as truſtees in the execution 
© of certain turnpike acts without having been regularly 
„% appointed, and doubts may ariſe whether the proceedings 
« of the truſtces had at any meetings where ſuch perſons 
© have acted are ſtrictly legal, for obviating whereof it is 
c enacted, that all proceedings of truſtees for any turnpike - 


% road, at meetings where any ſuch perſons have ated, 


If they ex- 
ec ed their 
power in 
erecting gates, 
the juiticrs 
may order the 
gates to be re- 
moved. 


May adminiſ- 
ter oaths. 
Vide highway 
act, ſect. 78 
Ante, p. 217. 


Truſtees may 
farm out the 
tolls 


&« ſhall be as good, valid, and effectual in the law, as if ſuch 


« perſon had been duly appointed; and that no ſuch 


« perſon ſhall be liable to be profecuted for having ſo 
„ acted, provided that at the time he ſo acted as a truſtee, 
„ he had an eſtate ſufficient to qualify him, and had alſo 
« taken the oath required by perſons acting as truſtees,” 


+ Se. 8. And by 13. Geo. 3: c. 84. f. 51. it is further 
enacted. That if the truſtees abuſe or exceed their power, 
« by erecting or continuing any gate or turnpike, where 
ce they have not any power by virtue of any act, the juſtices 
c of the limit where any fuch gate or turnpike ſhall be 
© erected or continued, in their general quarter-ſeſſions 
*« ailembled, upon complaint of ſvch abuſe or exceſs of 
power in ſuch truſtees, ſhall in a fummary way hear and 
determine the ſame, and thereupon order the ſheriff of 
the county, who is hereby authorized and required to 


execute ſuch order, to remove the ſame.” 


+ $22, 9. And by 13. Geo. 3. c. 84. f. 84. © Where any 
*« oath is required to be taken by this act, the juſtices of any 
limit, or the truſtees of any turnpike road, as the caſe may 
© be, according to their feveral jurifdictions, ate empowered 
to adminiiler the ſaine,” | | 


+ See. ro. By 13. Geo. 3. c. 84. ſ. 31. it is recited, that 
thete ate no powers given to the truſtees to let or farm out 
the rolls ariſing upon turnpike roads, and in many caſes 
where the particular acts have given ſuch power, they are 


not executed in the moſt beneficial manner for ſuch 


roads: and therefore enacted, That any ſeven truſtees, 
ce at a public meeting, may let to farm the tolls of the 
« ſeveral gates erected upon their reſpective turnpike roads, 
* viz. The truſtees ſhall cauſe notice to be given of the 
* time and place for letting the ſame at leaſt one month 
<< before the day appointed for that purpoſe, by fixing the 
© ſame upon every toll-gate belonging to ſuch turnpike 
road, and alſo upon the market croſs of the market town 
„ neareſt to the place where the ſaid tolls are to be let, and 
* alſo in ſome public newſpaper circulated in that part ef 


the country, and ſpecifying in every ſuch notice the ſum 
+ which 
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« which the ſaid tolls produced in the preceding year, clear 


229 


under parti. 


« of the ſalary for collecting the ſame; and that they will cular direc- 


& Jet ſuch tolls by auction to the beit bidder, on his pro- 
« ducing ſufficient ſureties for payment of the money 
* monthly, or quarterly, as the truſtees ſhall require; and 
% that they will be put up at the ſum which they were let 
for or produced in the preceding year, clear of the falary 
* of the collector.” | | 


. Se, its And by 14. Geo. 3 % 8 
2 truſtees ſhall provide a giaſs, with ſo much ſand in it as 
&« will run from one end of it to the other in one minute; 
« which glaſs, at the time of letting the ſaid tolls, ſhall be 
& ſet upon a table, and immediately after every bidding the 
« plaſs ſhall be turned, and as ſoon as the ſand is run out, 
„it ſhall be turned again, and ſo for three times, unleſs 
ſome other bidding intervenes: and if no other perſon 
6 ſhall bid until the fand ſhall have run through the glaſs 
for three times, the laſt bidder ſhall be the farmer or renter 
„of the ſaid tolls, and ſhall forthwith enter into a proper 
« agreement for the taking thereof, and paying the money at 
* the times ſpecified in ſuch notice, or as ſhall be agreed upon 
between him and the ſaid truſtees. And in caſe no bidder 
« ſhall offer, the truſtees may appoint a collector of ſuch 
tolls, or fix ſome future day for the letting thereof, as 
ce they ſhall judge moſt proper, upon giving ſuch notices 
* as aforeſaid, and ſhall and may in that cafe put them up 
at ſuch ſum as they ſhall think fit.“ 


* 
La 


* 
Lay 


A 
Lal 


* 
* 


Set, 12. And by 13. Geo. 3. c. 84. ſ. 71. If the 
© farmer or renter of ſuch tolls ſhall take a greater or lefs 
toll than is authorized and directed by this or the parti- 
<& cular turnpike act, he ſhall, far every offence, forfeit five 
** pounds—and every other gatekeeper ſhall forteit forty 
„ ſhillings,” | 


+ Sec. 13. And by 13. Geo. 3. c. 84. ſ. 29. it is further 
enacted, ** That truſtees, or any ſeven or more, at a meet- 
ing for the purpoſe, of which one calendar month notice 
6 thall be given in writing, to be affixed on the turnpike- 
* gates, or circulated in ſome newſpaper, may leſſen or 
++ reduce all or any of the tolls on the raads for which they 
are truſtees, for ſuch time as they ſhall think fit, and 
&« afterwards, at a meeting as aforeſaid, may, if they ſhall 
&« ſce occaſion, advance all or any of the tolls fo leſſened, to 
*+ any ſum not exceeding the ſeveral rates granted by the 
acts. But if the whole money borr&#wed on ſuch tolls is 
got diſcharged, no ſuch "I {hall be made, without 

3 * th? 
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* the conſent of four fifths of the creditors, for ſuch ſums 
6“ as {hall remain due on the reſpective tolls,” 


+ See. 14. And by 13. Geo. 3. c. 84. ſ. 47. it is further 
enacted, *© That the truſtees, or any five or more, at a public 
* meeting, may direct prolecutions by indictment againſt 
% any oftender for any nuſance done, committed, or con- 
„ tinued, in or upon any turnpike road under their care 
** reipectively, at the expence of the revenues belonging to 
* ſuch roads, to be allowed by the truſtees, or any five or 
more, at ſome ſubſequent meeting; provided ſuch offen- 
„ der ſhall confeſs, or the truſtees can ſupport the proſe- 
& cution by one witneſs who thall prove the fact.” 


+ Se. 15. And by 13. Geo. 3. c. 84. ſ. 54. © Any two 
or more truſtees, upon the death of any toll- -gatherer or 
gate Keeper, may nominate and appoint another, until 
* the next meeting of the truſtees, who fall poſſeſs all the 
„ powers and privileges of his predeceſſor.“ 


+ See. 16. And by 13. Geo. 3. c. 84. f. 62. The 
** truſtees may agree with any perſon liable by tenure, 
« incloſure, or otherwife, to repair certain highways, which 
* have become tutnpike roads, for the repair thereof, in 
„ ſuch manner as they ſhall think fit; and may trite 
« ſo much, on their parts, to the repair thereof, out of the 
« tolls arifing from ſuch turnpike road, or out of the 
be ſtatute- duty be longing, to the ſame, as they ſhall think 
« juſt and reaſonable.“ 


+ Se. 17. And by 13. Geo. 3. c. 84. 1. 66. it is further 
enacted, © That the truſtees of every turnpike road in 
& Encland ſhall put up, and afterwards continue upon every . 
„c toll-gate within their reſpective diſtricts, a table of all 
ce the tolls payable at every ſuch gate, diſtinguiſhing each 
&« toll arid the different forts of carriages for which they are 
« to be paid; and alſo a table of the weights allowed for 
ce each carriage, with the loading thereof, in ſummer and 
« winter. And the ſaid truſtees ſhall from time to time 
© exerciſe and inſpect every weighing engine on their re- 
66 ſpective roads, to ſee that the ſame, with their weights, 
« are in ſuch good order as to weig gh the carriages and load- 


e ing with accuracy. 


+ Sec. 18. By 13. Geo. 3. c. 84. f. 41. it is alſo enacted, 
& That the truſtees appointed to execute any act of parlia- 
t ment made for the yepair of any turnpike road, ſhall direct 
« the ſurveyoq of every ſuch turnpike road, where ſeveral 
60 9 meet, and there 1s no ſufficient direction: poſt 
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or ſtone already fixed or erected, forthwith to ere, or 
cauſe to be crected or fixed, in the moſt convenient place 
where ſuch ways meet, a ſtone or poſt, with an inſcription 
thereon in large letters, containing the name of, and 
diſtance from, the next market-town or towns, or other 
conſiderable place or places to which the ſaid highways 
reſpectively lead; and allo at the ſeveral approaches or 
entrances to ſuch parts of any highways as are ſubject to 
deep or dangerous floods, graduated ſtones or poits, de- 
noting the depth of water in the deepeſt part of the fame, 
and likewiſe ſuch direction-poſts or ſtones as the faid 
truſtees ſhall judge to be neceſſary, for the guiding of 
travellers in the beſt and ſafeſt track through the ſaid 
floods or waters; and alſo ſhall order the faid ſurveyor to 
erect mile: ſtones or poſts upon ſuch turnpike road, with 
proper inſcriptions and figures thereon, denoting the 
names and dittances from the principal towns or places on 
each reſpective road, and from time to time to repair ſuch 
ſtones and poſts, and keep and continue legible the in- 
{criptions thereon reſpectively; and the ſaid ſurveyor 
ſhall be reimburſed the expences of providing, erecting, 
repairing, and continuing the ſame reſpectively, out of the 
tolls and duties granted by ſuch acts reſpectively ; and 
in caſe any ſurveyor ſhall, by the ſpace of three months 
after ſuch direction to him or them given, neglect or 
refuſe to cauſe any ſuch ſtone or poſt to be fixed or re- 
paired as aforeſaid, every ſuch offender ſhall forteit the 
ſum of twenty ſhillings.” . 


As to THE SECOND POINT, ig. the conſtruction of 


weighing engines, the weight allowed, and additional toll. 


cc 
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+ See. 19. Tt is further enacted by the ſaid ſtatute, par. 1, 
T hat all truſtees appointed by any act of parliament for 
any turnpike road in Eyg/and, or any five or more of them, 
at ſome public meeting, if they thall think proper, at as 
many turnpike gates as they ſhall erect (1) for the re- 
ceiving toll; or upon any part of the road within tl.c:r 
reſpective juriſdictions, and at ſuch a diſtance as they 
{hal} think expedient, ſhall and may cauſe to be erected 
a crane, machine, or engine, proper for weighing of carts, 
waggons, or carriages, conveying of any goods or mer— 
chandize whatever; and by writing ſigned by them, or 
any five or more of them, ſhall and may order every {uch 


carriage which thall paſs loaded through every ſuch gate 


or-bar, to be weighed with the loading thereof.” 


| + Se. 20. But by 13. Geo. 3. c. 84. 1. 34. it is provided, 


That no toll gate ſhall be erected on the fide of any turn- 


Pike road, unleſs ordered by the truſtees at a meeting, of 
| Q 4 „ which 
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*© which twenty-one days public notice ſhall have been 
ac hoy in writing, athxed upon all the toll-gates ereded on 
** ſuch roads, and alſo in ſome public newſpaper circulated 
in that part of the country, ſpecifying the place where 
* ſuch fide gate is prapoted to be erected, and unleſs nine 
6 truſtees at leaſt (being a majority of thoſe preſent} ſhall 
& fign the ſaid order at ſuch meeting; and hat no perſon 
de ſhali be liable to pay toll at any toll gate erected, or to be 
** erected, acroſs or on the fide of any turnpike road, or be 
© ſubject to any penalty for any carriage, horſe, or beaſt, 
* which ſhall only croſs ſuch road, and ſhall not paſs above 
one hundred yards thereon, except over ſome bridge 
<< erected at a conſiderable expence by the truſtees of ſuch 
“ turnpike road.“ | ; | 


+ Cee. 21. And by 13. Geo. 3. g. 84. ſ. 1. it is further 
enacted, ** That the truſtees ſhall take, over and above the 
ce tolls, a certain ſym for every one hundred and twelve 
pounds which every ſuch waggon or cart, together with 
cc the loading thereaf, ſhall weigh over and above the followin 
& weights: To every four-wheel carriage having fellies be 
tc ſixteen inches, eight tons in ſummer, and ſeyen in win- 
& ter.— To every, waggon or wain having the axletreeg 
thereof of ſuch different lengths that the diſtance from 
c wheel to wheel of the nearer pair of the ſaid wheels be 
«* not more than four fegt two inches, to be meafured at the 
e ground, and that the diſtance from wheel to wheel of the 
« other pair thereof be fuch, that the fore and hind wheels 
& of ſuch waggons and wains thall roll only one fingle 
e ſurface or path of ſixteen inches wide at the leaſt, on each 
c fide of the ſaid waggons or wains, and having the fellies 
& thereof of the breadth of nine inches from fide to ſide at 
1 the bottom or ſol. thereof, fix tons ten hundred in ſum- 
& mer, and ſix tons in winter. To every waggon or four- 
„ whecled carriage having the ſole px bottom of the 
<« fellies of the wheels of the breadth of nine inches, fix tong 
„ in ſummer, and five tans ten hundred in winter.—To 
« every cart having the fellies of the ſame dimenfions, three 
tons in ſummer, and two tons fifteen hundred in winter, 
« —To every waggen having the ſole or bottom of the 
« fellies of the wheels of the breadth of ſix inches, four tons 
& five hundred in ſummer, and three tons fifteen hundred 
& in winter.—And to every ſuch waggon ſo conſtrued as 
« to roll and attually rolling a ſurface of eleven inches, by 
te the wheels thereof, five tons ten hundred in ſummer, and 
« five tons in winter. Io every cart having fellies of the 


« wheels of the ſame dimenſions, two tons twelve hundred 


« in ſummer, and two tons ſeven hundred in winter.— I'd 
* every waggon having the ſole or bottom of the fellies of 
8 FT 3 2 „ » 7 1 3 the 
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« the wheels of leſs breadth than fix inches, three tons ten 
« hundred in ſummer, and three tons in winter.—And to 
« every cart having the fellies of the wheels of the ſame 
« dimenſions, one ton ten hundred in ſemmer, and one 
« ton ſeven hundred in winter. And for the ſeveral pur- 
« poſes aforeſaid, it ſhall be deemed ſummer from the 
« 1it May to z3ift October, both incluſive, and winter from 
« 1ſt November to 30th April, both incluſive,” 


+ Sect. 22, By 14. Geo. 3. c. 82. All truſtees, or any The addition» j 
« five or more of them, are impowered to take and receive al toll ro de 
« over and above the tolls already granted, the following paid for carra 
e ſums of money: or every one hundred and twelve pounds We kk. 
« which any waggon, cart, or carriage, together with the 
% loading, thail weigh at any weighing engine, over and 
* above the weights allowed as above, viz, For the firſt 
« and ſecond hundred weight, three-pence each. For every 
hundred weight of ſuch over weight above two hundred 
« weight, and not exceeding five hundred weight, fix- 
$ pence.——For every hundred weight of ſuch over weight 
above five hundred weight, and not exceeding ten hundred 
weight, two {hillings and fix-pence; for every hundred 
« weight of ſuch over weight above ten hundred weight, 
nend not exceeding fifteen hundred weight, five ſhillings. 
«© For every hundred weight of ſuch over weight , 
* fifteen hundred weight, twenty ſhillings. The money 
* arifing from ſuch additional tolls to be applied to the 
« roads where they are collected. But the truſtees within 
ten miles of London, Weſtminſter, and Southwark, are 
_ & empowered at their general or quarterly meetings to 
« lower the additional tolls hereby directed to be taken as 
« aforeſaid as to them ſhall ſeem fit.“ 


ol 
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+ Les. 275 And by 13. Geo. 3. c. 84. 1. 9. it is further Iruſtees, Rc. 
enacted, That any truttee, creditor, clerk, treaſurer, or may perlo- 

«« {urveyor, on ſuſpicion of fraud, may cauſe any carriage nally cauſe 
« liable to be weighed which ſhall have paſſed through any carttages te 

„ toll-gate where ſuch weighing engine ſhall be erected, and gh = = 
« ſhall not have paſſed above three hundred yards beyond — a | 
« ſuch toll-gate, to return to ſuch weighing engine, and be 
then weighed with the loading which paſſed through ſuch D 1 
« gate in the preſence of the ſaid truſtee, creditor, clerk, | 
&« treaſurer, or ſurveyor, upon requiring the driver thereof 
« to drive back to ſuch weighing engine, and upon tender- 
« ing him one ſhilling for ſo doing, which ſhall be returned 
to the perſon paying the ſame, if the weight ſhall be 
found exceſſive,” “ T2] "a ad T | 
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+ Sea. 24. And by 13. Geo. 3. c. 84. 1. 2. Every 
« toll-gate keeper, where tuch engine ſhall be erected, ſhall 
« weigh all ſuch carriages as he ſhall ſuſpect to be loaden 
« with greater weights, and receive the additional tolls, 
upon pain of forteiting five pounds.” : 


Sell. 25. And by 13. Geo. 3. c. 84. ſ. 4. it is further 
enacted, „That the truſtces ſhall cauſe the ſurveyors to 
make convenient places for turning ſuch carriages where 
“ ſuch weighing engine ſhall be erected, within three hun- 
„ dred yards of ſuch toll-gate, on each fide thereof, if the 
ground will admit of the ſame. And a liit of the names 
“ of all the truſtees, creditors, the clerk, treaſurer, and ſur- 
& veyor, {hall be put up in the houſe where ſuch weighing 
engine ſhall be placed, to be inſpeted by the owner or 
% driver of every 5 carriage: and if the driver refuſe to 
6 return, he ſhall forfeit forty ſhillings, and any peace- 
officer or other perſon being preſent upon ſuch retulal, 
% may drive ſuch carriage back, in order to be weighed as. 
* aforcſaid.” | : 


E 


+ Se.2. 26. But by 14. Geo. 3. c. 82.“ No-waggon, cart, 
or carriage employed in huſbandry, or carrying only 
* manure or hme for the improvement of land, as hay, 
& ſtraw, fodder, or corn unthrethed (excepting hay or ſtraw 
carried for fale), ſhall be weighed at any, weighing en- 
6-6,” | | 


+ Sef. 27. And by 13. Geo. 3. c. 84. f 7. it is provided, 

« That the juſtices at general quarter-ſeſſions, upon com- 
„ plaint by any juſtice or two credftors, or two truſtees, 
„that ſuch turnpike road is much damaged by exceſſive 
weights, and that no engine hath been erected upon the 
« ſame, may ſummon the clerk, ſurveyor, and treaſurer of 
“ ſuch turnpike road to their next general quarter-ſeſſions, 
to ſhew caule why the ſame ſhould not be erected at or near 
& ſuch gates, upon ſuch turnpike roads as ſhall be deſcribed 
in fuch ſummons; and if at ſuch ſubſequent ſeſhons the 
&« faid clerk, ſurveyor, and treaſurer, ſome or one of them, 
« ſhall not appear, or appearing ſhall not ſhew ſufficient 
« cauic againſt the erecting thereof, the ſaid juſtices, at fuch 
% quarter- ſeſſions, may order one or more weighing engine 
* at ſuch place; a copy of which order ſhall be forthwith 
delivered to the clerk of ſuch road; and the truſtees, at 
«© their next meeting, after their clerk ſhall have been ſerved 
„ with ſuch copy of the order, may contract with proper 
« perſons for the making and erecting the ſame; and the 
« treaſurer ſhall pay the expences thereof out of the money 
| | « which 
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which ſhall then be, or next come into his hands, from 
the tolls arifing upon ſuch turnpike road,” 


+ Seat. 28. By 13. Geo. 3. c. 84. ſ. 8. it is alſo provided, Where two or 
That when turnpike roads meet at or near the ſame place, more roads 
the truſtees reſpectively ſhall fix upon ſome convenient Meet, truttees 
__ : | RO may erect one 
place to erect a weighing engine upon, which will accom- „eighing en 
modate all ſuch roads, and proportion the expences gincro — 
thereof, and forfeitures at ſuch engine, amongſt all ſuch modate them. 


turnpike roads.“ 


+ $:4. 29. And by 13. Geo. 3. c. 84. ſ. 9. The truſtees Truſtees not 
or their leſſee ſhall not make compoſition for tolls, in to make com- 
reſpect of any carriage, or horſes, or beaſts of draught, 1 _ 
drawing the ſame, unleſs they have the fellies of the a = 


wheels of the breadth of fix inches, or more.” have oh 
| lies of the wheels of ſix inches broad. 


+ Se. 30. And by 13. Geo. 3. c. 84. ſ. 10. If any Five pounds 
perſon thall unload goods from any carriage (except {ſuch penalty on un- 
carriages as are before excepted) before the ſame ſhall come 1 goods 
to any turnpike gate or weighing engine, or ſhall load , 5 ee 3h 
upon ſuch carriage (except as aforeſaid), after the ſame weighing en- 
{hall have paſſed any fuch turnpike or weighing engine, gine. 


any goods, taken from any horſe, or other carriage be- 


* longing to, or hired, or borrowed by the ſame waggoner 


or carrier, in order to avoid the payment of the additional 
duties, as aforeſaid ; and if any perſon ſhall ſo unload, in 
order to carry conſiderable quantities of goods through 
any turnpike gate, in one and the ſame day, and thereby 
pay leſs toll at ſuch turnpike gate than would have been 
paid if ſuch goods had not been ſo unloaden, on conviction 
before one juſtice, upon the oath of one witneſs, he ſhall 
forfeit five pounds. And each and every driver, not being 
the owner, who ſhall fo offend, on conviction, as afore- 


+ faid, ſhall be committed to the houſe of correction for one 


month.*? 


+ Seat. 31. And by 13. Geo. 3. c. 84. f rn. © Tf the Penalty for 
owner of any carriage, or the driver travelling on any avoiding the 
turnpike road where any toll-gate or weighing engine is weighing en» 
ere cted, ſhall drive or turn out of the ſame into any other Se: 
road, in order to avoid being weighed, or paying toll, and 

Hall afterwards procecd with ſuch carriage into and on 

the ſame turnpike road, every fuch awner or driver, con- 

victed as aforeſaid ſhall forteit, if he be the owner, any 

ſum not exceeding five pounds, nor leſs than twenty ſhil- 


lings; and if he be the driver, and not the owner, not 


ex- 


— — 
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* exceeding fifty ſhillings, nor leſs than ten ſhillings, for 
e every ſuch offence.” = 


As to THE THIRD POINT, gz. The regulation of car- 
iages. 


+ Seer. 32. It is enacted by 13. Geo. 3. c. 84. ſ. 13. 
& That no four-wheeled carriage having the bottom of the 
* fellies nine inches broad, ſhall be drawn on any turnpike 
road with more than eight horſes; nor any two-wheeled 
“ carriage having wheels of the breadth atoreſaid, with 
« more than five horſes ; and the horſes ſhall draw in pairs 
(except an odd horſe in any team, and except where the 
© number of horſes ſhall not exceed tour). Aud alſo, that 
« no four-wheeled carriage having the bottom of the fellics 
« of the breadth of ſix inches, ſhall be drawn in any turn- 
« pike road with more than ſix horſes; and that no two- 
© wheeled carriage having wheels of the breadth laſt-men- 
** tioned, ſhall be drawn with more than four horſes ; and 
„ no four-wheeled carriage having fellics lefs than fix 
*« inches, with more than tour horſes; and no two-wheeled 
„ carriage having fellies lets than fix inches, with more 
than tluee horſes ; and the owner ſhall forfeit five pounds, 
« and the driver, not being the owner, twenty ſhillings, for 
« every offence, to any perſon who ſhall ſue for the fame.” 


+ Sec. 33. But by 13. Geo. 3. c. 14. it is provided, 
« That all carriages moving upon rollers of ſixteen inches 
© on each fide thereof, with flat ſurfaces, may be drawn 
« with any number of horſes, ar other cattle.” ; 


+ Sect. 34. And by 14. Geo. 3. c. 91. f. 5. All ſuch 
&« carriages ſhall only pay halt the tolls directed by this 


& ac 1 


+ Set 35. By 13. Geo. 3. c. 84. ſ. 15. © No proſecution 
“ ſhall be commenced before a juſtice by information, for 
any forteiture incurred by the owner or driver having a 
greater number of horſes, unleſs ſuch information be laid 
„ within three days after the offence committed; and no 
<.nttion, unleſs commenced within one calendar month ; 
© and neither ſuch information or action, unleſs notice be 
“given by the informer to the driver on the day the offence 
{© thall be committed, of an intention to complain of ſuch 
*« offence: and if the offender lives fo remote as to make it 
inconvenient to tummon him, the juſtice may diſmiſs the 
& compiaint, aud leave the informer to his remedy by action 
N cory | e car F 


Ses. 
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+ Se#t. 36. And by 13. Geo. 3. c. 84. ſ. 17. it is further Penalty for 
enacted, * "That if any perſon ſhall take off any horſe, or taking off kor- 
« other beaſt of draught, from any carriage, or ſhall alter eng Ws 
the diſtance of tne wheels before the ſame ſhall come to 
« any of the turnpikes, with intent to avoid any toll, for- 

« feiture, or penalty, for drawing with a greater number of 
«© horſes, or beaſts of draught, than is hereby allowed, on 

© conviction before one juſtice, upon the oath of one wit- 
« neſs, ſhall forfeit five pounds.“ 


E 


Lad 


A 


+ Sect. 37. And by 13. Geo. 3. c. 84. ſ. 18. it is further They mar al- 
enacted, ** That if it ſhall appear to the truſtees, or any ſeven low ſuch 
« of them, at any of their public meetings, by the oath of — a 
one witneſs experienced in levelling, that any part of the ging g.“ = 
e riſe of any hill thall be more than four inches in a yard, hills riſing 
they may allow ſuch number of horſes as they ſhall judge more than 
&« neceſſary, not exceeding ten, for waggons with nine-inch four inches in 
« wheels, nor fix, for carts with nine- inch wheels, and not f ? 3 8 
« exceeding ſeven, for waggons with fix-inch wheels, nor oy an of 
five, for carts with ſix-inch wheels; and not exceeding allowance. 
& five, for waggons with wheels of leſs breadth than fix 
« inches, nor four, for carts with wheels of leſs breadth than 
© fix inches. And in caſe it ſhall appear to the ſaid truſtees, 
« in manner aforeſaid, that the whole riſe of any hill taken 
* together ſhall be more than four inches in a yard upon an 
© average, the ſaid truſtees, or any ſeven of them, may allow 
„ ſuch number of horſes as they ſhall think fit to be uſed 
in ſuch waggons and carts reſpectively, for the purpoſe 
„only of drawing the ſame up ſuch hill or hills as atforc- 
„ ſaid, the length and extent of ſuch hill or hills to be ſpe- 
ce cified in ſuch order of allowance, and the termination at 
c each end thereof to be marked by a poſt or ſtone, to he 
e erected at ſuch reſpective boundaries; and the ſaid order 
© of allowance ſhall be certified by the ſaid truſtees, or their 
&« clerk, to the next general quarter-ſeſhons, of the limit 
„within which ſuch hill or hills ſhall reſpectively be 
« ſituated : and if the facts ſhall be proved upon the oath 
« of one witneſs to the ſatisfactjon of the bench, the ſaid 
& order ſhall be confirmed and filed, or otherwiſe vacated 
ce and quaſhed : and from and after ſuch confirmation and 
filing, no perſon ſhall be liable to any penalty or forfeit- 
ure for uſing ſuch number of horſes as ſhall be ſo allowed 
in drawing any waggon or cart up ſuch hill or hills re- 
& ſpectively; and the ſaid juſtices, at any ſubſequent quar- 
ter- ſeſſions of the peace, may re- conſider the ſaid order 
1 5 allowance, and to diſcharge the ſame if they think 
61 "Fs ; ; 


+ See. | 
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+ Seck. 38. But by 13. Geo. 3. c. 84. ſ. 19. it is provided, 
That if it ſhall appear, upon the oath of credible wit- 
neſſes, to the ſatisfaction of any juſtice or juſtices of the 
peace, or of any court of juſtice, authorized to enforce 
the execution of this act, that any waggon, cart, or car- 
riage could not, by reaſon of deep ſnow or ice, be drawn 
with the reſpective weights, and by the number of horſes 
or. beaſts of draught hereby reſpectively allowed; then, 
and in every ſuch caſe, it ſhall and may be lawful for 
ſuch juſtice or juſtices of peace, or court reſpectively, 
and they are hereby reſpectively required to ſtop all pro- 
ceedings before them reſpectively, for the recovery of any 
penalty or forfeiture which may have been incurred by 
drawing with a greater number of horſes or beaſts of 
draught than are hereby allowed; any thing herein con- 
tained to the contrary notwithſtanding.” 


+ Se. 39. And by 13. Geo. 3. c. 84. ſ. 20. it is further 


-wheeled wag- enacted, That no carriage having the bottom of the 


gons not to be «c 


drawn by hor- c« 
les in pairs. 


fellies of leſs breadth than nine inches, ſtall paſs upon 
any turnpike road drawn by horſes in pairs, other than 
and except ſuch carriages having the fellies of fix inches, 
as ſhall be authorized to be drawn in any other manner 
by the order of truſtees, within their diſtriét, made at a 
public meeting, conſiſting of ſeven truſtees or more, 
which order the ſaid truſtees may revoke at any ſubſe- 
quent meeting, and afterwards make a new one tixed in 
writing upon every toll gate within ſuch diſtrict, and 
except carriages drawn by two horſes only.“ 


+ Schi. 40. And by 13. Geo. 3. c. 84. ſ. 59. it is alſo - 


enacted, © That the juſtices of the peace for Wales, at their 


cc 
40 
cc 
cc 


For the man- 


eneral quarter-ſeſſions, to be held in the weck after 
ä may licenſe an increate of the number of 
horſes to be employed in drawing carriages on turnpike 
roads within their reſpective juriſdictions, over and above 
the number hereinbefore limited, if the fate of the roads 
wake ſuch an increaſe neceſſary, which order they may 
revoke, alter, or vary, at any ſubſequent Michaclmas 
tefton,” 


+ Seck. 41. And by 13. Geo. 3. c. 84. ſ. 21. it is further 


ner in which enacted, © That in caſe any perſon ſhall drive any carriage 


they are to be £6 
marked vice 
ante, P. 210. 4 
60 
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not being marked according to the directions of this act, 
or drawn by more than the number of horſes or beaſts of 
draught hereby reipectively authorized, any conſtable, 
tythingman, furveyor, or other perſon, may apprehend 
and take ſuch perſon before a juſtice where the F 
cc a 
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ſhall be: and, on conviction by confeſſion, or the oath of 
one witneſs, ſhall forfeit not exceeding five pounds, not 
leſs than ten ſhillings.” 


+ Sect. 42. And by 13. Geo. 3. c. 84. ſ. 2. it is further 


ena ed, That the truſtees appointed by any act of parli- 
„ ament for repairing particular roads, or any five or more, 
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6c 


enacted, ** That in all carriages wherein oxen or neat 
& cattle ſhall be uſed, two oxen or neat cattle ſhall be con- 


«c 
«c 
cc 


* 
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within their reſpective diſtricts, at the firft meeting after 
this act, do mitigate, leſſen, and reduce the high and ex- 
traordinary tolls impoſed by ſuch certain particular acts, 
to an equality with the tolls and duties impoſed by this 
act reſpectively.“ 


+ Sect. 43. By 13. Geo. 3. c. 84. ſ. 67. it is further Two oxen to 


be conhdered 
as cne horſe. 


ſidered as one horſe, for all the purpoſes mentioned in 
this act, or any particular turnpike act, with reſpect to 


tolls or other things.” 


+ Sec. 44. By 13. Geo. 3. c. 84. ſ. 68. it is enacted, Name of the 
That the owner of every waggon, wain, or cart, and alſo ener of eve. 
of every coach, poſt-chaiſe, or other carriage, let to hire, Pies - 
ſhall paint, or cauſe to be painted, upon ſome con- hire, to be 
ſpicuous part of his waggon, wain, or cart, and upon the painted upon 
pannels of the doors of all ſuch coaches, poſt-chaiſes, or it. 
other carriages, before the ſame {hall be uſed upon any 
turnpike road, his or her chriſtian and ſurname, and the 
place of his or her abode, in large legible letters, and 
continue the ſame thereupon, ſo long as ſuch waggon, 
cart, coach, poſt-chaiie, or other carriage, ſhall be uſed 
upon any fuch turnpike road; and the owner of every 
common: ſtage waggon or cart, employed in travelling 
ſtages from town to town, ſhall, over and above his ot 
her chriſtian and ſurname, paint, or cauſe to be painted, 
on the part and in the manner aſorelaid, the following 
words, COMMON STAGE WAGGON (or CART, as 
the caſe may be), and every perſon uſing any ſuch car- k 
riage, as aforeſaid, upon any turnpike road, without the 
names and deſcriptions painted thereon reſpectively, as 
aforeſaid, or who ſhall paint, or caule to be painted, any 
falſe or fictitious name, or place of abode, on ſuch waggon, 
wain, cart, coach, poſt-chaiſe, or other carriage, thall 
forfeit, for every ſuch offence, a ſum not exceeding five 
pounds, nor leſs than twenty ſhillings.” 
* 
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As to THE FOURTH POINT, viz. Exemptions from 
tolls. | 


+ Set. 45. It is enacted by 13. Geo. 3. c. 84. ſ. 26. 
% and by 14. Geo. 3. c. 82. ſ. 5. that all carriages moving 
« upon rollers of the breadth of fixteen inches on each fide; 
« with flat ſurfaces, ſhall paſs upon any turhpike road, 
© through any toll-gate or bar, toll-free, upon paying only 
« fo much of the tolls and duties as ſhall not exceed one 
64 half of the full toll or duty payable by this or any turn- 
e pike act, for all waggons, wains, or carts, having the fel- 
lies of the wheels of the breadth or gauge of fix inches 
ce from fide to fide, or for the horſes or beaſts of dr-ught 
& drawing the fame, and not rolling a ſurface of fixtcen 
« inches on each fide; and that no more than half toll 
ce ſhall be paid in reſpect of waggons having the fellies of 


e the wheels thereof of the breadth of nine inches, and 


& rolling a ſurface of fixtecn inches on each fide.” 


+ See. 46. But by 13. Geo. 3. c. 84. ſ. 27. it is provided, 
© That nothing therein contained ſhall extend to any chaiſe- 
„ marine, coach, landau, berlin, chariot, chaiſe, chair, 
6 calaſh, or hearſe, or to the carriage of ſuch ammunitian 
or artillery as ſhall be for his majeſty's ſervice, or to any 
cart or carriage drawn by one horſe, or two oxen, and 
no more; or to any carriage haying the ſole or bottom 
of the fellies of the wheels thereof of the breadth of nine 
inches, which ſhall be laden with one block of ſtone, one 
piece of marble, one cable rope, one piece of metal, or 
one piece of timber.” 


+ Se. 47. By 13. Geo. 3. c. 84. f. 28. it is alſo provided, 
ce That if any perſon ſhall take the benefit of any exemp- 
„% tions, under any act for the repait of any turnpike road, 


„ in any fraudulent or collufive manner whatſoever, he 


„ ſhall forfeit not exceeding 5/. nor leſs than 405. for every 
«© ſuch offence.” 


+ See. 48. And by 18. Geo. 2. c. 63. f. 2. it is enacted; 
& That no toll ſhall be taken for any horſes belonging to 
„ officers or ſoldiers upon their march, or upon duty, or 
« for any horſes, cattle, or carriages employed in carrying 
« their arms or baggage, of any fick, wounded, or diſabled 
& officers or ſoldiers; and no carriages ſo employed ſhall 
« be weighed, or the owner or driver liable to any 
«« forfeiture for carrying greater weight than allowed by 
% law.” | 


+ 8:8, 
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+ Se. 49. And by 13. Geo. 3. c. 84. ſ. 24. it is further No exemption 
enacted, That no perſon ſhall take exemption from toll, from toll by 
« jn reſpect of any carriage, or horſe drawing the fame; . 
& and carrying any particular kind of goods, unleſs ſuch 5 eee 4 
ci carriages have the ſole of the bottom of the tellies of the ynleis where 
« breadth of ſix inches, or upwards (other than and ex- carriages with 
« cept carts and carriages employed in carrying corn, or os JO 
„ grain in the ſtraw, bay, ftraw, fodder, dung, lime for- . 


the improvement of land, or other manure, or any im- Carts, &c. em- 


ployed in huſ- 
bandry ex- 
cepted. 


« plements of huſbandry only); but that the uſual toll, to- 
© octher with the additional tolls hereby required to be 
taken for carriages having the bottom of the fellies of leſs 
& breadth than fix inches, as aforeſaid, and for and in reſ- 
« yect of horſes or beaſts of draught; drawing the ſame 
„ (except as before excepted), ſhall be paid as if no exemp- 
e tion or leſs toll had been allowed, and as fully as all other 
&© carriages and horſes drawing the ſame.” 


+ Se. co. It has been decided on this clavſe, that a Harriſon v. 
carriage which has paid the toll on paſling through the turn- 3 * * 
pike empty for the purpoſe ofs returning loaded with dung, 6 : 
is entitled to receive back rhe toll ſo paid on returning loaded 


with any of the articles of manure mentioned in the act. 


Seck. 50*, But by 13. Geo. 3. c. 48. ſ. 25. it is provided, No benefit to 
© 1 hat no perſon be allowed to take the benefit of any ſuch 5 3 N 
* exemptions, or to have the privilege herein- before given ee fellies 
of compounding in reſpect of any carriage having the tel- lie flat. 
& lies of the wheels thereof of the breadth of ſix inches, or | 
& upwards, unleſs the fellies and the tire of ſuch fellies ſhall 


“ lie flat.“ | 


© iy 


+ Secß. 51. And by 16. Geo. 3. c. 39. ſ. 2. The ſellies 
« or tire whereof ſhall not deviate more than one inch from 
a flat ſurface, ſhall be taken to be flat, according to the 
„intent and meaning of this act.” | 


+ $22. 52. By 13. Geo. 3. c. 84. ſ. 60. No toll ſhall 
te be collected for carriages folely employed in carrying ma- 
& terials for the repair of any turnpike road or public 
«© highway, or for going to or returning from ſuch em- 
„ ployment.“ 


+ Heck. 33. By 28. Geo. 3. c. 57. * All carriages of what The mail 
deſcription ſoever, or horſes which ſhall be employed in coaches ex- 
« conveying from one part of this kingdom to another, the empted from 
„mail or packet which ſhall be made up under the autho- 

« rity and direction of the poſt -matlter-general, or his de- 

& puties, ſhall be exempted, freed, and diſcharged from the 


c 
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e mainded for the paſſage of carriages or horſes through any 
„ turnpike, toll-gate, or bar, at which any toll is collected 
« by any act or acts of parliament now in force; and all 


„ turnpike-keepets or toll- collectors are hereby directed 


Toll for cattle 
oing to or 

trom water or 

paſt ure. 


and required to permit ſuch es and horſes to pals 
c through all and every turnpike, toll-gate, or bar, with- 
out demanding any toll or duty for ſo doing.“ 


+ Seer. 54. By 17. Geo. 3. c. 16.“ Whereas an exemp- 
tion from toll by ſeveral particular turupike acts hath 
been granted for cattle going to and from water or pal- 


ture, and many diſputes have ariſen how far that exemp- 


tion extended,“ it is enacted, That in all cafes where any 
& exemption from toll for cattle going to and from watet 
or paſture is or ſhall be given by any turnpike act, fuch 


„ e:emption ſhall only extend to ſuch cattle as ſhall be 


All ſtatute- 


duty tobe per- 
formed in the 
parith, &c. 
where it 
ariſes. 


« driven to and from water or paſture from one 3 to 
« the next adjoining parith, or to ſuch cattle as ſhall not 
« paſs upon any ſuch turnpike road more than for the 
<« ſpace of two miles in going to or returning from water 
© or paſture.” | | 


As to THE FIFTH POINT, viz. The ſtatute duty. 


+ Set. 55. It is enacted by 13. Geo. 3. c. 84. 1. 32. 
* That ſurveyors ſhall cauſe the ſtatute-daty required by 
<< the reſpective turnpike acts, and the compoſitions ariſing 
«& from the ſame, to be performed, laid out, and expended 
upon the turnpike road lying within the pariſh, townſhip, 
or place, from which ſuch duty ſhall be required, and 


* not elſewhere, and ſhall forfeit forty ſhillings for every 


Tf more turn- 


pike reads 


than are in the 


ſame pariſh, 
and the ſta- 
tute- duty re- 
quiredtothem 
exceeds three 
days, the jul- 
tices may ad- 
jaſt the pro- 
por tio ds. 


„ miſapplication thereof; and that where there are two or 
„ more turnpike roads under ſeveral acts of parlia- 
& ment within the ſame pariſh, townſhip, or place, and the 
e ſtatute-duty ſhall exceed three days duty in the whole; 
„two juſtices ſhall, at ſome ſpecial ſeſſions, adjuſt the fta- * 
“ tute-duty betwixt ſuch turnpike roads and the other 
„„ highways in ſuch pariſh, townſhip, or place, the faid 
* juſtices previouſly ſummoning the clerks and ſurveyors 
of ſuch turnpike roads, and likewiſe the ſurveyors of the 
* highways, who are hereby reſpectively required to attend 
fluch ſuinmons.” : 


As to THE $IXTH POINT, viz. Materials for repairs. 


+ Sc. 56. It is enacted by 13. Geo. 3. c. 84. ſ. 61. , 
ce That no ſurveyor ſhall gather any ſtones for the uſe of 
* the highways, upon or from the common fields or in- 

« cloſed lands or grounds of any perſon, without the con- 
e ſent of the occupiers of ſuch lands or grounds, or a li- 
| ro, e CEnce 
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cence from a juſtice of the limit where ſuch lands or 
grounds lie for that purpoſe, after having ſummoned ſuch 
occupier to come before him and heard his reaſons, if he 
ſhall appear and give any, for refuſing his conſent.” 


+ Seft. 57. But by 13. Geo. 3. c. 84. ſ. 65. © That every Treaſurers 
treaſurer and furveyor of any turnpike road, who and ſurveycrs 
hath not already given proper ſecurity to the truſtees of who yy _ 
ſuch turnpike road, duly to pay and account for the fes 
money which hath come, or ſhall come to. his hands, as pong ”&c. 
treaſurer of ſurveyor, ſhall, on or before tlie twenty-ffth 

day of December next, and every ſucceeding treaſurer and 

ſurveyor ſhall, within one month after his appointment, 

give a bond to the ſaid truſtees, with a ſufficient ſurety, 

in ſuch penalty as the ſaid truſtees, at any public meet- 

ing, ſhall direct, conditioned for the duly paying and ac- 

counting for all ſuch money which ſhall be then in his 

hands, or which he ſhall atterwards receive, as treaſurer 

or ſurveyor, according to the directions of the ſaid acts 

of parliament reſpecting ſuch turnpike road; which 

bond ſhall be wrote upon paper without any ſtamp there- 


upon.” 


+ Sea. 838. And by 13. Geo. 3. C. 84. ſ. 36. it is further Surveyor to 


enacted, That on every turnpike road where a ſufficient get and carry 
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quantity of ſtone, gravel, chalk, or other materials, can- 4, by Come 


not be provided and carried by the labourers and teams tract, gc, 
required to perform ſtatute-duty upon the ſame, the ſur- 

veyor, with the approbation of the truſtees of ſuch road, 
ſhall, and is hereby required to contract for the getting 

and carrying thereof, at ſome time and place to be fixed 

for that purpoſe, of which ten days notice in writing 

ſhall be given, by fixing the ſame on the door of the 

church or chapel of ſuch pariſh, townſhip, or place; or 

if there be no church or chape!, at the moſt public 

place there, which notice ſhall ſpecify the work to be 

done, and the time and place for letting thereof: and if 

any ſurveyor ſhall have any part, ſhare, or intereſt, di- Surveyor to 
realy or indirectly, in any ſuch contract, or in any other have no ſhare 
contract or bargain, for work or materials to be made, in the contract, 
done, or provided, upon, for, or on account of any of 1 bir 
the highways, roads, bridges, or other works utider his ↄut any team. 
care or management; or ſhall, upon his own account, 


e directly or indirectly let to hire any team, or ſell or dil- 


cc 
«c 
66 
cc 
«c 


poſe of any timber, ſtone, or other materials w be uſed 


ox, employed in making or tepairing ſuch roads, bridges, 


or other works, as aforeſaid, unleſs a licence in writing 
for the ſale of any ſuch materials, or for letting to hire 
any ſuch team, be firſt obtained from the ſaid truſtecs ; 


« he ſhall forfeit, for eycry ſuch offence, the ſum of ten 


R 2 * pounds, 


* eee * 


244 


Truſtees may 
direct proſe- 
cution for nu- 
4ances, 


0 
cc 
6c 


Or TUENPIKE ROADS. k. I. 


pounds, and be for ever after incapable of being employ- 
ed as a ſurveyor, under the authority of this or any other 


— 


act of parliament. 


As to THE SEVENTH POINT, iz. As to nuſances. 


| + Sed. 50. It is enafted by 12. Geo. 3. c. 84. f. 37. 


Perſons mak - 


| Ing incroach- 
ments turicit 
408. 


Perſons da- 
maging mile». 
ſtoncs, &. 


That if the ſurveyor or other perſon having the care of 
any turnpike road, ſhall knowingly ſuffer to be or re- 
main, for four days in any part thereof, within ten feet 
on either fide of the middle of ſuch road, any poſt, heaps 
of ſtones, rubbiſh or earth, ſet up or raiſed on or above 
the ſurface of the ſaid road, by which the paſſage thereof 
ſhall or may be obſtructed, impeded, confined, or ſtrait- 
ened (other than and except poſts, blocks, ſtones, or 
banks of earth fixed in the ground, or raiſed for fecuring 
horſe or foot roads or paſſages for water, and all direc— 
tion-poſts and ſtones), ſuch furveyor or other perion 
ſhall forfeit forty ſhillings.“ 


+ Seck. bo. By the 13. Geo. 3. c. 84. f. 38. it is further 


enacted, “ That if any perſon ſhall incroach, by making or 


c& 
cc 


cauſing to be made, any hedge, ditch, or other fence on 
any turnpike read, within the diſtance of thirty feet from 
the middle or centre thereof; or ſhall plough, harrow, or 
break ap the foil of any land or ground; or in ploughing 
or harrowing the adjacent lands, ſhall turn his or their 
plough or harrow in or upon any land or ground within 
the diſtance of fifteen fect from the middle or centre of 
any turnpike road made or to be made; every perſon 


ſo offending ſhall forfeit, for every ſuch offence,, forty 


ſhiilings to fuch perſon as ſhall make information of the 
fame: and 1t thall be lawful for the truſtees who have the 
care of any ſuch road, or any five or more of them, to 
canſe ſuch hedge, ditch, or fence, to be taken down of 
filled up, at the expence of the perſon or perſons to whom 
the ſame ſhall belong; and it ſhall and may be lawful for 
any one or more juſtice or juſtices of the peace of the 
limit where fuch offence ſhall be committed, upon proof 
thereof to him or them made upon oath, to levy as well 
the expences of taking down ſuch hedges as aforeſaid, as 
the ſeveral and reſpective penalties hereby impoſed, by 
diſtreſs and ſale of the offender's goods and chattels, ren- 
dering the overplus to the owner on demand.“ 


+ Sed. br. By 13. Geo. 3. c. 84. f. 29. © And 


whereas in ſome places it hath been and may be found 
neceſſary, and the truſtees of all turnpike roads are hereby 
anihorifed and required to ſecure, or cauſe to be ſecured, 
horſe cauſeways, and foot cauſeways to travel upon, in 


4 public 
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public highways, by poſts, blocks, or great ſtones fixed in 
the ground, or by banks of carth cait up, or otherwiſe, 
from being broken up and ſpoiled with waggons, wains, 
carts, or carriages ; and foraſmuch as ſeveral evi]-diſpoſed 
perſons do or may wiliully or wantonly pull up, cut down, 
and remove or damage the ſaid polis, blocks, and great 
ſtones, ſo fixed, or to be fixed, as aforeſaid, and drive car- 
riages upon ſuch banks and cauieways, or againſt the ſides 
thereof, and alſo dig or cut down the ſaid banks, which 
are the ſecurities and defence of the {aid cauſeways, where- 
by the cauſeways or banks are often ruined and deſtroyed ; 
and ſuch evil diſpoſed perſons do or may break, damage, 
or throw down the ſtones, bricks, or wood fixed upon the 
parapets or battlements of bridges, and do or may pull down, 
deſtroy, obliterate, or deface any mile-ſtone, or poſt, gra- 
duated or direction-poſt or ſtone, erected or to be erected, 
upon any turnpike road:”” for prevention thereof, be it 
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enacted, “ That every perſon who ſhall be guilty of any for feit not ex- 
„ ſuch offence, ſhall, upon complaint thereof made to any ceeding zl. nor 
« juſtice of the peace of the limit where the ſame ſhall be leſs than 108. 


« proved to be done, by the oath of any credible witneſs, 


or upon view of the juſtice himſelf, forteit, for every of 


the ſaid offences, any tum not excceding five pounds, nor 
6 leſs than ten ſhijlings ; and in default of payment thereof, 
& ſhall be committed to the houſe of correction of ſuch li- 
mit, there to be whipped and kept to hard labour, for 
„any time not exceeding one calendar month, nor leſs 
* than ſeven days, at the diicretion of ſuch juſtice, unleſs 
the ſame be ſooner paid.“ 


Lad 


ce 


Lay 


+ Self. 6a. By 13. Geo. 3. e., 8 4 * And 
whereas many bad accidents happen, and great miſchiefs 
are frequently done upon the ſtreets and highways, being 
turnpike roads, by the negligence or wiltul miſbehaviour of 
perſons driving carriages thereon ;” it is therefore enacted, 
„ "That if the driver of any cart, car, dray, or waggon, 
hall ride upon any ſuch carriage, in any ſtreet or Iygh- 
© way, not having ſome other perſon on foot or on horte- 
% back, to guide the ſame (ſuch carriages as are conducted 
by ſome perſon holding the reins of the horſe or horles 
„ drawing the fame excepted) ; or if the driver of any car- 
** riage whatſoever, on any part of any ſtreet or highway, 
„ ſhall, by negligence or wilful miſbehaviour, caute any 
hurt or damage to any perſon or carriage paſling or being 
% upon ſuch ſtreet or highway; or ſhall quit the highway, 
and go on the other fide the hedge or fence incloſing the 
„ ſame; or wilfuliy be at ſuch diſtance from ſuch carriage, 
or in ſuch a fituation, whilit it ſhall be paſſing upon 
& ſuch highway, that he cannot have the direction and go- 


_* yerament of the horſes or cattle drawing the fame; or 


R 3 « ſhall, 


Driver not at- 
trending his 
carriage, or 
wilfuily miſ- 
behavings 
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& ſhall, by negligence or. wilful miſhchaviour, prevent, 

hinder, or interrupt the free paſſage of any other carriage, 

* or of his majeſty's ſubjects, on the ſaid highways; or if 

© the driver of any empty or unloaded waggon, cart, or 

& other carriage, ſhall refuſe or negle& to turn aſide and 

© make way for any coach, chariot, chaiſe, loaded waggon, 

« cart, or other loaded carriage; or if any perſon ſhall 

„drive, or act as the driver ot, any ſuch coach, poſt-chaiſe, 

* or other carriage let for hire, or waggon, wain, or cart 

« not having the owner's name, as hereby required, painted 

„% thereon; or ſhall retuſe to diſcover the true Chriſtian 

« and ſurname of the owner of ſuch reſpeCtive carriage; 

forfeits, if not “ every ſuch driver ſo offending in any of the caſes afore- 

the owner of «© ſaid, and being convicted of any ſuch offence, cither 

the cor © 145", © by his own confeſſion, the view of a juſtice of peace, or 
not exceeul:'g "Sees 6 So” 2 . 

BESR the oath of one or more credible witnels or witneſſes, 

cc before any juſtice of the peace af the limit where ſuch of- 

« fence tha!l be committed, ſhall, for every ſuch offence, 

„ torfeit any ſain not exceeding ten ſhillings, in caſe ſuch 

„driver ſhall not be the owner of ſuch carriage; and in 

and if the <« caſe the offender be the owner of fuch carriage, then any 

owner, not ex- ſum not exceeding twenty thillings ; and in tither of the 

cceding 208% „ ſaid caſes ſhall, in default of payment, be committed to 

„ the houſe of correction for any time not exceeding one 

« month, unleſs ſuch forfeiture thatl be ſooner paid; and 

« every ſuch driver, offending in either of the ſaid caſes, 

| „ thall and may, by authority of this act, with or without 

May be appre- any warrant, be apprehended by any perſon or perſons who 

hended wirh- < ſhall ſee ſuch offence committed, and thall be immediately 

out Warrant. ec conveyed or delivered to a conſtable, or other peace officer, 

ein order to be conveyed before ſome juſtice of the peace, to 

„ be dealt with according to law; and if any ſuch driver, in 

„ any of the cales aforeſaid, ſhall refuſe to diſcover his name, 

& it ſhall and may be lawful for the juſtice af the peace be- 

* fore whom he ſhall be taken, or ta whom any ſuch com- 

„ plaint ſhall be made, to commit him ta the hauſe of cor- 

© reqion for any time not exceeding three months, or to 

e procecd againſt him fer the penalty aforeſaid, by a deſcrip- 

« tion of his perſon and the offence, and expreſſing in his 
« proceeding, that he retuſed to ditcover his name.“ 


Aa 
co 


As to THE EIGHTH POINT, viz. Subfcribers and mort- 


i Qnhrcripess + See. 63. And by the 13. Geo, 3 . 84. 4 35 it 18 
and mort- enacted, * That if any perſon ſhall agree to advance any 

| £48655, * {um of money, to be employed in the making or repair- 
, « jng any turnpike road or highway intended to be made 
| „ turnpike, and hail ſubſcribe his, her, or their name or 
EY s « AAames 
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“ names to any writing for that purpoſe ; every ſuch perſon 
* ſhall be liable to pay every ſum or ſums of money ſo ſub- 
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« ſcribed, according to the purport of ſuch writing; and in 


« defavlt of payment thereof within twenty-one days after 
the ſame ſhall become pavab'e, according to the purport 
« of ſuch writing, and ſhall be demanded by the perſon 
to whom the ſame is made payable by ſuch writing, or 
jf no perſon be named therein for that purpoſe by the 
« treaſurer, every ſuch treaſurer or other perſon may ſue 
for and recover the ſame in any of his majeſty's courts of 
t record by action of debt, &c.” 


+ Sec. 64. By 13. Geo. 3. c. 84. ſ. 52. it is further Mortgages 
enacted, © TI hat every mortgagee that hath taken or been ſhall account 
*in poſſeſſion of any toll, gate, or bar ſet up or erected on for the monies 


„any turnpike road, or of any lands or tenements, the 
« rents and profits whereof are appropriated to the repair 
« of any part of any turnpike road, thall within fourteen days 
« after he, ſhe, or they ſhall have received notice in writ- 
ing from the truſtees of ſuch turnpike road, or any five 
« of them, render upon oath, to be adminiſtered and taken 
« by and before one juſtice or any one truſtee, an exact ac- 
& count in writing, to ſuch truſtees, or to any perſon ap- 
„pointed by them, or any five of them, to be named in 
*« ſuch notice, of all monies received by fuch mortgagee, 
« or by any other perſon for their uſe and benefit, or by 
„ their authority, at ſuch toll, gate, or bar, or otherwiſe, 
and of what they have expended in keeping ar repairing 
«© the fame; and in cafe they ſhall neglect to render ſuch 
% account when required, in the manner herein directed, 
« they ſhall ſeverally forfeit and pay to the ſaid truſtees ten 


they receive 
5 for tolls. 
See 2. Term 


Kep. 169. 


« pounds, to be recovered by the ſaid truſtees, or any five 


or more of them, or by the treaſurer or clerk to the ſaid 
« truſtees, in a ſummary manner before one juſtice, to be 
« applied to the uſe of the reſpective road whereupon ſuch 
*« toll, gate, or bar ſhall be placed” 


+ Seer. 65. And by 13. Geo, 3. c. 84. ſ. 53. If any 
« ſuch mortgagee ſhall keep poſſeſhon of any toll, gate, or 
bar, or receive the tolls and duty thereof, or of any ſuch 
rents or profits as aforeſaid after fach mortgagee ſhall have 
received the full ſum of money due on his mortgage, and 
< the intereſt thereof with coſts, ſuch mortgagee ſhall for- 
© feit to the truſtees double the ſum of money he ſhall have 
« received over and aboye the fum due as aforeſaid, with 
„ treble coſts of ſuit; to be recovered by the ſaid truſtees, 


© or by the treaſurer or clerk to ſuch truſtees, by action of 


debt, &c. in any of his majeſty's courts of record; and 
applied as abovementioned.” 


R 4 As 
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As to THE NINTH POINT, viz. As to officers in general. 


Tf ihe gate- + Sc. 66. By 13. Geo. 3. c. 84. f. 54. it is enacted, 
keeper,who is ( That if any tol!-gatherer or gate-keeper, who ſhall be diſ- 
=p ee charged by the truſtees, ſhall refuſe to deliver up the poſ- 
n e ſeffion of the houſe, &c. within two days after notice of 
fon of the his diſcharge; or if the wife or family of any ſuch, wha 
houſe, Kc. the “e ſhall die, ſnall refuſe within four days after ſuch new ap- 
Juitices may. „ pointment ſhall be made as aforeſaid; any juſtice by 
«4 Pay np * warrant ſhall order the conſtable, or other peace officer, 
be removed, to remove the perſons, together with their goods, out of 
with his goods.“ ſach houſe, and to put the new- appointed officer into thg 
| c poſſeſũon thereof.“ h 


Gate-keepers + Se. 67. And by 13, Geo. 3. c. 84.1. 55. it is further 
and ſurveyors enacted, “ That the gate-keeper or toll-gatherer, and every 
do ee hen “ ſuryeyor mall, when required, by notice in writing from 
required by ah five of che truitees, render upon cath, before one 
the truſtees, „ Juſtice or truftce, a true account in writing of all monies 
or ferfeit 51. „ received on account of ſuch turnpike road, not before 
| & accounted for, under the penalty of five pounds, to be 

© recovered in a ſuminary manner before any one juſtice, 

* and applied to the uſe of the reſpectiye road on winch 

_ * ſuch toll-gate ſhall be placed.“ 


No gate-keep- + S:. 68. And by 13. Geo. 3. g. 84. f. 56. it is further 
er to be re- enacted, © I hat no gate-keeper or other perſon renting 
moved as a «© the tolls, and refiding in any toll-houſe, thall be remov- 
Kati ß « able by any juſtices, in purſuance of any laws for the 
chargeable, © regulation of the poor, unleſs he become chargeable to 
Kc. nor all! © the pariſh; and that no ſuch gate-keeper, or perſon as 
gain a ſettle- «© aforeſaid, ſhall thereby gain a ſettlement; and that na 
— Sigg te tolls nor any toll-houſe, nor any perſon in reſpe& of 
eee: N en tolls or toll-houſe, {hall be aſſeſſed to the poor's- rate, 
& or any other public or parochial levy whatſoever.“ 


Fate-keepers + Sed, bg. And by 13. Geo. 3. c. 84. ſ. 57. it is further 
permitting enacted, “ 1 hat if any toll-gatherer or gate-keeper ſhall 
3 4 ber 0 ſuffer any carriage to paſs through any toll- gate or bar 
wife that al- © with any greater number of horſes, or beaſts of draught, 
lo wen by the © or with any carriage conſtructed or drawn in any other 
act, or wich- «© manner than is before directed, or without ſuch vames 
e fp « And deſcriptions painted thereon as are hereby directed, 
ferfeit 4s. and mall not within one week proceed for the recovery 
of the forfeiture or penalty in the manner directed by this 

Fact, he ſhall forfelt forty ſhillings“ ? © | : 
daten, Ne. to + Se. 70. And by 13, Geo. 3. e. 84. f. 45. it is fur- 
deliver up ther enacted, * That all officers appointed by any act for 
their accounts. YT 8 | we the 
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6 the repair of turnpike roads, their executors or ad mini- 
« firators, ſhall, within ten days after notice in writing by 
the truſtees, or any five or more of them, deliver up all 
„ books, accounts, papers, or writings whatſoever, relative 
to the execution of ſuch reſpective offices, on pain of 
forfeiting twenty pounds.“ 


KR ©» 


* 


+ Seck. 71. And by 13. Geo. 3. c. 84. 1. 65. it is fur- Treaſurers 
ther enacted, That every treaſurer and ſurveyor ſhall, and ſurveyors N 
within one month after his appointment, give a bond to faligive bond | 
the truſtees, with ſurety, in ſuch penalty as the ſaid truſ- SENT wy | 
« tecs ſhall direct, for the paying and accounting for all for the money 
5 money in his hands, or which he ſhall afterwards receive, in their hands. 
« as treaſurer or ſurveyor, according to the directions of | 
* the ſeveral acts of parliament reſpecting ſuch turnpike 
&« road, which bond ſhall be wrote upon paper without any 
+ ſtamp thereupon.” —But by 23. Geo. 3. c. 18. 1. 15. this 
exemption from ſtamps is repealed, 


+ Sec. 72. By 12. Geo. 3. c. 84. 1. 73. it is alſo enacted, Vide ſect. 52, 
% That every conſtable, headhorough, or tythingman, re- N. B. Upon 
* fuſing or neglecting to put this act into execution, or to what evidence 
account for and deliver any forfeiture or penalty, accord- convictions 

« 1ng to the directions of this act, and every ſurveyor, toll- n 
s gatherer, and all other perfons employed for the repairing 20% wien 
« roads, as thall receive ſalaries or rewards, who ſhall wil- fes. Vide a fi. 
& fully neglect for one week after the offence committed to milar clauſe, 
% lay ſuch information upon oath before a juſtice for the 13. Geo. 3. . 77, 
« limit wherein fuch offence was committed, ſhall, upon WV Po Is By 

3 wy 1 2 213. f. 190. 

due information upon oath before one juſtice, forfeit 
ten pounds.“ 


+ Seck. 73. And by 13. Geo. 3. c. 84. f. 74. it is further 
provided, That any juſtice may act in the execution of 
this act, notwithſtanding he may be a creditor or a truſtee 
for repairing or amending the roads on which any offence 
F* contrary to this act was committed.“ 


+ Se. 74. And by 13. Geo. 3. c. 84. 1. 75. it is further 
enacted, ** That whoever thall reſiſt or make forcible oppo- 
« ſition to any perſon employed in the due execution of 
& this act, or any particular act made for amending any | 
„particular highway, or ſhall aſſault any collector in the | | 
& execution of his office, or ſhall paſs through any turn- : 
„ pike gase, rail, or chain, or other fence, ſet up by au- $ 
<« thoricy of parliament, without paying the toll appointed | þ 
to be paid at ſuch gate or other fence, or make reſcue of 4 
& cattle, or any other goods diſtrained by virtue of this 4 
* act, or if any conſtable, tkeadborough, or tythingman, ſhall "1 

„ * 5 . 1 «6 refuſę 1 
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© reſuſe or neglect to execute any warrant granted by 
*« any juſtice, purſuant to the directions of this act, he fhall, 
on conviction as above, forfeit not exceeding ten pounds, 
nor leſs than forty ſhillings, in the manner directed by 
eee 


As to THE TENTH POINT, viz. The repair of altered 
turnpike roads, 


Perſons liable Þ Ser. 75. By the 13. Geo. 3. c. 84. ſ. 63. it is recited, 
ro repair old “ That parts of highways or turnpike roads have been, or 


highways 


turned or ſtop- 


mp up, ſhall 
e liable to re- 
pair a part of 


the new high- 
way equal to 
the burthen of 


the old one. 


And jf the 


parties cannot 


7 gree, it ſhall 


be viewed and 
ſettled by tuo 
juſtices of the 
Place. 


A groſs or an- 


1 ual firm may” 


be puid, 1* the 
partics agree 


tl. eto. 


Rex v. Llan- 
dillo, 2. Term 
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may be, diverted and turned by legal authority, to make 
the ſame nearer or more commodious to the publick; and 
that doubts had ariſen, whether the inhabitants, or any 
particular perfon, liable to repair the old highway or 
road, fo deviated from by ſtatu'e duty, tenure, or otherwiſe, 
ought to repair, or contribute to the repair of the whole, 
or ſome, and what part or proportion of ſuch new high- 
way or road ;” for obyiating which doubts, and preventing 
diſputes about the ſame, 1T 1s ENACTED, That the in- 
* habitants of every pariſh, townſhip, or place, and per- 
* fons liable as aforeſaid, to the repair of any ſuch old high- 
„ way or road, {hall reſpectively be and continue in the 
© ſame manner liable to the repair of ſuch new highway 
* or road, or ſo much thereof as ſhall be equal to the bur- 
den and expence which he thatl be exonerated, by turn- 
ing the ſame, as aforeſaid ; and that if the parties cannot 
«© gnagree, the ſame ſhall be viewed by two juſtices, and fettied, 
*© adjuſted, and determined by them; and from and after 
© ſuch determinatign of the juſtices, the inhabitants, or 

the perſon liable to repair, thall bear all charges and ex- 
„ pences of indictments and profecutipns for not repairing 
„the ſame: anch if it hall he found more convenient to fix 
a groſs ſum, or an annual ſum, to be paid by any ſuch 
„inhabitants or perſon, inſtead of fixing the part or pro- 
portion of ſuch new highway or road to, be repaired by 

c him, the ſaid juſtices may, with the confent of ſuch per- 
« fon, and of the inhabitants intereſted therein, abtaincd 
© at a veſtry or public meeting held for that purpoſe, and 
*« allo of the truſtees at a public meeting, if it be turnpike 
road, order and direct the fame accordingly; which 
order ſhall be, and for ever after continue, binding to all 
« perſons whomſoever.“ 5 


It hath been determined, that if the truftees turn a road 
through an incloſure, and make the fences at their own ex- 
pence, and repair them for ſeveral years, they cannot be 
compelled to continue fuch repairs, unlets there is a ſpecial” 


P: evifion in the act to tat effect. 
ö + Sci. 


Ch. 56. | Or TURNPIKE ROADS. 251 
+ Sed. 76. And by 13. Geo. 3. c. 84. ſ. 33. it is further Where turn- 


enacted, „ That when the inhabitants ſhall be indicted or pe I 
6+ preſented for not repairing any highway, being turnpike court may 
road, and the court ſhall impoſe a fine, the ſame ſhall be proportion the 
« proportioned, with the coſts and charges, hetwcen the in- tine and coſts 
„ habitants of the pariſh, tawnſhip, or place, and the truſ- ee rhe 
tees of ſuch turnpike road; and the court {hall order the and 
6 trealurer to pay the ſum fo proportioned, if it ſhall ap- tees; 

„ pear that the ſame may be paid without endangering the without en- 
© ſecurity of the creditors who have advanced their money dangering the 


; 7 ſecuri 
: 4. ; a 55 ſecurity cf the 
upon the tolls to be raiſed thereupon, e NN 


„* 


As to THE ELEVENTH POINT, vi. How far the powers 
of the highway at may be adopted. 


+ Set. 77. It is recited by the ſaid ſtatute, f 70. That When the 
whereas the powers given by ſeveral turnpike aQts are inef- powers for 
fectual for the purpoles of digging, providing, and carrying Prong ma. 
materials, for the uſe of the turnpike roads therein deſcribed, 1 ran” 
and alſo for the purpoſes of enlarging, diverting, and turn- turning turn. 
ing ſuch turnpike roads, and ſtopping up, ſelling, and dif- pike roads, 
poſing of the old roads fo to be diverted and turned; and 3 
alſo for the makjng, opening, and cleanfing of ditches and ing hes 
drains, and the cutting and pruning of hedges and trees; and Wa, ae. 5 
alſo for the calling forth and compelling the performance of calling forth 
the ſtatute duty which ſhall belong to ſuch turnpike roads: the ſtatute- 
and whereas more ample powers have been given in the acts _— or ae 
for highways in general (which highways comprehend and ud __— 

gnways in g nig P ant more ample 
include turnpike roads) ;** be it therefore enacted, ** That powers for 
« the ſurveyors ſhall, with the approbation of the truſizes of theſe purpoſes 
every turnpike road, apply any part of the tolls and ſtatute- 3 5 by 
duty in the execution of all act or acts of parliament for = 5: (pe 
„the amendment and preſervation of the highways, and yeyorsof turu- 
* ſhall execute the ſame upon ſuch turnpike roads reſpec- pike roads, 


« tively, for the ſeyeral purpoſes aforeſaid.” “ with the ap- 
: | probation of 

the truſtees, may execute and enforce theſe powers upon and for the benefit of the 

curnpike roads, upon the terms and under the reſtrictions in the highway act. 


> A 


As to THE TWELFTH POINT, viz. The modes of pro- 
ceeding. 


+ Se. 78. By 13. Geo. 3. c. 84. ſ. 72. it is enacted, Forms con- 
© That the forms of proceedings relative to the ſeveral mat- taincd in the 
& ters contained in this act, which are ſet forth and expreſ- 3 10 
©4 ſed in the ſchedule hereunto annexed, ſhall be uſed upon g 
all occaſions, with ſuch additions or variations only, as 
* may be neceſſary to adapt them to the particular exigen- 

* cics of the caſe; and that no objection ſhall be made, or 
„% advantage taken, ſor want of form in any ſuch proceed- 


+ ings, by any perſon or perſons whomſocver. “ 


r 
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i! 
4 
* 
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+ Seft. 79. But by 13. Geo. .. 84. ſ. 74. provided 


always, and be it further enacted, “ That no conviction Mall 


es 
£5 


0 


be had or made by virtue of this a unleſs upon confefion 
of the party accuſed, or upon the oath of one or more cre 
dible witnels or witneſſes ; and that any inhabitant Fay 
pariſh, townthip, or place, in which any offence ſhall be 
committed contrary to this act, ſhall be deemed a compe- 
tent witneſs, notwithſtanding hi is or her being an inhabi— 
tant ol ſuch parith, townſhip, or place ; and that any jut- 
tice of the peace may act in the execution of this act, not- 
withſtanding he may be a creditor, or a truttee for re- 
pairing and amending the roads, on which any offence 
contrary to chis ad ſhall be . my | 


+ Self. 80. And by 13. Geo. 3. c. 84. ſ. 76. it is farther 


enacted, “ That all penalties and forfeitures by this act im- 


( 
hs 
6 > 
ci 
«Cc 
6 
* 
640 
cc 
[4 
«6 
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cc 


poled. for any offence againſt the ſame, and all coſts and 
charges to be allowed and ordered by the authority of this 
act (rhe manner of levying and recovering of which is not 
nereby otherwiſe particularly directed), ſhall be levied by 
diſtreſa and ale of the goods and chattels of the offender, 
or perſon liable or ordered to pay the ſame reſpectively, by 
warrant under the hand and ſeal of ſome juſtice of the 
peace, for the limit where ſuch offence, neglect, or default 
mall happen, and fuch order for payment of tuch coſts or 
charges thall be made, rendering the overplus of ſuch diſ- 
treſs and ſale, if any, to the party or parties, after deduct- 
ing the charges of making the ſame; which warrants ſuch 
juitice is hereby impowered and required to grant, upon 
conviction of the offender, by confeſſion, or upon the 
oath of one or more credible witneſs or witneſſes, or upon 
order made, as aforeſaid ; and the penalties and forfeitures, 
c-ſts and charges, when ſo levied, ſhall be paid, the one half 
to the informer, and the other half to the ſurveyor of the 
turnpike road where ſ-ch offence, veglect. or default ſhalt 
happen. to be employed towards the repair thereof, unlets 
otherwiſe directed by this act: And in caſe ſuch diſtreſs 
cannot be found, and fuch penalties and forfeitures, or 
the ſaid coſts and charges, ſhall not be forthwith paid, it 
ſhall and may be lavetul for ſuch juſtice, and he is hereby 
authoriſed and required, by warrant under his hand and 
teal, to commit fuch otiender or offenders, or perſon or 
perfons, liable to pay the ſame refpeftively, to the com- 
mon gaol,. or beufe of ren of the mit where the 
offence ſhall be committed, or ſuch order, as aforeſaid, 
ſhall be made, for anv time not exceeding three months, 
unleſs the faid penalty, forfeiture, cofts, or charges, ſhall 
reipeGtively be jooner paid. And it ſuch offender or of- 
ſenders, or purionor perfons, liavle or ordered to pay the 
OE | | „ fans 


Ch. 96. Or TURNPIKE ROADS. 


«© ſame reſpeCtively, ſhall live out of the juriſdiction of the 
« juſtice or juſtices hereby authorifed to grant ſuch war- 
& rant, it thall and may be lawful for any juſtice of the peace 
of the limit wherein fuch perſon ſhall inhabit, and every 
« ſuch juſtice is hereby required, upon requeſt to him for 
„that purpoſe made, and upon a true copy of the convic- 
tion whereby ſuch forteiture or penalty was incurred, or 
« of the order for the payment of ſuch coſts or charges, pro- 
% duced and proved by a credible witneſs upon oath, by 
& warrant, under his hand and ſeal, to cauſe the penalty or 
« forfeiture mentioned in ſuch conviction, or the cofts or 
« charges mentioned in ſuch order, ro be levied by diſtreſs 
and ſale of the goods and chattels of ſuch offender or of- 
« fenders, or perſon or perſons, liable or ordered to pay the 
« ſame reſpectively as aforeſaid; and if no ſufficient diſtreſs 
<« can be had, to commit ſuch offender or offenders, or per- 
e fon or perſons, liable as aforeſaid, to the common gaol, or 
& houſe of correction, of ſuch limit, for the time and in 
„ manner aforeſaid.” a 


** 


+ Seck. 81. By 13. Geo. 3. c. 84. ſ. 77. Provided never- 
theleſs, „ That no warrant of diſtreſs, unleſs otherwiſe di- 
« rected by this act, ſhall be iſſued for le vy ing any penalty or 
« forfeiture, coſts or charges, until ſix days after the offender 
„ ſhall have been convicted, and an order made and ſerved 
upon him or her for payment thereof.“ 


+ Seft. 82. And by 13. Geo. 3. c. 84. 1. 78. provided alfo, 


and be it enacted, «© I hat whatever penalty or forfeiture {halt 


« be levied or recovered on the information of the ſurveyor 
6 of any turnpike road, or of any toll-gatherer, or other 
« perſon employed by th truſtees appointed for repairing 
« the roads, and receiving ſalaries or rewards for tlieir ſer- 
« vices, and not otherwiſe directed by this act, ſhall go and 
ic be applied to the amending of the {aid turnpike roads re- 
“ ſpectively, and to no other uſe or purpole whatſoever, any 
« thing in this or any other act to the contrary notwith- 
„ ſtanding.” | 


+ Sef7, 83. And by 13. Geo. 3. c. 84. ſ. 79. it is enaQted, 


« That every proſecutor or informer may, at his clection, 


& ſue for, and recover any forfeiture or penalty impoſed by, 


& this, or any other act or acts of parliament made for erect- 
„ing turnpikes, or for repairing and amending turnpike 
roads, in the manner hereafter mentioned; that is to ſay, 
« if the ſame ſhall not amount to the ſum of fotty ſhillings, 


« jt ſhall be recoverable only by information before a juſtice 


of the peace; and if the ſame ſhall amount to forty ſhil- 
lings, or upwards, it ſhall and may be recovered either by 
$7 „information, 
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Proſecutors 
may recover 
by informa- 
ion, or by 2Cs 
tions &e. 


— — i 


PR da. la Dr ad 


* Ry n ro” DDD 
83 e 3 — Vip 7 


4 
—1 — — 


... c — =o i En, I ET I OY 


2 
2 = 


12 — 
— 8 


254 


Gtr TURNPIKE ROADS Bk. I. 


© information, as aforeſaid, or by action of debt, in any of 
« his majeſty's courts of record, in which it thall be ſuffi- 
« cient to declare that the detendant is indebted to the plain- 
« tiffin the ſum of | | being 
4 forfeited by an act, paſſed in the thitteenth year of the 
« reign of his preſent majeſty, intituled, An act to explain, 
* amend, and reduce into one atl of parliament, the general laws 
« now in being, for regulating the turnpike roads in that part of 
« Great Britain called England, and for other purpoſes; and 
* the plaintiff, if he recover in any ſuch action, ſhall have 


« full cofts : Provided, that there ſhall not be more than one 


Party ag- 
grieved may 
recover ſatiſ- 
faction for 
fpecial da- 
mages. 


Tender of 
amends, 


« recovery for the ſame offence ; and that ten days notice 
“ in writing be given to the party offending previous to the 
& commencement of ſuch action; and that the ſame be 
« brought and commenced within one calendar month after 
« the offence for which ſuch action is brought fhall have 
« been committed.“ | 


+ Se. 84. And by 13. Geo. 3. c. 84. ſ. 80. it is further 
enacted, . That where any diſtreſs ſhall be made for any ſum 
& or ſums of money to be levied by virtue of this act, the diſ- 
cc trefs itſelf ſhall not be deemed unlawful, nor the party or 
« parties making the ſame be deemed a treſpaſſer or treſpaſſers, 
4 on account of any default or want of form in any pro- 
% ceedings relating thereto ; nor ſhall the party or parties 


„ diſtraining be deefned a treſpaſſer or treſpaſſers ab initio, on 


« account of any irregularity which ſhall be afterwards done 
« by the party or parties diſtraining ; but the perſon or per- 
« ſons aggrieved by ſuch irregularity may recover full ſatiſ- 
& faction for the ſpecial damage in an action on tie caſe,” 


+ $277. 8 5. But by 13. Geo. 3. c. 84. f. 81. it is provided 
alſo, That no plaintiff or plaintifts hall recover in any 
action for any ſuch irregularity, treſpaſs, or wrongful! pro- 


© ceedings, if tender of ſufficient amends ſhall be made by or 


Money into 
court. 8 


Appeal. 


« on the behalf of the party or parties who ſhall have com- 


s mitted, or cauſed to be committed, any fuch irregularity, 


« or wrongful proceedings, before ſuch action brought; and 
& in caſe no ſuch tender ſhall have been made, it ſhall and 
c may be lawful for the defendant in any ſuch action, by 
© leave of the Court where ſuch action ſhall depend, at any 
« time before iſſue joined, to pay into court fuch ſum of 
& money as he or they fhall fee fit; whereupon fuch pro- 
„ ceedi::g5 or orders, and judgments iha}} be had, made, and 
« gien, in and by ſuch Court, as in other actions where the 
« defendant is allowed to pay money into court.” 


+ Se. 86. But by 13. Geo. 3. 6 94. 82. it is provided 
alſo, I hat if any perſon ſhall think himſelf or herſelf ag- 
| „ grieved | 
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grieved by any thing done by any juſtice or juſtices ofthe 
peace in purſuance of this acr, except under the particular 
circumttances hereafter mentioned, and for which no par- 
ticular method of relief hath been already appointed, ſuch 
perſon may appeal to the juſtices of the peace, at any ge- 
neral quarter- ſeſſions of the peace, to be held for ti e }imit 
wherein the cauſe of ſuch complaint ſhall ariie ; ſuch ap- 
pellant firit giving, or cauſing to be given, to ſuch jul- 
tice, by whoſe act or acts fuch perſon ſhall think hinfelt 
or herieli aggrieved, notice in writing of his or her in- 
tention to bring ſuch appeal, and of the matter thereof, 
within fix days after the Eaulſe of ſuch complaint aroſe, 
and within four days after {och notice, entering into re- 
cognizance before ſome juſtice of the peace, with one ſuf- 
ficient ſurety, conditioned to try ſuch appeal at, and abide 
the order ot, and pay fuch coſts, as ſhall be awarded by 
the juſtice at ſuch quarter- ſeſſ.ons; and each and every 


juſtice of the peace, having reccived notice of ſuch appeal, 


as aforeſaid, jhall return all proceedings whatever had he- 
fore them reſpectively, touching the matter of ſuch ap- 
peal, to the ſaid juſtices at their general quarter- ſeſſions 
aforeſaid, on pain of forfeiting five pounds for every ſuch 
neglect; and the ſaid juſtices, at ſuch ſeſſion, upon due 
proof of ſuch notice being given as aforeſaid, and of the 
entering into ſuch recognizance, ſhall hear, and finally 
determine the cauſes and matters of ſuch appeal in a ſum- 
mary way, and award ſuch coſts to the parties appealing, 
or appealed againſt, as they the ſaid juſtices ſhall think 
proper, to be levied and recovered as herein- before di- 
rected; and the determination of ſuch quarter-ſeflions ſhall 
be final and concluſive to all intents and purpoles ; and no 
22 to be had or taken in purſuance of this act ſhall 

e quaſhed or vacated for want of form, or removed by 
certiorari, or any other writ or proceſs whatſoever, into 
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any of his majeſty's courts of record at Weſiminſien; any No certiorari, 


law or ſtatute to the contrary notwithſtanding.” 


+ Sef. 87. And by 13. Geo. 3 C. 84. ſ. 83. it is provided, 


That no ſuch avpeal ihall be made againſt any conviction 


No appeal, 
unlicls the 


party give 


tor any penalty or torteiture incurred by virtue of this act, notte Yiu 


unleſs the perſon convicted ſhall, at the time of ſuch con- of, &c. 


viction, if he thall be then preſent, if not, within ſix days 
after, give, or cauſe to be given, notice of his or her in- 
tention to appeal, and at the ſame time enter into recog - 
nizance, or give ſecurity, with ſufficicat ſureties, to pa 

ſuch penalty or forfeiture, in cafe ſuch conviction (hall be 
affirmed upon ſuch appeal; and upon his or her giving 
ſuch ſecurity, the further proceedings tor tuch penalty or 
forteiture ſhall be ſuſpended until ſuch appcal ſhall be heard 


« and determined.“ 


+ Sa. 
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Power to ad- + Sei. 88. And by 13 Geo, 3. c. 84. ſ. 84. it is enactedz 


| miuiſtcroaths. « That where any oath is hereby required and directed to be 
made or taken, the juſtices of the peace of any limit, or 
the truſtees of any turnpike road (as the caſe may be), and 
« according to the ſeveral juriſdictions herein given to them 
„ reſpectively, as aforeſaid, ſhall, and they are hereby re- 
% ſpectively impowered to adminiſter the fame.“ 


Action tobe + Se. 89. And by 13. Geo. 3. c. 84. ſ. 85. it is further 
ue <a with- enacted, « That if any action or ſuit ſhall be commenced 
e rag Se. a gainſt any perſon or perions, for any thing done or ated 
ein purſuance of this act ;*then, and in every ſuch caſe, 
* tuch action or fuit ſhall be commenced or proſecuted 
„ within three calendar months after the fact committed, 
and not afterwards ; and the ſame and every ſuch action 
Vor {uit, ſhall be brought in the county where the perſon, 
„ again{t whom ſuch action or ſuit ſhall be commenced, 
& doth ordinarily inhabit or reſide, or where the fact was 
„committed, and not elſewhere; and the detendant or de- 
& fendants in every ſuch action or ſuit, ſhall and may plead 
General iſſue. © the general iſſue, and give this act, and the ſ»=cial matter; 
in evidence at any trial to be had thereupon, ind that the 
+ {ame was done in purſuance and by the authority of this 
« act: and if the ſame ſhall appear to have been fo done, or 
« if any ſuch action or ſuit thall be brought after the time 
limited for bringing the ſame, or be brought and laid in 
„ any other county than as aforeſaid, then the jury ſhall 
„find for the defendant or defendants ; or if the plaintiff or 
& plaintiffs {hall become nonſuit, or diſcontinue his, her, 
« or their action, after the defendant or detendants ſhall 
. « have appeared; or if upon demurrer judgment ſhall be 
„ given againſt the plaintiff or piaintiffs, the defendant or 
« defendants ſhall and may recover treble coſts, and have the 
* like remedy for recovery thereof, as any defendant or de- 
„ fendants hath or have in any caſes by law.“ 


Informations Se. go. And it is further enacted by the ſaid ſtatute 
for penalties, 13. Geo. 3. c. 84. f. 48. That whereas fraudulent contrivances 
in order to fa- may be practiſed by offenders, their friends, and others, to 

| Ge , 559 f evade the juſt recovery of forfeitures and penalttes, by ſetting 
deemed frau- up colourable proſecutions, be it enacted, I hat juſtices, 
dulent and © where any information or conviction ſhall be ſet up by 
Voc. % way of defence, or to defeat any information or procded- 
ing on any forfeiture or penalty infliftcd as aforeſaid, do 
examine into the real merits; and if it ſhall appear that 

« the iame was done to favour the offender, ſuck informa- 

« tion or conviction ſhall be deemed to be fraudulent, and 


i | | „ null and void; and every ſuch juſtice or jutticcs ſhall de- 
#4 « termine and convict, as if no information or conviction 
is | % had been made, proſecuted, or obtained.“ | 


CHAPTER 


CHAPTER THE SEVENTY-SEVENTH. 


Or NUSANCES 
RELATING TO 


PUBLIC BRIDGES. 


A ND now 1 am in the ſecond place to confider nuſances By the great 

relating to bridges in particular; for the better under- charter 9. H.z. 

: = M : C. 15.n0 town 
ſtanding whereof I ſhall examine, IM 

nor freeman 


ſhall be diſtrained to make bridges nor banks, but ſuch as of old time and of right have 
been accuſtomed, See alſo 2. Inſt. 701. 1. Burr, 267. 


1. How public bridges are to be repaired by the common 
law. | 


2. How by the ſtatute. 


As to THE FIRST POINT, I ſhall conſider, 


% 


1. In what manner, and by whom, ſuch bridges arc to be 
repaired by common law. 


2. In what manner perſons bound to ſuch repairs are to 
be proceeded againſt. | 


As to the firſt of theſe particulars, v:z. In what manner, 
and by whom, public bridges are to be repaired by the com- 
mon law. | | 


Se. 1. It ſecmeth to be clear, that thoſe who are 43. Aſſize 
bound to repair ſuch bridges, muſt make them of ſuch . 43- | 
height and ſtrength, as ſhall be anſwerable to the courſe of D 
the water, whether it continue in the old channel, or make 
2 new one; and that they are not puniſhable as treſpaſſers 
for entering on any adjoining land for ſuch purpoſe, or for 
laying thereon the materials requiſite for ſuch repairs. 


Alſo it ſeemeth to be clearly (a) ſettled, that of common (a) 2. Inſt. 
right the charge of repairing all common bridges, lies upon 301. 
the county wherein they are, unleſs part thereof be within a Sum. 143. 
franchiſe ; in which caſe it is ſaid, that fo much as is within | 2 = 


the franchiſe, ſhall be repaired by thoſe of the franchiſe, Salk. 358, 354. 


Vor. II. | 8 Stet. 
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() 2.Infi.799, See. 2. Alſo it ſeemeth to be (a) certain, that ſuch charge 
e © maybe caſt upon a corporation aggregate, either in reſpect of 
1 MW ſpecial tenure of certain lands, or in reſpect of a ſpecial 
Far. 54, 55. preſcription, and that it may be caſt apon any other perſons 
(1) by reaſon of ſuch a ſpecial. tenure, as hath been ſhewn 
more at large under the ſecond general head of the prececent 

chapter. | 


(1) Thcrefore a tenant at will of a houſe which adjoins to a common bridge, al- 
though he is not bound as between landlord and tenant to repair the houte, yer it it be- 
come dangerouſly ruinous to the neceſſary intercourſe of the bridge, as tenant at will 
only, he is bound, % rea/mn of bis pri Jiyn, to repair it, ſo far as to prevent the pub- 
lic being prejudiced. Td. Ray mn. 8 56. 


(3 ). Inſt. 01. But it is (5) faid, that a man ſhall not be bound to repair 

e ee a new bridge built by himſelf, for the common good; but 

C. Car. 3e j that the county ſhall be bound to repair it, if it become of 
| public convenience. 


Burr. 2594. + Therefore where a particular diſtrict rebuilt a foot bridge 


1. El. Rep. over a more convenient part of the ſtream, and converted it 


* into a bridge for horſes, carts, and carriages; as the diſtrict 
was not bound by cuſtom to build or repair ſuch a bridge, 
but a foot bridge only, and as they built a quite different 
bridge, in a different place, which proved of common public 
utility to the county, the Court were unanimous, that the 
county, and not the diſtrict, were bound to repair it. 


As to the ſecond particular, v:z. In what manner perſons 
bound to ſuch repairs are to be proceeded againſt. | 


ech 1. Jon. Sec. 3. It ſeemeth to be clear (c), that any particular 
273. inhabitant or inhabitants of a county, or tenant or tenants 
Popham 192- of land charged to the repairs of ſuch a bridge, may be made 
2 a 3*7* defendants to an indictment for not repairing it, and be li— 
alkeid 388. | 
12. Mod. 198. able to pay the whole fine aſſeſſed by the Court for the de- 
409. fault of tuch repairs, and thall be put to their remedy at law 
Ld. Raym. for a contribution from thoſe who are bound to bear a pro- 
5 _,. Portionable ſhare in the charge, for the neceſſity of the caſe 
« "4% a requires the greateſt expedition in caſes of this nature. 


238. 1169. 5 
1175, 1249. 11. Mod. 56. F. N. B. 235. Regiſter 268. 2. Inſt. 700. Hard. 131. 


Cowp. 687. + But no action will lic by an individual againſt the in- 
habitants of a county, for an injury ſuſtained in conſequence 
of a county bridge being out of repair. 


(2) 2. Lev. Sed. 4. Alſo it hath been (d) refolved, that it is not ſuf- 
4 ths ficient for the defendants to an ingictment for not repairing 


Popliam 192. . : n ; 
a bridge, to excuſe themſelves by hewing either that they 


b. Mod. 120. 43. Aﬀlize 37. B. Prefentment, 22, and 29. — 


are 


"= WY 


- 


Ch. 77. To BRIDGES. 259 


are not bound to repair the whole, or any part of the bridge, 
without ſhewing what other perſon 1s bound to repair the 
ſame; and it is ſaid, that in ſuch caſe the whole charge ſhall 


be laid upon ſuch defendants, by reafon of their ill plea. 


Se. 5. It is faid, that where ſech defendants plead, that 2 g be. 

A. B. ought to repair the bridge mentioned in the indict- * e 1s. 
ment, and take a traver/e to the charge againſt themſelves, 
THE ATTORNEY-GENERAL 1n this tpecial caſe may take @ 
traverſe upon a traverſe, and inſiſt that the defendants are 
bound to the repairs, and traverſe the charge alledged againſt 
A. B. and that an iſſue ought to be taken on fuch ſecond 
traverſe; and that THE ATTORNEY-GENERAL may after- 
wards ſurmiſe, that the defendants are bound to repair it, 
and that the whole matter ſhall be tried by an indifferent 
jury, &c. c 


I But the indictment ought to ſhew what ſort of bridge it is, Ld. Raym. 
whether for carts and carriages, or for horſes, or foot men | Hale Rs 
only. Andif the duty to repair ariſe by reaſon of the te- 
nure of certain lands, the indictment muſt ſhew where thoſe 
lands le, | 


6. Mod. 307. 


Sec. G. It ſeems, that no inhabitant of a county ought to Hurr. 
7 urr. 859. 


be a juror for the trial of an iſſue, whether the county be 
bound to ſuch repairs or not; but it is ſaid, that he may be a 
good witnels (2). 

(2) The ſame objection may lie againſt the juſtices, where they are all intereſted; 


in which cafe the trial ſhall be in the next county. Vide Burrow 859, 860. But by 


1. Ann. an inhabitant may be a witneſs. Vide polt. ſect. 20. 


As to THE sFCOND POINT, 21g. In what manner ſuch 
bridges are to be repaired by ſtatute. 


Seck. 7. And by 22. Hen. 8. c. 5. it is enaQted, & That 2. Inſt. 701, 
« the juſtices of peace in every ſhire of this realm, franchiſe, 7*2+-_- 
" 1 cr borough, or four of them at the leaſt, whereof one : IR E65- 
* to be of the quorum, may Inquire, hear, and determine, in eee ER 
„their general ſeſſions, of all manner of. annoyances of cd bridyes. 
© bridges broken in the highways, to the damage of the 13. Coke 33. 
« king's liege people, and to make ſuch proceſs and pains Popham 192. 
upon every prelentment atore them, for the reformation 
de of the fame, againſt ſuch as owen to be charged for the 
making or amending of ſuch bridges, as the king's juſtices 
of his bench uſe commonly to do; or as it ſhall ſeem by 
their diſcretions to be ncceſlary and convenient for the 
« ſpeedy amendment of ſuch bridges.“ 


«6 


Sec. 8, And by 22. Hen. 8. c. 5. ſ. 2. & 3. it is further Juſtices may 


a d 
enacted, That where it cannot be known and proved what 1 "wh 


8 2 hundred, faulters. 
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„ Pe * * 
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if | „ hundred, riding, wapentake, city, borough, town or pariſh, 
© nor what perſon certain, or body politick, ought of right 
« to make ſuch bridges decayed, by realon whereof ſuch de- 
& cayed bridges, for lack ot knowledge of ſuch as owen to 
make them, for the molt part lie long without any amend- 
* ment, to the great annoyance of the king's ſubjects; in 
„ every ſuch caſe the ſaid bridges, if they be without city or 
« town corporate, ſhall be made by the inhabitants of the 
ſhire or riding, within which the ſaid bridge decayed ſhal! 
happen to be: and it it be within any city or town cor- 


... wan I ——— 


« 
„ 
— 


h © porate, then by the inhabitants of every ſuch city or town 
þ | *© corporate wherein ſuch bridges ſhall be. And if part of 


| any ſuch bridges fo decayed happen to be in one ſhire, 
& riding, city, or town corporate, and the other part thereof 
% in another ſhire, riding, city or town corporate, or if part 
„be within the limits of any city or town corporate, and 
4% part without, or part within oue riding, and part within 
© another, that then in every ſuch caſe the inhabitants of 
© the ſhires, ridings, cities or towns corporate, ſhall be 
charged and chargeable to amend, make and repair fuch 
«++ part and portion of ſuch bridges ſo decayed, as ſhall lie 
and be within the limits of the ſhire, riding, city or town 
corporate, whercia they be inhabited at the time of the 
e jaime decays.” 


fultices may Sec. 9. And by 22. Hen. 8. c. 5. ſ. 4. it is further 
tax the inha- enacted, That in every ſuch cafe where it cannot be 


it} 1 known and proved what perſons, lands, tenements, and 
i gaz, © bodies politick owen to make and repair ſuch bridges, that 
164 for ſpeedy reformation and amending of ſuch bridges, the 


| * juſtices of the peace within the ſhires or ridings wherein 
[ * ſuch decayed bridges being out of cities and towns cor- 
. „ porate, and if it be within cities or towns corporate, then 
Vide infra « the juſtices of peace within every ſuch city or town cor- 
DF rt «+ porate, or four of the ſaid juſtices at the leaſt, whereof 
to make this one to be of the quorum, within the limits of their ſeveral 
part of the at © commulſtions and authorities, may call before them the 
uit, © conſtables of every town and pariſh, being within the 
3 „ thire, riding, city or town corporate, as well within 11- 
tc berty as without, wherein ſuch bridges or any parcel 


i | thereof ſhall happen to be, or elle two of the moſt. honeſt 
2 inhabitants within every ſuch town or parith in the ſaid 
. * thire, riding, city or town corporate, by the diſcretion 
„ | * of the faid juſtices of peace, &c. And at and mom 
114 © appearance of ſuch conitables or inhabitants, the ſaid juſ- 


. 4 tices of peace, &c. with the aflent of the ſaid conſtables or 
„ inhabitants, may tax, and fetevery inhabitant in any ſuch 
« city, town or pariſh, within the limits of their commy- 
& fions and authorities, to ſuch reaſonable aid and ſum oi 
| © money, 


* 
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money, as they ſhall think by their diſcretions convenient 
and ſufficient for the repairing, re-edifying, and amend- 
ing of ſuch bridges.“ : 


Seck. 10. And by 22. Hen. 8. c. 5. ſ. 4. After ſuch Two collee- 
taxation made, the ſaid juſtices ſhall cauſe the names and tors to be 
ſums of every particular perſon fo by them taxed, to be _—_—_ 13 

. . . ed vide infa 
written in a roll indented ; and ſhall alſo have power and „ Ann c. 18, 
authority to make two collectors of every hundred, for gc, 
collection of all ſuch ſums of money by them ſet and taxed ; 
which collectors receiving the one part of the ſaid roll 
indented, under the ſeals of the ſaid juſtices, ſhall have 
power and authority to collect and receive all the particular 
ſums of money therein contained, and to diſtrain every 
ſuch inhabitant as ſhall be taxed, and refuſe payment 
thereof, in his lands, goods and chattels, and to ſell ſuch, 
diſtreſs, and of the ſale thereof retain and perceive all the 
money taxed, and the reſidue (if the diſtrels be better), ro 


deliver to the owner thereof.“ 


Seft. 11. And by 22. Hen. 8. c. 5. ſ. 4. The ſame, (3) The of- 
juſtices, or four of them, within the limits of their com- tice of ſur— 
miſſions and authorities, may alſo name and appoint two veyors, for 
ſurveyors(3), which ſhall ſee every ſuch decayed bridge re- rhe 
paired and amended from time to time as often as need j, uſually wy 
ſhall require, to whoſe hands the ſaid collectors ſhall pay nexed by the 
the ſaid ſums of money taxed and by them received; and juſtices to the 
that the collectors and ſurveyors, and every of them, and office of the 
their executors and adminiſtrators, and the executors and biss 3 
adininiſtrators of them, and every of them, from time to 280 ; 
time, ſhall make a true declaration and account to the juſ- 


tices of peace of the ſhire, riding, city, or town corporate, 


wherein they ſhall be appointed collectors or ſurveyors, 


or to four of the ſame juſtices, whereof one to be of the 
quorum, of the receipts, payments, and expences of the 
{aid ſums of money.” 


* 


Sect. 12. And by 22. Hen. 8. c. 5. f. 4. If they or 
any of them refute that to do, that then the ſame juſtices 
of peace, or four of them, from time to time, by their 
diſcretions, ſhall have power and authority to make pro- 
ceſs againſt the ſaid collectors and ſurveyors, and every 


of them, their executors and adminiſtrstors, and the exe- 


cutors and adminiſtrators of every of them, by attach- 
ments under their ſeals, returnable at the general ſeſſions 
of peace: and if they appear, then to compel them to ac- 
count, as is aforcſaid ; or elſe if they cr any of them re- 
fuſe that to do, then to commit ſuch of them as ſhall re- 
fuſe to ward, there to remain without bail or mainpriſe, 


till the ſaid declaration and account be truly made.” 
: | 8 3 Set. 
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See. 13. And by 22. Hen. 8. c. 5. ſ. 5. it is further enacted, 
* That where any bridge or bridges lying in one {hire or 
riding, and ſuch perſons inhabitants, bodies politick, lands 
or tenements, which owen to be charged with the making 
and amending of ſuch bridges lien and abiden in another 
& ſhire or 11ding, or where fuch bridges been within any 
& city or town corporate, and the perſons inhabitants, bo- 
ce dies politick, lands or tenements, that owen to make or 
t repair any ſuch bridges lien and been out of tie ſaid cities 
„ and towns corporate, in every ſuch caſe the juttices of 
« peace of the ſhire, city, or town corporate, within which 
e ſuch decaved bridges, or any part thercoi, ſhall happen to 
« be, ſhall liave power to enquire, hear, and determine all 
&© ſuch annoyances, being within the limits of their com- 
„ nuthons and authorities. And if the annovance be pre- 
«© ſented, then to make proceis into every ſhire within this 
realm, againſt ſuch as owen to make or amend any fuch 
bridges ſo preſented before them to be decaved, to the an- 
% noyance and let of the paſſage of the King's ſubjects, and 
« to do further in every behalf in every ſuch caſe, as they 


might do by authority of the ſaid ad, in caſe that the per- 


hien the 
ſreriffs thall 
terve. 


Cinque ports 


excepre d . 


*« ſons, &c. which owen to be charged to the amending or 
„making of ſuch bridges, &c. were in the ſame ſhire, &c. 
* where ſuch annoyance ſhall happen to be.” 


Seck. 14. And by 22. Hen. 8. c. 5. ſ. 5. All ſheriffs, 
„ and balliſſs of liberties and franchiſes, jhall truly ſerve and 
„execute proceſs as ſhall come to their hands from the ſaid 
« juſtices of peace, afore whom any preſentment ſhall be 
& had for any ſuch annoyance, according to the tenor and 
effect of the ſaid proceſs to them directed, &c. on pain to 
make ſuch nc as ſhall be ſet on them by the diſcretion of 
«© the ſaid juſtices.” | 


Seck. 15. But by 22. Hen. 8. c. 5. ſ. 6. it is provided, 
& That nothing in the ſaid act contained ſhall be prejudicial 
6 to the libertics of the five ports, or members of the lame.” 


ect. 16. And by 22. Hen. 9. c. 5 {. 7. for reformation 


of annoyances e eee aid ports and members, 
it ie further enacted, That the warden, mayors, and hai- 
&« liffs elected, an! jurats of the fame ports, and every of 
& them, have power and authority to enquire, hear, and de- 
t termine all manner of common annoyances of bridges 
« within the ſame vorts and members, and to make ſuch 
0 proceis, pains taxati-ns, and all other things within the 
ame ports and members, as the juſtices of the peace may 
do in other ſhires or places ont of the fame ports, by vir- 
tue of the {aid act 1g every behalf.“ : 

ect. 
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Seck. 17. And by 22. Hen. 8. c. 5. f. 8. it is further Allowapce to 
colle dots. 


enacted, * That the ſaid juſtices, &c. may allow ſuch rea- 
*«« ſonable coſts and charges to the ſaid ſurveyors and collec- 
« tors, as by their diſcretion ſhall be thought convenient.“ 


Seck. 18. And by 22. Hen. 8. c. 5. ſ. 9. it is further 


cnacted, That ſuch part and portion of the highways in 


2 


every part of this realm, as well within franchite as with— 
« out, as lie next adjoining to any ends of any bridges 
« within this realm, diſtant from any of the ſaid ends by 
the ſpace of three hundred foot, be made, repaired, and 
amended, as often as need ſhall require; and that the 
ce juſtices of peace in every ſhire of this realm, franchiſe, 
% city, or borough, or four of them at the leaſt, whereof 
« one to be of the quorum, within the limits of their com- 
„ miſhons and authorities, may enquire, hear, and deter— 
« mine in their general ſettons, all manner of annoyances 
„of and in fach highways, ſo being and lying next adjoin— 
« ing to any ends of bridges within this realm, dittant from 
« any one of the ends of ſuch bridges three hundred foot, 
« and to do in every thing concerning the making, repair- 
„ ing, and amending ſuch highways, &c. in es large and 
« ample manner as they might and may do to and for the 
„ making, repairing, and amending of bridges, by virtue 
of the {aid act.” 


** 


o 


* 


Lag 


In the conſtruction of this ſtatute, the following opinions 
have been hoiden. ps 


Se. 19. FRS, That no private bridges are within the 
purview thereof, but only ſuch as are common in the high- 
ways, where all the king's liege people have or may have 
paſſage. | 


Sect. 20. SECONDLY, That unleſs the juſtices of the peace 
of a county, or town, &c. be four in number, and one of 
them of the quorum, they have no manner of juriſdiction by 
virtue of this ſtatute, | | 


Sect. 21. But it is ſaid, that the juſtices of the peace of 
the county in which ſuch town, being not a county of itſelf, 
and wanting ſuch a number of juſtices, thall lie, may, by 
virtue of the firſt clauſe of the ſtatute, determine all annoy- 
ances of bridges within ſuch town, &c. if it be known what 
perſons in certain are bound to repair the ſame : hut if it be 
not known, it feems that ſuch annoyances are left to the 
remedy of the common law, becaute the clauſe, which in 
ſuch caſe authoriſes the juſtices of the peace to tax. all the 


inhabitants, ſeems expreſsly to confine the power of taxing. 


the inhabitants of ſuch towns to their own juſtice, &c. 
8 4 Sec. 


Of roads at 


the ends 
bridges. 


of 


2 Inft. 70. 


Salk. 3 $9. 


6. Mod. 2551 


256. 


2. Inſt. 
702. 


791 
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2. Inſt. 703. 


2. Inſt. 704. 
Vide 1. Keb. 


91. 


2. Inſt. 704. 


I Keble, 53, 


Vide the next 
ſe*tion, where 
the charges 
are directed to 
be paid out of 
the county 
rate. 

Moore 103. 
2. Hale 181. 


- 
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Sec. 22. Tino, That all houſholders dwelling in 


any county or town, &c whether they occupy any lands 


or not; and alfo all perſons who have lands in their own 
poſſeſſion or manurance, whether they dwell in the ſame 
county, &c. or not; and allo all bodies politick, either re- 
ſiding in, or having lands in their own hands in a county, 
&c. are liable to be taxed as inhabitants, within the mean- 
ing of the ſtatute. | 


Sect. 23. FourTHLY, That the taxation to be made in 

purſuance of the ſtatute ought to be atleiſed diſtinctly on 
each inhabitant, and not on a whole hundred, pariſh, or 
town in general. | | 


Sec. 24. FirTnLy, That all privileges of exemptions 
and diſcharges from contribution to the repairs of decayed 
bridges, whether ſuch exemptions were originally derived 
from charter or act of parliament, or any other foundation 
whatſoever, are taken away by the expreſs words of the 
ſtatute, ©* That the juſtices, &c. ſhall tax and ſet every 
„ inhabitant.” = 5 


$e3. 25. It hath been queſtioned, whether a borough 
which hath no bridge within its own limits, be not liable 
to contribute to the repairs of a county bridge. 


+ Se. 26. And by 1. Anne, ſt. 1. c. 18. to prevent 
more money being raiſed than is neceſſary, and to direct the 
application of what is raiſed, it is enacted, “ That the 
6 juſtices in ſeſſions ſhall have full power, upon due pre- 
„ tentment to them made that any bridge within their 
„ reſpective juriſdictions is out of repair, and which by 
„ them hath uſually been or ought to have been repaired, 
„to aſſeſs every town, pariſh, or place, within their re— 
« ſpective commiſſions, in the uſual vroportions toward the 
« repair of bridges, to be levied and collected bv the con- 
1% ſtables, or by ſuch other perſon or perlons as the ſaid 
& juſtices in ſeſſions ſhall direct, and paid by the ſaid col- 
« lectors to the high conttables of every hundred, in fix 
& days after they ſhall have received the ſame, and the high 
conſtables ſhall in ten days after the receipt thereof pay 
the ſame to ſuch perſon as the ſaid juſtices ſhall, in 
4 ſeſſions, appoint to be treafurers of the fame (allowing 
the faid perſons not exceeding three-pence in the pound), 
to he employed and accounted ſor according to the orders 
& and directions of the ſaid juſtices for and towards the 
«© amending of ſnch decayed bridges, and the highways at 
the end of ſuch bridges, as need ſhall require, which 
„ affefiments ſhall be levied by diſtreſs within ten days after 

| h | | « demand; 
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demand; and every conſtable or other perſon who ſhall 
« neglect to aſſeſe, collect, or pay the money as aforeſaid, 
« ſhall forfeit forty ſhillings, and every treafurer that ſhall 
© pay any money but by the order of the juſtices as afore- 
« {a1d, ſhall forfeit five pounds; and all fines, iſſues, penal- 
« ties, or forfeitures, upon any preſentment or indictment 
« for not repairing, &c. ſhall be paid into the hands of the 
<« treaſurer for the purpoſes aforeſaid, and not into the 
« exchequer. And all queſtions concerning the repairs 
<« aforeſaid, ſhail be determined in the fame county wherein 
« they lie, and no preſentment or indictment ſhall be re- 
© moved by certiorari (a) out of the county into any other (4) A certio. 
court, except the right of repairing by private perſons 7477 lies upon 

- . an order of 
(or by F. and 6. Will. & Mary, c. 11. the right between juſtices con- 
pariſhes) came in queſtion, and on which queſtion inha- cerning a pri- 
bitants are admiſſible witneſſes. The general iſſue may vate bridge, 
« be pleaded, and this act, and the 22. Hen. 8. may be given, PV tuant to a 
with any ſpecial matter in evidence, and the plaintiff eat 

i 4 

« ſhall be liable to pay double coſts. o Ns. 


turn the act 
upon which their order is founded, Dalt. 504. And it has been determined, that this 
act of Queen Anne extends only to bridges where the county is charged to repairs, and 
that where a private perſon or pariſh is charged, the 5. and 6. Will. 3. c. 11. hath 
allowed the granting a cerliorari. Strange 909, 


* 


* 


4 


* 


a 


LY 


„ 


* 


+ Sec. 27. It is alſo enacted by 12. Geo. 2. c. 29. ſ. 13. The expence 
for the more eaſy aſſeſſing, levying, and collecting the % repairing 
county rates, © That no part of the money to be raiſed and 1 * 
collected in purſuance of this act ſhall be applied to the county rate. 
repairs of any bridges, &c. until preſentments be made by 
the reſpective grand juries, at the aſſize, great ſeſſions, 

general gaol delivery, or general or quarter ſethons of the 

© peace, held for the county or place, of the inſufficiency, 
© inconveniency, or want of reparation of their bridges, 
* | 


* 


* 


Lay 


0 


* 


Seck. 28. Alſo it is further enacted, ſ. 14. “ That juticces may 
© when any public bridges, ramparts, banks, or cepts, or contract for 
other works, are required to be repaired at the expence of the repair of 
any county or place, the juſtices of the peace at their grand bridges. 

« or quarter ſeſſions reſpectively, or the greater part of them, 
* then and there aftembled, if they think proper and conve- 
{© ment, after preſentment to he made as aforeſaid of the want 
of reparation of ſuch bridges, ramparts, banks, or cepts, 
may contract and agree with any perſon or perſons for re- 
building, repairing, and amending the fame, and all other 
* works which are to be repaired and done by aſſeſſment in 
the reſpective counties or places, for any term or terms of 
years not excceding feven years at a certain annual ſum, 
“payment or allowance for the {ame; ſuch contractor or 

. | con- 
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& contractors giving ſufficient ſecurity for the due perform- 
« ance thereof to the clerk of the peace or other officer of the 
«« place reſpectively ; and ſuch juſtices at their reſpective 
general or quarter ſeſſions, ſhall give public notice of their 
intention of contracting as aforeſaid; and tuch contracts 
& ſhall be made at the moſt reaſonable price propoſed ; and 
all contracts when agreed to, and all orders relating thereto 
« thall be entered in a book to be kept by the clerk of the 
& peace or other officer reſpectively for that purpoſe, and kept _ 
« among the records of the place, to be from time to time in- 

« ſpected by any of the ſaid juſtices within the limits of their 
„ commitſhons, and by any perſon or perſons employed con- 
“ cerning the ſame without tee or reward.” 


+ Sec. 29. It is alſo further enacted by 14. Geo. 2. 
c. 33. That the juſtices of the peace of any county or 
place, at their general ſeſſions or general quarter-ſefhions 
c aſſembled, or the major part of them, ſhall have power to 
<« purchaſe of, or agree, or contract with any perſon or 
„ perſons, bodies politick or corporate, for any piece or 
<« parcel of land adjoining or near to any county bridge 
« within the limits of their reſpective commiſſions, for the 
«© more commodious enlarging, or convenient rebuilding 


« of the fame; which pieces or parcel of land ſhall not 


exceed one acre in the whole for any ſuch bridge, and 
« ſhall from time to time be paid for by the reſpective 
& county treaſurers out of any monies raiſed or to be raiſed 
« by virtue of 12. Geo. 2. c. 29. ſuch treaſurers being 
« thereunto authorized by orders under the hands and ſeals 
&« of the [juſtices at ſeſſions, or the major part of them; 
which lands ſo purchaſed ſhall be conveyed as the ſaid 
« j uſtices in ſeſſions ſhall appoint, in truſt, for the uſes and 
*« purpoſes of enlarging or rebuilding ſuch bridges rgſpec- 
« tively.” | 


* 
* 


+ Sed. 30. It hath been determined, that if the juſtices at 
ſeſſions appoint a committee of twelve magiſtrates to inſpect 
the ſtate of a county bridge, and to make any new contract 
for repairing or rebuilding, to be executed by the clerk of the 
peace, on behalf of the county, and they afterwards make an 
order, adopting the contract for the rebuilding propoſed by 
the committee, which order 1s executed by the clerk, and 
confirmed by the juſtices at a ſubſequent ſeſſions, the acts of 
the committee are t e acts of the ſeſſions, and the authority 
given to the committee and exerciſed by them is good. 


CHAP- 


CHAPTER THE SEVENTY-EIGHTH. 


Or NUSANCES 
RELATING TO 


PUBLIC HOUSES. 


FOR the better underſtanding of nuſances relating to 
public houſes, I ſhall conſider, | 


1. In what manner they are prevented and reſtrained by 
the common law. | 


2. In what manner by ſtatute. 


As to THE FIRST POINT, wiz. In what manner nuſances 
rclating to public houſes are prevented and reſtrained by the 
common law, , | 


Sect. 1. Tt ſeems to be agreed, that the keeper of an inn 
may, by the common law, be indicted and fined, as being 
guilty of a public nufance (4), if he uſually harbour thieves, (a) Palm. 
or perſons of ſcandalous reputation, or (5) ſuffer frequent 374; 
diſorders in bis houſe, or take exorbitant prices, or ſet (c) 85 
up a new inn in a place where there is no manner of need Cro. Car. 849. 
of one, to the hindrance of other ancient and well- governed Dalton c. 7. 
inns, or (4) keep it in a place in reſpect of its fituation (c) Sum. 146. 


' 6+ : (4) 2. Hale 
wholly unit for fuch a purpoſe 174 
f 3 | : t. E 7. 
Sec. 2. And it ſeems alſo to be clear, that if one who e 374. 


keeps a common inn, refuſe either to receive a traveller as a 2. Roll. 345. 
gueſt into his houſe, or to find him victuals, or (e) lodging, (Pam 374. 


upon his tendering him a reaſonable (/) price for the fame, 7; 1 
he is not only liable to render (2) damages for the injury in (f U.. 
b y (2) damages for the injury in 39, H. 6. 18, 
an action on the caſe at the ſuit of the party grieved, but may 19. 
ailo be () indicted and fined, at the ſuit of the king. Allo 9. Coke 87. 
it is ſaid, that he may be compelled by the conſtable (i) of F „ 58. 
the town to receive and entertain ſuch a perſon as his Caf = work 
gueſt, and that it is no way (&) material whether he have (5) H. P. c. 
any ſign before his door or not, it he make it his common 146. 
buſineſs to entertain paſſengers. 333 3 
(4) Palm. 374. 2. Roll. 345, 346. 8. Co. Calev's caſe. Blackerby 169. Gro. Eliz. 
6522. Brownlow 254. Keilw. 50, 11. and 12. Will, 3. c. 15. i. 2. 1. Salk. 388. 
Moor 877, 12. Mud. 255, Clayt. 97. Godboit 346, Carth. 130. Shower 268. 


Sec 


2 
28 i — „„ 
a 
_ — — — - 


| ASS 
Tl ng, F 
5 
2 7 Sie. NY TOE TTY RS 
—— 2 J " 


„ Loa de b > 4+ pelo 


— 
4 = 0 
_ 


WWA 
— . — — 
3 —_ A A 80 Ie th I 


= — * 
4 By 
2 


3 ey 
— PEO" 


208 


(a) z. Roll. Ab. 
34, 8 5. 


e 00k * 


Palm. 367. 374- 
2. Keb. 506. 
7. Bull. 109. 
Salk. 45. 
Blackerby 
170. 
Godbolt 345. 
Hutton 100. 
Cro. Jac. 528. 
Dalton 56. 
133. 204. 


1. Burrow 22. 


Vide F,. N. B. 
172. 
Regiſter 184. 
Raſt. 686. 


Or NUSANCES RELATING . . 


Sect. 3. Lt ſeems to have been always clearly (a) agreed, 
that he who has an inn by preſcription, may lawfully enlarge 
it upon the ſame land which has been uſed with it, either 
by erecting new buildings thereon, or turning ſtables into 
chambers of entertainment, and that he ſhall have the ſume 


privilege in ſuch new parts of his houſe as in any of the 
old. 


Sect. 4. Alſo it ſeems to be (6) ſettled at this day, that 
any perſon may lawtully ſet up a new inn, unleſs it be incon- 
venient to the publick in ſome of the reſpects taken notice of 
in the firſt ſection, and that he has no need of any licence 
from the king for this purpoſe, for the keeping of an inn is 
no franchiſe, but a lawful trade, open to every ſubject. But 
if an inn degenerate into an alchoule, by ſuffering diſorderly 
tippling, it ſhall be deemed as ſuch. 


Sect. 5. But it is {aid by DaLTow, that Innkeepers. 
ought to have licence, and be bound by recognizance, for 
Keeping good order, as alehouſe-keepers are. 


Seck. 6. And by the commiſſion of the peace, two juſ- 
tices, one whereof ſhall be of the quorum, may inquire of 
innholders, and of all and ſingular other perſons, who ſhall 
offend in the abuſe of weights and meaſures, or in the falc 
of victuals, againſt the form of the ordinances in that 


behalf made. 


As to THE SECOND POINT, g. In what manner nuſanccs 


of this kind are prevented and reſtrained by . [ thall 


conſider, | 
1. By whom public houſes are to be licenſed. 
2. At what time the licence is to be granted. 
3. In what manner the licenſing day thall be appointed. 


4. In what manner licences ſhall be granted in cities and 
corporations. 


5. The manner of obtaining a licence for a new houſe. 
6. The manner of continuing a licence to an old houſe. 


7. What perſons muſt take out licences. 


8, In what manner the recognizance ſhall be taken. 


9. Of 


— 
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9. Of the forfeiture of the recognizance. | 
10. Of ſuppreſſing an unlicenſed houſe, 
11. Of the penalties of ſelling without licence. 

12. Of extortion in public houſes. 
13. Of publicans ſuffering tippling and drunkenneſs. 


I. As to the firſt particular, vis. By whom public houſes 
are to be licenſed. | 


+ Sect. 7. By 5. and 6. Edw. 6. c. 25. ſ. 1. 6. and 
20. Geo. 2. c. 31. None ſhall be admitted or ſuffered to 
« keep any common alehouſe or tippling-houſe, except in 
« fairs, but ſuch as ſhall be allowed in the open ſeſſions, or 
by two juſtices of peace, whereot one to be of the quorum.” 


And upon theſe clauſes the following conſtructions have 
been made. 

+ Se, 8. FIRST, that the exception reſpecting fairs is 
made from the neceſſity of accommodating the perſons who 
relort to them, and therefore it ſeems only to allow the 
unlicenſed ſale in the place where the common fair is held, 
and not in any private houſe which may be within the 
limits of the town where ſuch fair is kept, eſpecially where 
there are licenſed alehouſes ſufficient: and thoſe who thall 
brew ſuch ale or beer, to be fold by them in fairs, mutt take 
care to give notice to the gaugers, that the ſame may be 
ſurveyed ; for though they are exempted from taking out a 
licence, they mult pay the dutics of exciſe, 


+ Sef. 9. SECONDLY, That houſes at public watering- Parker v. 
places, where they take in lodgers and boarders, coming to Fimnt,12.Mod. 
uſe the waters during the ſeaſon, and dreſs their victuals, 35. 
and ſupply them with ale, beer, and other liquors, and en- 
tertain their horſes, at ſo much a-day, but ſell to no other 
perſons, are not ſuch public houſes as require to be 
licenſed.” | | 


+ Se. 10. But by 26. Geo. 2. c. 13. ſ. 11. No juſtice No juſtice 
© of the peace, being a common brewer of ale or beer, inn- who deals in 
© kceper or diſtiller, or a ſeller of or dealer in ale or ſpiri- malt or ſpiri- 
7 on . | : : tuous 11quors 

tuous liquors, or intereſted in any of the ſaid trades, or 1 interfere 
being a victualler or maltſter, ſhall be capable, or have any in granting 
power to grant licences for ſelling ale or beer, or any licences, 


* other liquors, but the ſame ſhall be void.“ 
| Ls 
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As to the ſecond particular, At what time ſuch licence 


ſhall be granted. 


The manner + Sect. 11. By 2. Geo. 2. c. 28. ſ. 11. it is recited, That 


and time of 
granting li- 
cences. 


many inconveniences have ariſen from perſons being li- 
cenſed to keep inns and common alehouſes by juſtices of 
the peace, who, living remote from the places of abode of 


ſuch perſons, may not be truly informed as to the occaſion 
or want of ſuch inns or common alehouſes, or the characters 


of the perſons applying for licence to keep the fame ; 


29 


it is 


therefore enacted by the 26. Geo. 2 c. 21. ſ. 4. That no 


4 
[43 


12. Mod. 254. i 


* 


a. 
183. 


licences for the purpoſes aforeſaid ſhall be granted but on 


the F day of September yeariv, or within twenty days 
* after; and that ſuch licence thall be made for one year 
only, to commence on the twenty-ninth day of the laid 


September.” 


Sel. Ca. 1 Se. 12. It is not neceſſary to ſet forth ſpecially in the 
licence that it was granted at a general meeting of the 


Andrews 81. juſtices holden for the diviſion ; and therefore a conviction 
for keeping an alehouſe without ſuch licence, is not good 
upon the evidence of the licence only, but there muſt be 
other evidence. | 


As to the third particular, diz. In what manner the 


licenſing day ſhall be appointed. 


For the penal- 

ties of writing“ 
licences with- «C 
out being le- 40 
gally ramped, . 
Vide 1. Ann 

ſt. 2 c. 22 f. 6. 
9. Ann. c. 23. 
6. Geo. 1. c. ( 
22.1. 56. 29. 
Ges. 2. c. 18. 


cc 
{. 206. 


£6 
cc 
cc 


In Middleſex 
and Surrey, © 
the juſtices et ( 
the general h- 4 
cenſing meet- 
ings to appoint 
ſnecial ones, 

& c. 


10 


+ Se. 13. And by 26. Geo. 2. c. 31. ſ. 4. © The day 


and place for granting ſuch licences ſhall be appointed by 
two or more of the juſtices acting for the diviſion (where 
the perſon to be licenſed dwells), by a warrant under 
their hands and ſeals at leaſt ten days before ſuch meeting, 
directed to the high conſtable or high conſtables of the 
ſaid diviſion, requiring him or them to order his or their 
re ſpe tive petty conſtables or other peace-officers to give 
notice to the ſeveral inn keepers and alchouſe-keepers 
within their refpective conſtablewicks of the day and 
place of ſuch meeting; and all licences hercafter granted 
at any other time or place ſhall be null and void to all 
intents and purpoſes whatſoever,” | 


+ Sc. 14. By 32. Geo. 3. c. 59. ſ. 2. it is provided, 
That in the reſpective counties of Middleſex and Surrey, 
the juſtices aſſembled at the general licenſing meetings 
holden for the reſpective diviſions within the ſame, ſhall 
have full power and authority, and they are hereby directed 


© and required to appoint not leſs than fix, nor more than 


eight ſpecial days of meeting at different equal peripds, 
| _ .« holden 


* 


K * 0 % F 


. 


fan fo in c 


il 
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«© holden as near as may be, in each year next enſuing ſuch ge- 
.« neral licenſing meetings; on which days it ſhall and may 
_ « he law ful for two or more juſtices acting in and for the ſaid 

« diviſions to meet, and to grant or continue licences in the 

« caſes and in the manner and for the time herein-before 

« mentioned; and the juſtices aſſembled at the ſaid general 

« licenſing meetings are hereby directed and required to 

« cauſe due notice to be given of the times and places 

« at which ſuch ſpecial meetings ſhall reſpectively be 

& holden.” | | 


As to the fourth particular, v:z. In what manner licences 
ſhall be granted in cities and corporations. 


+ Sect. 15. By 26. Geo. 2. c. 31. ſ. 16. it is provided, 
« That nothing contained in this ſtatute ſhall extend, or be 
« conſtrued to extend, to alter e time or times of granting 
&« ſuch licences for keeping of common 1nns or alehouſes 
<« in any city or town- corporate.“ 


＋ Sz. 16. It has been decided, that this proviſion of Rex v. 
the ſtatute does not exempt cities and towns-corporate from 778 * 
the operation of the other parts of the ſtatute, but that city 1 op- 
and corporation magiſtrates muſt give the ſame notice of 
their meeting to grant licences as juſtices for a county 
give. | | | 


+ Sect. 17. It hath alſo been decided, That where two Rex v. Sainſ- 
ſets of magiſtrates have a concurrent juriſdiction, and bury, 4. Term 
one appoints, a meeting to grant ale licences, their juriſ- Rep. 45%» 
dition attaches ſo as to exclude the other appointing a. «. 


fubſequent meeting, though they may all mect together 


the firſt day; and if after ſuch appointment the other 
ſet of magiſtrates meet on a ſubſequent day, and grant other 
licences, their proceeding is illegal, and the fubje& of an 
indictment, - . 


As to the fifth particular, viz. The manner ef obtaining 
a licence for a new houſe. 5 


+ Sed. 18. By 26, Geo. 2. c. 31. [. 2. it is enacted, 
for the better preventing diſorders in alehouſes, That no 
licence ſhaii be granted to any perſon not licenſed the — 
<« year preceding, unleſs ſuch perſon produce at the general - + » 
« meeting of the juſtices in September, a certificate under 8 
« the hands of the parſon, vicar, or curate, and the major 1. Burr. 559; 
part of the churchwardens and overſeers, or elſe of three 53% © 
<« or four reputable and ſubſtantial houſeholders and inka- ._ 
* bitants of the pariſh or place where ſuch alehouſe is to 
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4e be, ſetting forth that ſuch perſon is of good fame, and of 
ſober lite and converſation ; and it ſhall be mentioned. in 
ſuch licence that ſuch certificate was produced, otherwiſe 
{ſuch licence ſhall be null and void.“ 


«© K „„ 
« „ „ 


See 32. Geo. 3. + Sect. 19. But by 26. Geo. 2. c. 31. ſ. 16. it is pro- 
c. 0 1. 5. vided, © That nothing herein contained ſhall extend, or be 
ore conſtrued to extend, to oblige perſons not licenſed the 
year preceding to produce certificates in any city or town 
© corporate.” . 


Rex v. Voung, + Sed. 20. It is ſaid, that a certificate being ſigned by 

2. Burr. 556. three or four reputable and ſubſtantial houſeholders without 
the miniſter and churchwardens, is ſufficient, 

+ Sed. 21. It ſeems agreed, that although a certificate is 

not neceſſary in cities and towns-corporate, yet the magiſ- 

trates may exerciſe their diſcretion with reſpect to the pro- 

priety of granting or retufing a licence, and therefore a 

mandamus will not lie to compel the allowance of a licence. 


— 809 92 + Se. 22. But it ſeems not to be ſettled whether I ei- 
Term Rep. minſter is a City within the meaning of this act. | 
$60. | 


Rex. Young + SA. 23. It is agreed, that the juſtices are not obliged 
and Pitts, to diſcloſe the-reafons which induce them to grant or refuſe 


1. Burr. 555. a licence. 


Rex w. Athay, + Se. 24. But if this diſcretion with which they are 
>. Burr. 653. entruſted be not exerciſed in a fair and honeſt way, but 
'. xx-:11- perverted to finifter or corrupt purpoſes, as if they refuſe to 
(a) Wiltrams | e hf Akon] b 10 int 
. Davis, 3. Frant licences to thoſe alehouſe keepers who voted again; 
Burr. 1317. their recommendation of candidates for members of parlia- 
(5) Rex v. ment (a), or from motives of private reſentment (5), the 

Hare, Burr. Court will grant a criminal information. | 
1716. 1786. | en 

Rex v. Hol- 1 Sec. 25. It is alſo ſettled, that an information lies 
land, 1. Term againſt juſtices as well for granting as for refuſing to 
Nep. 692. gtant a licence from corrupt motives, | 


As to the ſixth particular, viz. The manner of continu- 
ing a licence to an old houle. | | 


It alefouſi- + Secg. 26. By 32. Geo. 3. c. 59. ſ. 1. „If any perſon 
kcepers die or « duly licenſed to keep an alehouſe, inn, victualling-houſe, 

| — 2 Hep „or to ſell ale, beer, or other exciſeable liquors, by retail 
« in any houſe in England, Wales, or Berwick, ſhall happen 


piration of ; 
their licences, new ones may be granted to exccutors or new tenants, till the next 


beenfing day, on certain conditions. : 4 
| | EY | 5-506 BO 
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to die before the expiration of ſuch licence, or if any 
perſon ſo licenied, or the executors, adminiſtrators, or 
aſſigns, of any perſon dying to licenſed, thall remove 
from, or yield up the poiicnon of ſuch houſe in which 
ſuch ale, beer, or other liquors ſhall, by virtue of ſach 
licence, be ſold, and ſhall amign ſuch licence, or in caſe 
any ſuch houſe ſhali become empty or unoccupied, the 
late occupier whereof was duly licenſed at the laſt general 


licenſing day in September, previous to the time ſuch 


houſe became empty or unoccupied, then and in every 
ſuch caſe (except as herein is otherwiſe provided) it ſhall 
and may be lawful for two or more of his majeſty's 
juſtices of the peace for the county, riding, divifion, or 
place, at a petty felons to be holden within and for the 
ſame diviſion in which ſuch houſe ſhall be fituate, to 
grant a licence to the executors, adminiſtrators, or aſſigns 
of the perſon ſo dying, who ſhall be poſſeſſed of ſuch 
houſe, or to any new tenant or occupier, upon ſuch re- 
moval. or the houſe becoming empty or unoccupied as 
aforeſaid, to open or continue open ſuch houſe as an ale- 
houſe or victualling-houſe, and to fell ale, beer, and other 
liquors aforeſaid there tili the next general licenſing day, 
ſo as the ſaid licence be ſtamped as by the aforeſaid ſtatutes 
in that behalf is directed; or for the ſaid juſtices, in their 
diſcretion, to allow to ſuch executors or adminiftrators, 
or other perſons aforeſaid, poſſeſſed of any ſuch licence, 
to continue open ſuch houſe for the purpoſe aforeſaid, 
under and by virtue of ſuch licence, until the expiration 
thereof, every fuch executor, adminiſtrator, or aſſign, 
and every ſuch tenant or occupier, reſpectively, in every 
ſuch caſe, obtaining, within thirty days after fuch death 
or removal, or after his or her entering vpon the poſ- 
ſeſhon of ſuch houſe, and producing to the ſaid juſtices 
ſuch certificate, and entering perſonally into ſuch recog- 
nizance, with ſuch ſureites as is directed by the ſaid in 
part recited act of the twenty- ſixth year of his ſaid late 
majeſty, in reſpect to perſons to whom licences are to be 
gran:ed by virtue of the ſaid act; which ſaid certificate Ortigcates 
and recognizance, with the condition thereof fairly written and recogni- 
or printed, and atteſted by the juſtices granting or allow- zarces re- 


ing ſuch licence, ſhall forthwith, or at the next general quired by this 


or quarter ſeſſions of the peace at fartheſt, after granting ** bo be ſent 
to 


ſuch licences, be fent or returned to the clerks of the or 20 _—_ 


peace, to be by them, or other perſons acting as ſuch, to be record« 
duly entered or filed amongſt the records of the ſeſſions ed. 


— 


of the peace.” | 


vor. II. „„ | + Cet. 
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1 Sed. 27. By 32. Geo. 3. e. 9 ſ. 3. it is further 
enacted, „ That if any perſon ſo licenſed as aforeſaid, 
© within the laid counties of AZiddleſex and Surrey, or the 
executors, adminiſtrators, or athgns, of any perſon dying 
510 licenſed, hall remove from ſuch houſe, or yield up 
« the poſſeſſion thereof in manner aforeſaid, or in caſe any 
ſuch houſe, within the reſpective counties aforeſaid, ſhall 
be or become empty or unoccupied, in manner aforeſaid, 
then and in every ſuch caſe, before ſuch licence ſhall be 
continued, or a new licence granted to open or continue 
open any ſuch houſe as an alehouſe, inn, or victualling- 
* houſe, the perſon or perſons ſo ſucceeding as the occupier 
or occupiers thereof ſhall appear at the next ſpecial meet- 
© ing to be holden for the diviſion wherein ſuch houſe 
„ ſhall be ſituated; and the juſtices aſſembled at ſuch ſpe- 
cial meeting ſhall and may (upon ſuch certificate being 
produced to them, and ſuch recognizance being entered 
« into as is hereinbefore mentioned) grant a licence to ſuch 
© new tenant or occupler, or in their diſcretion allow a 
« continuance of any licence before granted, in manner 
c aforeſaid, to open or continue open ſuch houſe as an 
<«. alehoule, inn, or victualling-houſe, and to ſell ale, beer, 
and other exciſeable 1:quors there, until the next genera! 
« licenſing day; any thing in the act contained to the con- 


„ trary thereof notwithſtanding.” 


4 


* 
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% 
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No new licen- + SH. 28. By 32. Geo. 3. c. 59. f. 4. it is enacted, 
ces to be «© That nothing in this act contained ſhall extend, or be 
2 ons &« conſtrued to extend, to impower any juſtices of the peace 
. any petty ſeſſions to grant any new licence to any 
licenled at the © houſe, the occupier whereof was not duly licenſed at the 
general licen- e general licenſing day next before fuch petty ſeſſions as 


ung day. c atoreſaid.”” | 


The times of + Sc. 29. By 32. Geo. 3. c. 29. ſ. 5. it is further 


- granting li- enacted, „ That nothing herein contained ſhall extend, 


cences nat © gr be conſttued to extend. to alter the time or times of 

ery alter- « granting licences for kerping of common inns or ale- 

hos “ houſes, or to oblige perſons not licenſed the year pre- 
** ceding to produce certificates in the city of London.” 


Perſons enter- + Sect. 20. By 32. Geo, 3. c. 59. ſ. 6. it is further 
- „ 097 wag enacted, * That every perſon 10 entering into the poſſeſſion 
without the t any licenſed alehouſe, ihn, or victualling-houſe, who 
authority of hall fell any ale, beer, or other exciſeable liquors, unleſs 
the ſuſiicer, authorized and impowered ſo to do by the juſtices at the 
liable to pe- © petty fſeiſions next enſuing after the expiration of ſach 
nalty & thirty days, in the manner hereinbefore directed, ſhall 

« from 


Ch. 78. To PUBLIC HOUSES. 275 


from thence be liable to all the penalties, puniſhments, and 
6% forteitures, to which perlons ſelling ale, beer, or other 
% liquors, by retail, without a licence, are ſubje& by an act 
<« paſſed in the fifth year of the reign of his preſent Majeſty, 
« intituled, An act for altering the /kamp duties upon admiſſions 
into corporations or companies, and for further jecuring and 
improving the lamp duties in Great Britain; any law, 
« ſtatute, or uſage, to the contrary notwithſtanding.” 


* 


+ Sec. 31. By 32. Geo. 3. c. 59. f. 7. it is further perſns ob. 
enacted, © That the certificate hereinbefore directed to be taining the 
obtained by the perſon or perſons requiring to be licenſe neceſſary cer- 
«© ſhall, after the obtaining thereof, be an indemnity to him, tiñicate indem- 

. nifed till the 
« her, or them, for ſelling any beer, ale, or other exciſeable 0 
5 : betty leihons, 
„ liquors, till after ſuch petty ſeſſions ſhall have been held. 


+ Seck. 32. By 32. Geo. 3. c. 59. ſ. 8. it is further Clerk of the 
enacted, ** That in all cafes where the continuance of a peace to re- 
licence ſhall be allowed, or a new licence ſhall be granted cord the ny ugh 
as aforeſaid, by the juſtices at any petty ſeſſions, the clerk os, ot 
of the peace for the county, riding, diviſion, or place, 

“ where the houſe is ſituate, ſhall record the ſame, and ſhall 
© be paid the ſum of one ſhilling for recording the allowing 
or granting of every ſuch licence, and no more.” 


As to the ſeventh particular, v.z. What perſons muſt take 
out licences, | Dh 


+ Sec. 33. By 5. and 6. Edw. 6. c. 25. f. 1. 6. and N perſons 
26. Geo. 2. c. 31. None ſhall be admitted or ſuffered to ſhali keep a 
keep any common alehouſe or tippling-houſe, except in public houſe 
* fairs, but ſuch as ſhall be allowed in the open ſeiſions, or 5 1 
« by two juſtices of peace, whereof one to be of the 
% quorum,” | | 


+ Seft. 34. By 2. Geo. 2. c. 28. 1. 10. No perſon or gellers of ſpi- 
„ perſon whatſoever ſhall ſell brandy or other diſtilled rituous liquors 
« liquors by retail, to be drank in his, her, or their houſe or muſt be li- 
* houles, 45 ſuch perſons only as ſhall be thereunto cenſed. 
© licenſed, in the fame manner, and liable to the ſame laws, 
as common alehouſe-keepers.”” _ | | 


+ Seft. 35. By 10. Geo. 2. c. 17. ſ. 10, 11. No perſon Sellers of 
or perſons ſhall be enabled to ſell made wines, to be drank wines alſo 
„in his, her, or their houſe or houſes, unleſs firſt licenſed my Pops li- 
« by two juſtices of the county or place where the ſame are 


fold; and no ſuch licence ſhall be granted but to perſons For the ſtamps» 


8 . . 2 d 1 ˖ 
© who ſhall keep public victualling-houſes, inns, coffee- on * 


houſes, or alehouſes.“ licences, vide 
9. Anne, c. 23. 30. Geo. 2. c. 19. and 31. Geo. 2. 
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Sellers of - + Sed. 36. By 16. Geo. 2. c. 8. ſ. 8.“ No perſon ſhall 


frrong waters © preſume to retail any brandy, rum, arrack, uſquebaugh, 
3 2 « geneva, aquavite, or any other diſtilled ſpirituous liquors, 
(1) Vide © or ſtrong waters mixed or unmixed, by whatever name 
1. Burn 32. © they may be called, publicly or privately, without firſt 
for an obſer- „ taking out a licence (1) for that purpoſe, within ten 
TY 110 the c davs at leaſt before they ſhall retail the ſame, and for 
e Soy ergy « which they ſhall pay twenty ſhillings ; which licence, if 

& taken out within the bills of mortality, ſhall be under the 


retailing al. | wad & und 
iiquors and * hands and ſeals of two of the committoners of excite, &c. 


Lay 


Huritnaus li- © But if taken out without the limits aforeſaid, then ſuch 


. 1 8 « licence ſhall be executed under the hands and ſeals of the 
by the exciſe “ ſeveral collectors and ſuperviſors of exciſe within their 
olhice to keep *©* reſpective diſtricts; and a freſh licence ſhall be taken out 
their juriſdice © ten days at the leaſt before the expiration of the twelve 
_— be Py months after the taking out of the firſt licence, and in the 
ices, > „ ſame manner to renew ſuch licence from year to year, on 
| „pain of ten pounds, or two months hard labour, until 
paid, on conviction by one juſtice. And by 24. Geo. 2. 

C. 40. ſ. 11. and 26. Geo. 2. c. 13. ſ. 8. it ſhall in no cafe 

„ be mitigated below five pounds. And by 29. Geo. 2. 

« C. 12. 1. 22. ſuch perſon ſhall be firſt licenſed to ſell al 

« or ſpirituous liquors, by two or more juſtices of the peace. 

« For by 2. Geo. 2. c. 28. ſ. 10. juſtices of the peace and other 

tc Officers ihall have the ſame juriſdiction over ſuch retailers 

„ of ſpirituous liquors as they have over alehouſe-keepers.“ 


Sellers of leſs + Set. 37. B 17. Geo. 2. c. 17. f. 22. Every perſon 
than two gal- who ſhall retail ſpirituous liquors mixed or unmixed, to 
lons to be « be drank in any quantity whatſoever, in any place to him 
* re- «©« belonging, or ſhall retail, or ſend the ſame abroad in leſs 
Vide 11. Geo. than two gallons, ſhall be deemed a retailer.” 


2. c. 26. ſ. 1. where -clandeſtine ſellers. are deemed retailers; and 9. Geo. 2. c. 23. 
f. 16. where giving e to fervants, or apprentices fetching goods from ſhops, is 
dee med retailing. Vide alſo ſect. 11. reſpecting paying wages in ſpirituous liquors. 


23 + Seck. 38. And by 17. Geo. 2. c. 17. ſ. 19. No ſuch 
Fry licence ſhall be granted, except to ſuch perſons only who 

© keep taverns, victualling-houſes, inns, coffee-houſes, or 
© alchouſes; and all other licences ſhall be void; and if 
ce any licenſed perſon ſhall exerciſe the trade of a diſtiller, 
« grocer, or chandler, or keep a brandy ſhop for ſale of 
* ſpirttuous liquors, the licence ſhall be void.“ 


- 


La 


To d hat kind f. Se. 39. By 24. Geo. 2. c. 40. ſ. 12. and 26. Geo. 2. 
of public- C. 13. f. 9. No licence ſhall be granted within the limits 
19099 e 1 * of the head oſlice of exciſe in London, but to ſuch as 
ctences 14 | | ; 


be only granted. 
«-cecvpy 
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occupy tenements of ten pounds a-year, and pay pariſh- 
rates for the ſame, or in places where the occupiers of 
houſes are not rated to the church and poor, then to ſuch 
perſons as pay rent of twelve pounds a-year, and not 
otherwiſe, nor to perſons in any other part of the king- 
dom but ſuch as pay to the church and poor: and no 
licence thall be of any avail longer than he ſhall be ſo 
qualified,” 


+ Sec. 40. By 29. Geo. 2. c. 12. f. 26. Every perſon 
who ſhall retail ale, beer, or other liquors, in any prifon 
or houſe of correction, or workhouſe, ſhall be deemed 
keepers of common alehouſes and tippling- houſes, unleſs 
they ſhall obtain a licence according to law.“ 


+ Sec. 41. By 29. Geo. 2. c. 29. ſ. 22. Neither the 
commiſſioners of exciſe, or any of the collectors or ſuper- 


viſors, or any other officers appointed to deliver licences 
to the retailers of any ſpirituous liquors or ſtrong waters, 


ſhall grant or deliver any ſuch licence to any perſon who 


ſhall not produce a licence, granted to him by juſtices of 
the peace to fell ale, beer, and other exciſeable liquors, 
and ſtamped according to 9. Anne, c. 23.” 


+ Sea. 42. By 22. Geo. 3. c. 59. ſ. 9. © It ſhall not be 
lawful for any perion or perſons whatever, in any county, 
riding, city, borough, town-corporate, or place, in 
Great Britain, by virtue of any licence or licences granted 
or to be granted by any of the commiſſioners or otfcers 
of exciſe. for the ſale of foreign wines, or Britiſb-made 
wines, or ſweets, by retail, to ſell the fame by retail, to 
be drank in his, her, or their hou.e or hou'es, or place 
thereto adjoining or belonging, except ſuch perſon and 
perſons only to whom a licence thall have been granted, 
by juſtices of the peace, or other officers, to ſel] ale, beer, 
and other liquors, in the ſame houſe or houies reſpec- 
tively; and the ſeveral juſtices of the peace, and all other 
officers, in and throughout the kingdom of Grext Britain, 
ſhall be, and are hereby impowered and authorized to 
have and exerciſe the fame juriſdictions, powers, and 
authorities, over ſuch retailers of foreign or Br:t;/-made 
wines or ſweets, who ſhall ſell the fame to be drank in 
his, her, or their houſe or houſes, or place thereto ad- 
joining or belonging, as afcrefaid, as they now have or 
exerciſe, or are entitled to have or exerciſe, over perſons 
licenſed to fell ale, beer, and other liquors, by any ſtatute 
whatſoever; and if any perſon or perfons ſhall fell or 
cauſe to be fold by retail as aforeſaid, any foreign or 


Britiſh-made wines or ſweets, to be drank in his, her, or 


« their 


= 


277 


Priſon- keep. 
ers ([cl.ing li— 
quors deemed 
alehouſe- 
keepers. 


Sellers of ſpi- 
rituousliquors 
muſt have ale 
licences alſo. 


No perſon to 
fell wine by 
retail, to be 
drawn ,in his 
houſe, with. 
out having 2 
beer licence. 
Penalty for 
felling wine 
by retail, 
without have 
ing a beer li- 
cence. 


"IF 


[ 
it 
Tx 
o 
1 
| 
7 


7 * ? S=S - = 
1 —— — 2 2 — — 
— r — — 


3 — Oe 


7 DET, => 
* 2 


—— 


- 


* 
oo ! 22 I 
— 


4 2 
u AE 
— 
: a 2 


278 


| 5. Geo. 3.c. 46. 
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their houſe or houſes, or place thereto adjoining or 
belonging, without having a licence to ſell ale. beer, and 
other liquors in the ſame houſe or place. every ſuch perſon 
or per.ons ſhall ſeverally and reſpectively forfeit and pay 
for every ſuch offence the like penalty and penalties as 
are inflicted on perſons for ſelling ale, beer, or other 
exciſeable liquors, without a licence, by an act made in 
the fifth year of the reign of his preſent majeſty, intituled, 
An act for altering the lamp auties upon admiſſions into cor - 
porations or companies, and for ſecuring and improving the 


\ ſtamp duties in Great Britain, to be adjudged, recovered, 


levied, certified, and applied in ſuch and the like manacr, 
and under the like terms, and with the like powers and 
authorities, as the ſeveral penalties inflicted by the ſaid 
act are hereby, or by any other act or acts of parliament 
relating thereto, directed to be adjudged, recovered, levied, 
certified, and applied.“ | 


+ Sed. 43. By 32. Geo. 3. c. 59. ſ. 10. it is further 


enacted, „ "That if any perſon or perſons {hall at any time 


«6 
£6 
£6 


General iſſue. 55 
. 4c 


Treble coſts. © 


Wot to extend 


be ſued, moleſted, or proſecuted, for any thing by him 
or them done or executed in purſuance of this act, or of 
any claule, matter, or thing herein contained, ſuch per- 
ſon or perſons ſhall or may plead the general iſſue, and 
give the ſpecial matter in evidence for his or their defence ; 
and if upon the trial a veidict ſhall be paſſed for the 
detendant or defendants, or the plaintiff or plaintiffs 
become nonſuited, then ſuch defendant {hall have treble 
coſts awarded to him or them againſt ſuch plaintiff or 
plaintiffs,” | | | 


+ Sec. 44. © By 32. Geo. 3. c. 59.1 17. it is further 


to the Vint- enacted, © That nothing in this act contained ſhall extend, 


ners' Compa- cc 
17, Ec. 4 


Freemen of ,, 
the Vintners' 
Company by 
redemption, ©< 
after Oct. 20, «c 
1792, not ex- e 
empted· from ,, 
this acc. 


40 


or be conſtrued to extend, to any perſon who ſhall be a 
maſter, warden, freeman, or one of the commonalty of 
the Vintners of the city of London; or to any perſon who 
ſhall be licenſed by the chancellors or vice-chancellors of 
the two univerſities, in that part of Great Hritain called 
England, or either of them; or to any perſon who ſhall 
keep one of the three ſeveral wine taverns within the 
borough of S:. Alban's, in the county of Hertſocd, licenſed 
by the mayor and burgeſs thereof, according to the tenor 


& of cettain letters patent granted by queen Elizabeth and 


king James the Firſt, for and towards the maintenance of 
the frce- ſchool there: provided nevertheleſs, that no per- 
ſon who, from and after the ſaid tenth day of Oatober one 
thouſand ſeven hundred and ninety-two, ſhall be admitted 
to the freedom of the ſaid company of vintners of the city 
of Londen, by redemption only, ſhall be exempted from 

e 


Ch. 78. To PUBLIC HOUSES. 279 


the obligation of obtaining a licence to retail ale, beer, and 
© other liquors, to be granted in manner aforeſaid, but that 
« the freemen only of the faid company, who have been 
« already admitted to their freedom, or who, trom and after 
© the ſaid tenth day of Octo/er one thouſand ſeven hundred 
6 and ninety-two, ſhall be admitted to their freedom in 
right of patrimony, or apprenticeſhip, thall be entitled to 
« {ſuch exemption.” 


+ Sect. 45. It hath been determined, that a perſon who Rex v. 
ſells ſpirituous liquors by retail without a licence from two Downes, z. 
juſtices of the peace, is liable to the penalties of 5. Geo. 3. erm Rep, 
c. 46. though he has a licence from the commiffioners of the 5%: 

exciſe to retail ſpirituous liquors. 


As to the eighth particular, viz. How the recognizance 
ſhall be taken. | 


+ Sect. 46. And by 26. Geo. 2. c. 31. f. . it is allo The jupices 
enacted by the ſaid ſtatute, «© That upon granting licences on granting 
« by juſtices of the peace to any perſon to keep an aleliouſe, licences thall 
6 inn, victualling-houſe, or to fell ale, beer, and other take 4 recog- 
& liquors by retail, every ſuch perſon ſhall enter into a re-. 

* cognizance to the king in the ſum of ten pounds, with 
two ſufficient ſureties each in the ſum of five pounds, or 
« one ſufficient ſurety in the ſum of ten pounds, under the 
« uſual condition for maintenance of good order and rule 
« within the ſame; and in caſe the perſon applying for 
« ſech licence ſhall be hindered through ſickneſs or inhr- 
« mity, or any other reaſonable cauſe to be allowed by the 4 
& ſaid Juſtices, to attend in perſon at the meeting of the 5 
ſame juſtices for granting the ſaid licences, that it ſhall be | | 
&« lawful for them to grant ſuch licence upon two ſufficient 
** ſureties entering into ſuch recognizance, each in the 
penalty of ten pounds, for perforinance ot the condition 
+ of the ſaid recognizance.” | | 


+ Set, 47. And it is further enacted by 26. Geo. 2. c. 3. The clerk of 4] 
ſ. 4. ** That the ſaid recognizance, with the condition thereof, the peace to by 
« fairly written or printed, ſhall forthwith, or at the next return the re- ö 
© general or quarter ſeſſions of the peace at fartheſt, aſter e iHens. 
granting ſuch licences, be ſent or returned to the clerks of : 9 
the peace, or perſons acting as ſuch, for every county, | 
ce riding, city, liberty, or town-corporate in Eugland, wherein 
e ſuch licences ſhall be granted, under the hands of the jul- vl 
«« tices of peace, before whom ſuch recognizances were taken, 
to be by the faid clerks of the peace, or ſuch other perſon 
acting as ſuch, duly entered or filed amongſt the records 
« of the ſellions of the peace; and for every ſuch licence . 
| 4 granted 


A 


* - 
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& granted without taking ſuch recognizance, and for every 
“ {uch recognizance taken and not ſent or returned as 
« atorefaid, every juſtice of the peace figning ſuch licence 
„ ſhall forfeit three pounds fix ſhillings and eight-pence ; 
c and by ſect. 6. the forfeitiire for granting licences without 
taking recognizances ſhall be together with coſts to him 
„ who lhall ſue.” = | | 


Of whichthey + Se. 48. By 26. Geo. 2. c. 31. ſ. 5. The clerks of 
ſhall deliver © the perce ſhall keep a regiſter or calendar of all the recog- 
an account to ce nizances ſo {ent or returned, and ſhall deliver to the 
8 juſtices at their general meetings in September, every year, 
meetings, for granting licences in each diviſion, or place, a true 
„ copy of ſuch regiſter or calendar; and that for every 
* rccognizance there ſhall be paid to the juſtices clerk, 
c taking ſuch recognizances, to the clerk of the peace, as a 
& fee for recording. and for making and delivering copies as 
_ ++ aforefaid, one ſhilling, and no more, by the perſon - 
„ licenſed, over and above the fees payable to the ſaid juſ- 

*« tices clerks.” 


As to the ninth particular, viz. The forfeiture of the 
recognizancs. | | 


The juſtices + Sed. 49. By 5. and 6. Edw. 6. c. 25. f. 3- * The juſ- 
may ſuppreſs © tices of peace of every ſhire, city, borough, &c. may at 
nc Ar pri IR ce their quarter-ſefſions by preſentment, information, or 
1 « ctherwiſe by their diſcretion, inquire of all ſuch perſons 
or conviction, ©* as ſhall be allowed to keep any alehouſe or tippling-houſe, 
or thewing „ and that be hound by recognizance as is aboveſaid, if 
cauſe. For « any of them have done any act whereby they have for- 
ney te feited the fame recognizance: and the ſaid juſtices ſhall 
where the pe-. upon every ſuch preſentment or information, award 
nalty is pro- ( proceſs againſt every fuch perſon fo preſented or com- 
ceeded for, „ plained upon before them, to ſhew why he thould not 
which ought @ forfeit his recognizance, and may alſo hear and determine 
be e. the ſame by all ſuch ways and means as by their diſcreti 
facias, Ld. © the ſame by all ſuch ways and means as by their diſcretion 
Ray. 1303, hall be thought good.“ 

1405. 


Vide Strange 631. contra. 


Juſtices may + Seck. 50. By 26. Geo. 2. c. 31. f. 2. Any juſtice of 
ON Curl ce the peace of any county, riding, city, liberty, or town- 

cauſe be corporate, wherein ſuch licence ſhall be granted, upon 
tewnthatthe “ complaint or information that ſuch licenſed perſon hath 
conditions of % done or committed any act, offence, or mifdemeanor, 
1 « whereby in the judgment of the ſame juitice ſuch recog- 
been funded. nizance may be forfeited, or the condition thercof broken, 


6c may 


A 
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may by ſummons (2) under his hand and ſcal require 
{ach perſon ſo complained of or informed aga:i1it to 
appear at the next general or quarter ſeſſions of the peng 
for the ſaid county, riding, city, liberty, or town-cor- 
porate, then and there to anſwer to the matter of ſuch 
complaint or information; and alſo may bind the perſon 
or per os who ſhall make fach complaint or information, 


or any other perſon or perſons, in a recognizance to 


appear at ſuch general or quarter ſeſſion, and give evi- 
dence againſt ſuch perſon ſo complained of or informed 
againſt; and the juſtices of the peace, in their general or 
quarter ſeſſions, ſhall have power to direct the jury which 
{hall attend at ſuch ſeſſions for the trial of traverſes or 
ſome other jury of twelve honeſt and ſubſtantial men, to 
be then and there impanelled by the ſheriff, without fee 
or reward, to inquire of the miſdemeanor charged in the 
ſaid complaint or information; and if ſuch jury ſhall 
find that the perſon ſo complained of or informed againſt 
hath done any act whereby the condition of his recogni- 
zance is broken, ſuch act being ſpecified in fuch complaint 
or information, it ſhall be lawful for the court of ſeſſion 
to adjudge ſuch perſon guilty of the breach of ſuch recog- 
nizance, which verdi& and adjudication ſhall be final to 
all intents and purpoſes, and thereupon the ſaid juſtices 


+ ſhall order the recognizance entered into by ſuch offen- 


der to be eſtreated into the court of exchequer, to be 
levied for his majeſty's uſe, and that the faid perſon, the 
condition of whoſe recognizance ſhall be ſo adjudged to 
be broken and forfeited, ſhall, from and after ſuch adjudi- 
cation, be utterly diſabled to ſell any ale, beer, cyder, 


perry, ſpirituous liquors, or ſtrong waters, for the ſpace 


of three years, and any licence granted to ſuch perſon 
during ſuch term, ſhall be void and of none effect. But 
the juſtices may adjourn the hearing and trial to the then 
next general or quarter ſeſſions, where the ſame ſhall be 
finally determined.“ 


+ Se. 51. By 26. Geo. 2. c. 31. ſ. 11. „If any perſon 
ſhall be diſabled by conviction to ſell ale, beer, cyder, or 
perry, he ſhall by the ſame conviction be diſabled to ſell 
any {pirituous liquors, any licence before obtained for that 
purpoſe notwithſtanding, and every licence granted to 
him for ſelling ale, beer, cyder, perry, or ſpirituous 
liquors ſhall be void, and if he ſhall ſell during ſuch diſ- 
ability he ſhall be puniſhed, or for ſelling without licence, 
and a certificate from the clerk of the peace (which he 


ſhall grant without fer) of ſuch conviction ſhall be legal 
evidence.“ | 


As 
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(2) If the juſ- 
rice convicts 
without 2 
ſummons, he 
1s liable to an 
information 
for the miſde- 
meanor. 
Strange 678. 
Ld. Ray. 1407. 
Seſſ. Cate 
353 

Ld. Ray. 1303. 
Ld. Ray. 1403. 
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As to the tenth particular, viz. Of ſuppreſing an unli- 
cenſed houſe, 


Refore this + Seck. 52. By 5. and 6. Edw. 6. c. 5 The juſtices of 
1 - Was és peace within every ſhire, city, borough, town-corporate, 
ws pon os. * — or liberty within this realm, or two of them at 

« the leaſt, whereof one : be of the 3 ſnall have full 


an alehouſe a Wm . l 
without li- © power and authority within every ſhire, city, &c. to re- 


cence, for it « move, diſcharge, and put away common felling of al- 


was a means 6 : | IG * 
. eee and beer in common alehouſes and tippling houſes. 
which any one was free to follow. But if it was diſorderly kept, it was indictable as 


2 nuſance. Salk. 45. 


Dalton c. 7, + Seck. 83. And it ſeems to have been the general opinion 
0 way 10. in the conſtruction of this clauſe, that an alehouſe-keeper 
14. Ray. 13 -z. ſuppreſſed in purſuance of it, cannot be atterwards licenſed 
1105. gaggain but in open ſeſſions. 

+ Sect. 54. By $5. and 6. Edw. 6. c. 25. ſ. 4. © If any 
« perſon, other than ſuch as ſhall be allowed by the ſaid 
« juſtices, ſhall obſtinately, and upon his own authority, 
« take upon him to keep a common alehouſe or tippling- 
* houſe, or ſhall, contrary to the commandment of the ſaid 
«« juſtices, or two of them, uſe commonly ſelling of ale and 
beer, except in fairs, that then the ſaid juſtices, or two of 
«© them, whereof one to be of the quorum, ſhall for every 
* ſuch offence commit every ſuch perſon ſo offending to 
the common gaol within the ſaid ſhire, city, borough, 
© &c. there to remain without bail or mainprize by the 
ce fpace of three days; and before his deliverance the faid 
* juſtices ſhall take his recognizance with two ſureties, 
de that he ſhall not keep any common alehouſe, tippling- 
„ houſe, or uſe commonly ſelling of ale or beer, as by the 
„ diſcretion of the ſaid juſtices ſhall ſeem convenient.“ 


L 


The exciſe- f Sed. 55. By 26. Geo. 2. c. 31. f. 9. Where any juſ- 

man's book to *© tice of the peace ſhall ſuſpect that any alehouſe-keeper, 

be proof of a (c victualler, or retailer, ſells ale, beer, cyder, or perry, with- 

Ong „ out ſuch licence, it ſhall and may be lawful for ſuch 

bans, * & juſtice to call ſuch ſuſpected perſon before him, and alſo 

c any exciſe-officer or gauger to produce before ſuch juſtice 

c his ſtock-book, or other account which ſuch officer 

« keeps, of the charge or ſurvey of ſuch ſuſpected perſon in 

<« reſpect of any of the liquors aforeſaid; and likewiſe to 

« examine ſuch exciſe- oſficer or gauger upon oath touching 

the manner in which ſuch officer ſurveys or charges ſuch 

ſuſpected perſon in reſpet of any liquors aforeſaid, or 
how or in what manner ſuch ſuſpected perſon aQuall 

6 pays the duties for any of the ſald liquors; and if it hal! 

appear 


- 
. 


4 


- 
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« appear by ſuch ſtock-book or other account, or by the 
examination of the ſaid officer or gauger, that ſuch per- 
« ſon ſo ſuſpected of ſelling any of the liquors aforeſaid, 
« js ſurveyed as a victualler or retailer, and is charged with 
the ſame duties that victuallers and retailers are uſually 
„ charged with, and pay for any of the liquors aforeſaid, 
« and is not intitled to the allowance or — given 
« to common brewers, then, and in ſuch cafe ſuch ſuſ- 
«« pected perſon ſhall be deemed an alchouſe-keeper, vic- 
© tualler, retailer, or ſeller of any of the liquors aforeſaid, 
to all intents and purpoſes, as if the ſame had been proved 


« 


QA 


** 


4 


Lad 


by two witneſſes.“ 


+ Seck. 56. By 26. Geo. 2. c. 31. f. 10. „ If any per- 
« fon ſhall make information before any one juſtice, and 
c ſhew probable cauſe that he ſuſpects that any perſon ſells 
& ale, beer, or other liquors without a licence from two 
« juſtices, it ſhall be lawful for ſuch juſtice to call ſuch 
« ſuſpeted perſon before him, and alſo to ſummon any 
other perſon as evidence, to prove the charge againſt ſuch 
« ſuſpeRed perſon ; and if ſuch perſon ſo ſummoned ſhall 
& refuſe to appcar, or when appearing ſhall refuſe to be ex- 
« amined upon oath, and give evidence as aforeſaid, ſuch 
« perſon or perſons ſhall forfeit the ſum of ten pounds, to 
& be levied by diſtreſs, &c. for the uſe of the poor where 
© the offender ſhall live.“ 


+ Se, 57. It ſeems that the juſtice may ſuppreſs an un- 
licenſed houſe at diſc:etion, for no appeal lies on the de- 
nial of a licence; and on a commitment of the crime the 
want of a licence can only come 1n queſtton, and not the 
reaſon why it was denied. | 


+ Se. 58. It is ſaid, that a licenſed houſe can only be 
1 uppreſſed by proceeding on a breach of the recognizance, 
or by indictment for ſuffering ſuch diforder as renders the 
houic a nuſance. 


+ Sef. 59. It is alſo ſaid, that when a houſe is ſuppreſſed 
as a nuſance, a new licence may be granted to another man. 


As to the eleventh particular, viz. Of the penalties for 
ſelling ale, beer, or ſpirituous liquors without licence. 


Set. bo. By 3. Car. 1. c. 3. © If any perſon ſhall 


«© upon his own authority, not being thereunto law- 


fully licenſed, take upon him to keep a common ale- 


{© houſe or tippliag-houte, or uſe commonly felling of ale 


or beer, cyder or perry, except in fairs, every ſuch per- 


„ {on 
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Juſtices may 
examine per- 
ſons ſuſpected 
not to be li- 
cenſed. 


Salk. 46. 
Stra. 631. 

Ld. Ray. 1303. 
1405. 


Salk. 45. 471. 


H utt. 1 Oe. 


8. Mod. 175. 
Strange 555. 
Seſſ. Caſ. 264. 


* 
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(3) The re- „ 
mainder of (c 
this ſe ct ion. 
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ſon ſhall for every ſuch offence forfeit twenty ſhillings 

to the ule of the poor of the parith where ſuch offence 
ſhall be committed; the fame offence being viewed by 
any mayor, bailiff, or juſtice of peace, or other hcad 
officer within the ſeveral limits, or confeſſed by the par- 
ty to offending, or proved by the oath of two witneſſes, 
to be taken before any mayor, bailiff, or other head of- 
ficer, or any juſtice of peace, being within the limits of 
their commiſſion.“ (3) 


which was recited in the former edition, preſcribed the form in which the penalty 


mould be levied; 


but as this part ſeems to be virtually repealed by ;. Geo. 3. c. 46. 


which preſcribes the amount and the manner of levying the penalties for this oſfence, 


I have omitted to 


Forfciture for 
ſelling in an 66 
unlicenſed ny 


houſe. 


«c 
cc 
cc 
40 
66 
40 


Puniſhment 


on perſons ſel- . 


ling diſtilled c« 
liquors V. ith- 6 
out licence. 


The penalty 


inſert it. Vide infra, 


+ Sec. 61. And by 4. Jac. 1. c. 4. © If any perſon ſhall 
ſell or deliver any beer or ale to any perſon that ſhall 
then ſell beer or ale as a common tippler, or al-houle- 
keeper, the ſame perſon not having a licence to ſell ale 
or beer (except it befor the ute of his houſehold only), 
he ſhall forfeit for every barrel 6s. 8d. and fo proportion- 


ally for other quantities, half to the poor, and half to 


him that ſhall ſue in ſeffions by action of debt, informa- 
tion, indictment, or preſentment.” | 


+ Set. 62. And by 24. Geo. 2. c. 40. ſ. 13. and 


Geo. 3. c. 6. © All the diſtilled liquors: that fhall be 
then, or at any time within fix months after conviction 
of ſuch unlicenſed perſon, found in the cuſtody, houſe, 
or other place occupied therewith, whether it be in his 
own occupation or not, ſhall, by warrant of the ſaid 


commiſſioners, or of one juſtice, be ſeized and ſtaved, or 


otherwiſe deſtroyed. And if any perſon ſhall offend again 
in like manner, the commiffioners or juſtices before 
whom he ſhall be convicted of ſuch ſubſequent offences, 
may inflict the penalties by any former law to be inflicted 
for ſuch offence, and allo commit the offender to the 
houſe of correction, not exceeding three months.” 


+ Sec. 63. And whereas the aforeſaid penalty of ten 


of retailing pounds is ſometimes inſufficient to deter offenders, it is 
diſtilled li- therefore enacted by 13 Geo. 3. c. 56. That whoever, for 


qquors without « 
a licence, in- ce 
creaſed. 


himſclt, or by any other perſon for his benefit, ſhall pre- 
ſume to retail any diſtilled ſpiritnous liquors, or ſtrong 
waters, without firſt taking out a licence for that purpoſe, 
in the manner before preſcribed and directed, ſhall forfeit 
fifty pounds for each offence, to be ſued for, levied, reco- 
vered, and mitigated by any law of exciſe now in force, or 


by action of debt or information at Weſtminſter, half to 


the king, half to the proſecutor: but this penalty ſhall 
| | | 6 not 


Kh * a >” OY a 


 « {ach houſe or place, or the occupier thereof, to fell ale, 
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&« not either by the commiſſioners or juſtices be reduced be- 
« low five pounds.” | 


' + $28. 64. But by 29. Geo. 2. c. 12. f. 32. If any The repreſen- 
* perſons fo licenſed to tell ale, beer, or other exciſeable catives of a 
« Jiquors, ſhall die or 1emove from the alehouſe, or other „ 
« place wherein ſuch ale, beer, or other liquors, ſhall, by kr pay dee 
« virtue of ſuch licence, be fold, it ſhall and may be law- the licence, 
« ful for the executors, adminiſtrators, and aſſigns of ſuch without the 


« perſon ſo dying or removing, who ſhall be poſſeſſed of certiacate re- 
quired by 26, 
. . = CO, 2. E. 21. 

« beer, or other liquors therein, during the reſidue of the vide ante 


term for which ſuch licence ſhall have been granted to page 273. 
the perſon ſo dying or removing, without any certificate 

from any juſtice of the peace, or any new licence to 

be had and obtained in that behalf, any thing in 26. 

« Geo. 2. or any other law to the contrary notwith- 

oY ſtanding.” 


* - - * — 
* * A A 


+ Sc. 65. By 5. Geo. 3. c. 40. ſ. 22. it is recited, that by All the former 
the laws now in force, perſons ſelling ale or beer, or other ex- penalties upon 


ciſeable liquors by retail, without licence, are liable and ſub- perſons felling 


je& by different laws to different penalties and puniſhments, 1 


which has occaſioned much confuſion, and an ill and impro- for that pure 
per uſe has been made thereof in many inſtances: and for poſe, made 
the prevention thereof it is enacted, That every perſon uniform. 
« lawfully convicted of ſelling ale or beer, or other exciſe- 

« able liquors by retail, without being duly licenſed ſo to 

„ do, ſhall, for every ſuch offence, forfeit and undergo 

e the ſeveral penalties and puniſhments herein-after men- 

© tioned, and provided in that behalf, inſtead and in licu 

cc of the ſeveral pecuniary and corporal puniſhments which 

they are now liable or ſubject to by any law now in 

© force; that is to fay, for the firſt offence the ſum of 

« forty ſhillings, and alſo the coſts and expence of con- 

„ yicting fuch offender; and in caſe ſuch ſum, together 
„with the charges and expences of convicting ſuch of- 

„ fender, ſhall not be paid within the ſpace of fourteen 

* days next after ſuch conviction, that then the offender 

« ſhall ſuffer impriſonment for one month, unleſs the ſaid 
penalty, and the coſts, charges, and expences of ſuch con- 

<« viction ſhall be ſooner paid; for the {econd offence four 

« pounds, &c. and, if not paid within a week, two months 

* impriſonment; and for the third, and every other of- 

“ fence, the ſum of fix pounds, &c. and, if not paid in 

“ three days, three months impriſonment. All which faid 

„ coſts and expences ſhall be aſſeſſed, ſettled, and aſcer- 

e tained by the juſtice or juſtices of the peace before whom 

** ſuch offenders ſhall reſpeRively be conviged; and all 
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Juſtices may 
hear and de- 
termine the 
offence. 


N. B. The 
number of 
witneſſes ne- 


ceſſary toward . 


the conviction 
15 not here 


mentioned, 


and therefore 
this ſeemeth 
to reſt as it was 
before, on the 
ſtatute of 3. 
Cats . . 3. 
which directs 
the conviction 
ta be on con- 
ſeſſion of the 
offender, or 
oath of two 
witneſſes. 1. 


Burn, 24. 


Penalty on 
witneſſes not 
obeying ſum- 
mons. 


N. B. This pe- 
nalty is but 
mall, and 
might defeat 
the intention 


of the act; for 


by the witneſs 
paying 20s. the 
offender may 


Or NUSANCES RELATING Bk. I. 


the penalties, forfeitures, &c. ſhall go, half to the king, 
and the other halt to the informer, together with all ſuch 
coſts, charges, and expences, to be aſſeſſed or aſcertained 
as aforeſaid.” 


+ Sect. 66. And by 5. Geo. 3. c. 46. ſ. 29. „It ſhall be 
lawful for any one or more juſtice or juſtices of the peace 
of the county or place to hear and determine the ſame 
offences in a ſummary way; which ſaid juſtice or juſtices 
of the peace are hereby authoriſed and required, upon 
any information exhibited, or complaint made in that 
behalf, to or before him or them, to ſummon the party 
or parties accuſed, and alſo the witneſſes on either fide 
(if they ſhall be required to ſummon any ſuch witneſſes), 
and upon the appearance or contempt of the party or 
parties accuſed, by not appearing, to proceed to examine 
and hear the matter in a ſummary way; and alſo to ex- 
amine ſuch witneſſes on oath as ſhall be produced therein 
and to give his or their judgment thereon ; and in oh 
he or they ſhall convi the party or parties ſo accuſed 
or complained againſt, of the offence laid to his, her, or 
their charge, and ſuch party or parties ſhall refuſe or neg- 
le& to pay the penalty or penalties, for which he, ſhe 
or they ſtand convicted, within the time n before 
mentioned for that purpoſe, together with the coſts of 
ſuch convidtion or convictions, to be aſſeſſed, ſettled, 
and aſcertained as aforeſaid; that then it ſhall be lawful 
for every ſuch juſtice and juſtices to iſſue a warrant under 
their hands and ſeals, for the apprehending and com- 
mitting to priſon any ſuch offender, for ſuch time and in 
ſuch manner, as the nature of the offence ſhall require, 
according to the true intent and meaning of this act.“ 


+ Sed. 67. By F. Geo. 3. c. 46. ſ. 24. Whoever 


ſhall be ſummoned as a witneſs before ſuch juſtice touch- 


ing the matters aforeſaid, either on the part of the pro- 
ſecution, or the party accuſed, and ſhall neglect or re- 
fuſe to appear at the time and place to be for that purpoſe 
appointed, without a reaſonable excuſe to be allowed of 
by ſuch juſtice ; or appearing ſhall refuſe to be examined 
on oath and give evidence before fuch juſtice, thalil forfeit 
twenty ſhillings, to be levied and paid in ſuch manner 
and by ſuch means as are 'hgrein-betore diredged as to 
other penalties.“ | | 


chance to etcape the payment of 2, 4, cr 61, beſides charges. But there is a clauſe in 
the ſtatute of 26. Geo. 2. c. 31. which impoſes on the like offence a penalty of 100. 


1. Burn, 24. 


+ Seer ; 
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Setz. 68. By 5. Geo. 3. c. 46. ſ. 25. © Perſons ag- 


1 


grieved by the conviction or judgment of any juſtice or 


juſtices of the peace, for any of the offences aforeſaid, 


and ſhall give ſecurity to the ſatisfaction of ſuch juſtice, 
&c. for payment of penalty, coſts, and expences, to be 
expreſſed in the warrant of diſtreis on ſuch conviction, 
may appeal to the next quarter- ſeſſions, unleſs the ſame 
be held within tix days or leſs next after ſuch conviction ; 
and in that caſe to the juſtices aſſembled at the next ſeſ- 
ſions after ſuch ſeſſions, and not afterwards; and the 
judgment of ſuch ſeſſions ſhall be final and concluſive. 
And if ſuch appeal be frivolous and vexatious, the party 
grieved by the fame ſhall have coſts, &c. not exceeding 
five pounds,” 


237 


How perſons 
aggricved may 
appeal. 


N. B. There 
ſcems to be a 
miſtake in ſet- 
ting forth that 
the coſts ſhall 
be expreſſed 


in the warrant. 


of diſtreſs; for 
no power of 
diſtreſs 1s 
given: the 
meaning 
ſeems to have 
been, that the 


ſame ſhall be expreſſed in the conviction, as ſpecified in the form preſcrived by the 
act. 1. Burn, 25. But by 9. Geo. 3. c. 6. this act ſhall not extend to 


without licence. | 


As to the twelfth particular, v:z. Of extortion in public- 


houtes. 


cc 


«6 


Se. Eg. By 12. Edw. 2. c. 6. VNo officer in city or 
in borough, that by reaſon of his office ought to keep 
aſſizes of wines and victuals, ſo long as he is attendant to 
that office, ſhall not merchandize for wines nor victuals, 
neither in groſs nor by retail; and if any be convict of 
ſuch offence, the merchandize ſhall be forfeited to the 
king, and the third part thereof delivered to the part 
that ſned for the ſame, &c.” 


+ Sc. 70. By 3. Hen. 8. c. 8. As often as any vic- 
tualler choſen to bear any office within any city, borough, 
or town- corporate, which for the time that he ſhall 
{ſtand and be in ſuch office ſhould have the aſſeſſing and 
correction for ſelling of victuals, that then two dilcreet 
and honeſt perſons of the ſame city, borough, or town- 
corporate, not Heing victuallers, nor any of them being 
a victualler, ſhall be choſen by the commonalty of the 
ſame city, borough, or town-corporate, in like form as 
the ſaid officer ſhall be choſen ; which two perſons, with 
the ſaid officer, ſhall be ſworn truly to ſeſs and let the 
prices and aſſizes of victual there, for the time that any 
ſuch victualler ſhall abide in the ſame office: and that 
then it ſhall be lawful to all and every of the ſaid officers, 
after the ſame victuals be ſet and ſeſſed by the fame officer, 
and the ſaid two perſons, or one of the ſame two perſons, 
the other being abſent, to merchant and ſell wines, and 


all other victual in groſs, and at retail, during the time 
| | "that 


alter any acts 


made ſince the 8. Geo. 2. c. 18, relating to the ſelling of ſpirituous Iiqucrs by retail 
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b N „ that he ſhall be in any ſuch office, without any thing 

therefore to forfeit ; the ſaid ſtatute, act, and ordinance 
of 12. Edw. 2. or any other act or acts, ordinance, or 
© ſtatute to the contrary made in any wiſe notwith- 
„ ſtanding.” 1 | 


vide C. Jac. I Sec. 71. By 21. Jac. 1. G 21. „All hoſtlers or inn- 
609, 610. „ holders fhall fell their horſe-bread, hay, oats, beans, 
2. Roll. 225, „ peaſe, provender, and all kind of victual, both for 
226. * man and beaſt, for reaſonable gain, having reſpe& to 
„the prices for which they ſhall be fold in the markets ad- 
“joining, without taking any thing for litter.“ 


Carthew io. And every hoſtler and innkeeper in any town or vil- 

Skinner 291. © lage, being a thoroughfare, and no city, town-corporate, 

A _ * or market-town, wherein any common baker, havin 

+. Hen. 6. 53. been an apprentice to the trade for ſeven years, is dwell- 

| ing, may make within his houſe horſe-bread ſufficient, 
« law ful, and of due aſſize, according to the price of grain 
* or corn; any thing in the ſaid ſtatute contained to the 
6 contrary notwithſtanding.” 


„% And if the horſe-bread, which any of the ſaid hoſt- 
“ lers or innholders ſhall make, be not ſufficient, lawful, 
« and of due aſſize, according to the price of grain and corn, 
& as abovelaid; or that if any of them ſhall offend in any 
« thing contrary to this act; the juſtices of afſize, juſtices of 
« oper and termmer, juſtices of the peace in every ſhire, li- 
„ berty, or franchiſe within this realm, ſheriffs in their 
turns, and ſtewards in their leets, may inquire, hear, and 
« determine the ſaid offences of the ſaid hoſtlers and inn- 
„ holders, who ſhall be fined for the firſt offence ac- 
« cording to the quantity of the offence, and for the ſe— 
« cond offence ſhall be impriſoned for one month, aid for 


« the third ſhall ſtand upon the pillory, &c.“ 


As to the thirteenth particular, viz. Of publicans ſuffering 
tippling and drunkenneſs. * | 


Salkeld ac. , Sed. 72. By 1. Jac. 1. c. 9. and 4. Jac. r. c. 15. and 21, 
J Jac. 1. c. 7. and 1. Car. 1. c. 4. If any inn-keeper, vic- 
Publicans are { tualler. or alehouſe-keeper, or any keeper of a tavern, or 
rage — « one who ſells wine in his houſe, and alſo keeps an inn, or 
u i « victualling in his houſe, do permit or ſuffer any perſon, 
houſes. « whether ſuch perion be an inhabitant of the place where 
„ ſuch inn, &c. ſhall be, or not, to continue drinking or 

« tippling in any inn or victualling-houſe, &c. other than 

“ ſuch as {hall be invited by any traveller, and ſhall accom- 

% pany him only during his neceſſary abode there; and 
| e e CHE. - 


.# 
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« other than Jabouring and handicraftsmen in cities, and 


towns corporate, and market towns upon the uſual work- 
ing days, for one hour at dinner time, to take their diet 
in an alehcufe; and other than labourers and workmen, 
who for the foilowing of their work by the day, or by the 
great, in any city, town corporate, market town, or vil- 
lage, ſhall for the time of their ſaid continuing in work 
there, 16journ, lodge, or victual in any inn, alehouſe, or 
other victualling-houſe; or other than for urgent and 
neceflary ochaſions, to be allowed by two juſtices of peace, 
that then every ſuch inn-keeper, &c. ſhall forfeit ten ſhil- 
lings to the ule of the poor of the pariſh where ſuch of- 
tence thall be committed ; the ſame offence heing viewed 
and en by any mayor, bailiff, or juſtice of the peace 
within their feveiZ*l limits, or found by verdict on a trial 
upon an indictment at affizes, ſeſſions, or court leet, or 
proved by the oath of (a) one witneſs to be taken before 
any mayor or bailiff, &c. or any one juſtice of tie peace, 


or by the voluntary confeſſion of any offender, after which 


confeſſion the oath of ſuch offender ſhall be taken, and be 
a ſufficient proof againſt any other offending at the lame 
time.“ 


Sef. 73. And by 1. Jac. 1. c. 9. ſ. 3. © The ſaid penalty 
of ten thillings ſhall be levied by the conſtables or church- 
wardens of the pariſhes where the offence ſhall be commit- 
ted, by way of diſtreſs, and for default of ſatisfaction 
within fix days, the fame to be preſently appraiſed and 


* fold, and the ſurpluſage to be delivered to the party of 


whom the diftrels was taken, and for want of ſuſhcient 
diſtreſs the party offending to be by the ſaid mayor, &c. 
committed to the common gaol, there to remain till the 
laid penalty be paid. And if the faid conſtables or church- 


_ wardens do neglect their duty in levying the faid penalties, 


or in default of diſtreſs do neglect to certify the ſame within 
twenty days to the ſaid mayor, &c. every perſon fo of- 
fending ſhall forfeit forty ſhillings to the uſe of the poor 
of the pariſh where ſuch oftence ſhall be committed, to be 
levied by diſtreſs of goods, by warrant from any one juſ- 
tice of peace, &c. to be taken and detained fix days; 
within which, if payment be not made, the ſame goods 
to be appraiſed and ſold, &c.“ 
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4. Jac. 1. 6. 


(a) 21. Jac. I, 
7 


Hew the pe- 


nalty for ſo 
doing 1s to be 
levied. 


Se. 74. But by 1. Jac. 1. c. 9. © The puniſhment of How this of- 


ſuch as ſhall offend againſt the ſame within either of the fence may be 
puniſhed in 


the viiverſie 
ties. 


two univerſities, or the precincts or liberties of the ſame, 
{hall be done upon the offenders, and juſtice miniſtered 
in this behalf, according to the intent of the ſaid law, by 
the governors, magiſtrates, juſtices of the peace, or other 


Vo. II. : U 1 « principal 


- 
i 


20 9 


The puniſh + 
ment of 
drunkards. 


(a) 4 Jac. 


1. c. 5. pur. 11. 
(4) 21. Jac. 
1 Fo 

4. Jac. 1. 5. 


ir) Par. 6. 


The puniſh- 
nt of re- 
Pp 1d tip—- 
pling. 

(a) 13 Ca. 1.4. 
(%. Ja. 1.7. 
Supra ſect. 17. 


J wirtaTtiNnNG . 


principal officers of cither of the ſaid univerſities, to whom 
& in other cafes the adminiſtration of juſtice, and correc- 
tion and puniſhment of offenders by the laws of this realm 
* and their {evera} charters doth belong; and that no other 
& within their liberties, for any matter concerning the ſaid 
% law contrary to their ſeveral charters, do intermeddle, and 
« that al! penalties to be forfeited by virtue of the ſaid act, 
„ within either of the univerſities or the livertics or Pre- 
„ cincts of the ſame, thall be levied by the officers or mi- 
“ nifters of either of the ſaid univerſities, to be from time 
„to time in that behalf appointed by the vice-chancellors 
thereof for the time being reſpectively; ; and that all powers 
** and authorities given by the ſaid act, ſhall by the gover- 
& nors, magiſtrates, and principal offcers aboveſaid, of 
& either of the ſaid univerſities, be uy executed within 
&« either of the ſaid univerſitics, Kc.“ 


* 


Set. 75. By 4. Jat, 1. c. §. and 21. Jac. 1. c. 7. 
& Whoever ſhall be drunk, and within (a) ſix months after 
e ſuch offence thall be convict thereof, either on an indict- 
© ment at aſſizes or ſeſſions, or court Icet, or before any (5) 
& Juiticcs of peace in any county, or any Juſtice of peace, 
or other head omcer in any city or town-corporate, upon 
c view, or confeſſion, or by oath of one witneſs, ſhall forfeit 
« five ſhillings, to be paid within one week after conviction 
« to the church-wardens of the pariſh where the offence 
« ſhall be committed, &c.: and if tuch perſon ſhall refuſe or 
m Z neglect to pay the ſaid forieiture, the ſame ſhall be levied 

of his goods by warrant or precept from the ſaid court, 

cc or judge before whom the ſame conviction ſhall be: and 
« if the offender be not able to pay the ſaid ſum of five {hj1- 
lings, he ſhall be committed to the ſtocks for every of- 
©& fence, there to remain fix bours ; and if he thall be con- 
* yiced a fecond time of the like offence, he ſhall be bound 
ce to the (c) good behaviour, with two ſureties in a recog- 
& nizance of ten pounds. And it any conſtable or other 
«interior ofticer of the p Pes: where the offence ſhall be com- 
“% mitted, & c. do neglect ue correction of the ſaid of- 
& fender, or the due . of the ſaid penalties, he ſha 

« forfeit ten ſhillings to the uſe of the poor, &c. to be levied 
„ by way of diſtrels, by warrant from any mayor, &c.“ 


Sect. 76. By 4. Jac. 1. Cc. 5. and 21. Jac. 1. c. 7. and 
r any perſon ſhall remain or continue 
0 drinking or tippling in any inn, victualling-houſe, ale- 
« houſe or (d) tavern, &c. whether he be an (e) inhabitant 
of the place at the time of ſuch drinking or not; and the 
c ſame be viewed by any mayor, or other head officer or 


“ juſtice of peace, or confeſſed by the offender, or proved 
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by one witneſs in the manner preſcrihzed for the above- 

mentioned offence of fuffer:ng tipphng in public houſes, 4. Jac. 1. 5. 
unleſs it be in ſuch cates as are excepted in the above PT: 11. 
mentioned act. relating to the ſaid offence of ſuffering tip- 
pling, &c. every perton ſo offending, and being con- 
vict within fix months, ſhall forteit three ſhillings and 
four-perice to the uſe of the poor of the parith where the 
offence ſhall be committed, to be levied by way of diſtreſs 
in ſuch manner as the abovementioned forfeitures for 


Supra ſet. 20, 


drunkenneſs are to be levied: and if any ſuch offender be 


not able to Hay the ſaid forfeiture, any mayor, head-of- 


* ficer, juſtice of peace, or court Were any ſuch conviction 


ſhall be, may ſet him in the ſtocks for four hours.“ 

Sect. 77. And by 4. Jac. 1. c. 5. ſ. 7. All conſtables, Ono to be 
church wardens, hcadboroughs, tithingmen, aleconners a woe 
and ſidemen ſhall in their ſeveral oaths incident to their ent ſuch of- 
ſeveral offices, be charged in like fort to preſent the of- fences. 
fences contrary to the laid ſtatute.“ 


Sect. 8. But by 4. Jac. 1. c. 5. I. 8. it is provided, That Eccienaſtical 
nothing therein contained ſhall in any wiſe abridge the J47i&-ction. 
eccleſiaſtical juriſdiction.” And it is further provided, Oly one pu- 


ſ. 9. © That no offender, who hath once been puniſhed for niſhment. 
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his offence againſt any article of the ſaid act, by any the 

ways or means before limited, ſhall be eftſoons puniſhed 

tor the ſame offence by any other ways or means.“ 

Scd?. 79. By 4. Jac. 1. c. 5. ſ. 10. © Nothing in the ſaid ON 0 ref 
© . _ a6 48 . 5 3 ice the rights 

act contained ſhall be prejudicial to either of the univer- f the àni— 

ſities, but that the chancellor, maſters, and ſcholars, &c. yergrics. 

may as fully uſe and enjoy all their juriſdictions, rights, 

privileges, and charters, as before the ſaid ſtatute they 

had or might have done; any thing in the taid act to the 

contrary notwithſtanding.” 


Set. 80. By 7. Jac. 1. c. 10. If any perſon being an Additional 
alchoufe-keeper, thall be lawfully convicted for any of- punitament, 
fence committed againſt any of the branches of either of 

the ſaid acts of 1. ſac. 1. c. 9. or 4. Jac. I. c. 5. he thall Vide L. Raye 
tor the ſpace of three years next enſuing the ſaid convic- mond 1303. 
tion, be utterly diſabled to keep any ſuch alehouſe.“ 1 * 


+ Se. ST. By 30. Geo. 2: C. ki 14 If any perſon or publicans not 
perſons licenſed to fell any forts of liquors, or who ſhall to ſuffer 
ſell or ſuffer the ſame to be fold in his, her, or their gambling by 
houſe or houſes, or in any out-iouſes, ground, or apart- lervants in 
merits ther he 8 ſhall k i obs FOR gl their houſes 
ments thereto belonging, Ay KNOWINTIgLY after By gam on penaky of 
ing with cards, dice, draughts, ſhuffle-board, Miiliſſippi, rol. 
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or billiard-tables, ſkettles, ninepins, or with any other 
implement of gaming by any journeymen, labourers, ſer- 
vants or apprentices; on conviction by confeſſion, or on 
the oath of one witneſs, before any juſtice of the county 
or place within ſix days after the offence committed, he 
ſhall forfeit forty ſhillings, and for every like offence at- 
terwards ten pounds, to be levied by warrant of diſtreſs, 
and three fourths thereof paid to the poor, and the other 
fourth to the party on whole information the offender 


ſhall be convicted.“ 


Sect 82. And it is further enacted, © That if any ſuch 
perſons ſhall fo game as aforeſaid, and complaint thereof 
ſhall be made on oath to a juſtice of the place, he may iſ« 


ſue his warrant to a conſtable to apprehend and carry ſuch 


offender before a juſtice of the county, and on conviction 
as aforeſaid, he ſhall forfeit from five to twenty ſhillings, 
or be committed to hard labour.“ | 


CHAP- 
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CHAPTER THE SEVENTY-NINTH. 


Or MONOPOLIES, 


Aer is an allowance by the king to a particular 
perſon or perſons of the ſole buying, ſelling, making, 
working, or uſing of any thing, whereby the ſubject in ge- 
neral 1s reſtrained from the freedom of manufacturing or 
trading which he had before. Monopoly differs from ingro//- 
ing only in this, that monopoly is by patent from the king, 
and ingroſſing by the act of the ſubject between party and 


But for the better underſtanding of this ſubject, I ſhall 


conſider, 
1. In what caſes Monopolics are illegal. 
2. How Monopolies may be eſtabliſhed or ſuppreſſed. 
3. In what caſes the king may grant LETTERS PATENT. 


4. How far auTHORs and BOOKSELLERS have an excluſive 
copy-right in literary works. 


5. How far ENGRAVERs have an excluſive right in en- 
gravings. 


6. How far cALLICo PRINTERS have an excluſive right 
in their patterns. 


As to THE FIRST POINT, vi. In what caſes Monopolies 


are illegal. 


Sect. 1. It is ſaid, that all grants of this kind relating to 3. Mod. 132. 
any known trade are made void by the common law, as be- we 
ing againſt the freedom of trade, and diſcouraging labour, Rail. pin 
and induſtry, and reſtraining perſons from getting an honeſt 2. Roll. 270. 


livelihood by a lawful employment, and putting it in the Godb. 254. 


power of particular perſons to ſet what prices they pleaſe on 2. Inſt. 63. 47. 


a commodity ; all which are manifeſt inconveniences to the 385 _ w 
publick ( I Jo 132 to 137. 
165 to 173. 197 to 204. 223 to 226. Eaſt India Com. v. Sandys. 


(1) The king, and none but the king, Skinner 224. by his charter, may conſtitute 
fraternities for the management of foreign and domeſtic trade, 8. Co. 125. who may 
make by-laws in reſtraint, if they be for the regulation of trade, See Com. Dis- Bi- 
law, b. 3. c. 3. Trade B. P. 1. D. 4. 10. Mod. 139. 

U 3 Sec. 
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(4) 2. R. Ab. Sed. 2. And upon this ground it hath been (a) reſolved, 
214. that the king's grant to any particular corporation ot the 
I'oft. 182 . - | SIT. 
3 lat. 61. fole importation of any merchandize is void, whether ſuch 
merchandize be prohibited by ſtatute or not (2). 


(2) Hence alſo it ſeems, that the king's charter, empowering particular perſons to 
trade to and from ſuch a place is void, fo far as it gives ſuch perlons an exclufive right 
of trading and debarring all others: and it ſeems now agreed, that nothing can ex- 
clude a ſubjec from trade but an act of parliament, Ray. 439. Chan. Ca. 165. Ver- 
non 127. Skinner 165. 3. Mod. 126. 3. Bacon 627. c. 3. Trade 4. 


60 2. R. Abr. Fegg. 3 And for the like reaſons alſo it hath been reſolv- 


3 


3 1055 ed, that the grant of the ſole (4) ingroſſing of wills and in- 
0 1. IM Frentories in a {piritual court, or of the tolc (c) making of 
2. R. Abr. bills, pleas, and writs in a court of law, to any particular 
214. perſon, is void. | | 

3 Mod. 75 

Vern. 120. 10. Mod. 107. 131. 133. 


J 


(4) 11. Co. Sec. 4. Alſo it hath been adjudged, that the king's grant 

935 1 8 &c. of the ſole making, importing, and felling of (% playing 

_ c. cards, is void, note ithſtanding the pretence that the playing 

2. Inſt. 47. With them is a matter merely of plealure and recreation, and 

Vide 2. Atk. often much abuſed, and therefore proper to be reſtrained ; 

43 4. for hnce the playing with them 1s in itſelf lawful and inno— 
cent, and the making of them an honeſt and laborious trade, 
there is no more reaton why any ſubject thould be hindered 
from getting his livelihood by this than by any other em- 
pioyme:t. | 


3. Inſt. 181. Sec. 5. Alloit is holden, that the procuring or making 

2. Inſt. 47.62. uſe of an vniawivl monopoly is farther reſtrained by the 
| common lav, by ſubhjecting thoſe who are guilty thereof to 
a fine and impriſonment for the offence, as being malum in 
ſe, and contrary to tie ancient and fundamental Jaws of the 
kingdom. And it is taid, that there are precedents of pro- 
ſecutions of this Kind in former days; but] cannot find any 
modern initance thereof. 


Sea. 6. By 21. Jac. 1. c. 3. © All monopolies, and all 
commiſſions, grants, licences, charters and letters patents 
to any perſon or perſons, bodics politic or corporate what- 
ſoe ver, of or {or the ſole buying, ſelling, making, work- 
ing, or uſing of any thing within this realm, or //ales, 
or of any other monopolies, and all proclamations, inhi- 
bitions, reſtraints, warrants of afiitiance, and all other 
matters whatſoever any way tending to the inſtituting, 
ſtrengthening, furthering, or countcnancing of the ſame, 
*© or any of them, are altogether contrary to the laws of this 
realm, and ſo are and ſhall be utterly void, and of none 
eftect, and in nowiſe to be put in ure or execution.“ 
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ar. Jac. 1. c. 3. f. 2 Al per rſons, bo- 
dies politic and corporate i {hall be dilabled 


and uncapable to have, ute, exerciſe, or put in ure any 


monopoly, or any ſuch commiſhon, grant, or licence, 
&c. or cls thing tending as aforeſaid. or any liberty, 


power, or faculty, grounded or pretended to be grounded 


upon them, or any of chem.“ 


Sen, 8. By 21. Jac; 1. c. 3. f. 7. a0 hall 
not extend to any grant, privilege, power, Or authority 
whatſoever before the faid act, made, granted, allowed, or 
conſirmed by any act of parliament, ſo long as the ſame 
ſhall continue in force.” 


Sed, 9. And by + AC, 1: . f. 9. Nothing in 
the ſaid act contained hall _ in any wiſe prejudicial to 
any city, borough,. or town corporate within this realm, 
concerning any grants, Charters, or letters patents to 
them made, or concerning any cultom uſed by or within 
them, or unto any corporations, companies, or fellow- 
ſhips of any art, trade, occupation, or myſtery, or to any 
companies or ſocieties of mcrchants within this realm, 


erected for the maintenance, enlargement, or ordering of 


any trade or merchandize; but that the ſame charters, 


cuſtoms, corporation 1s, &c. and their liberties and immu— 


nities hall be of {uch force and effect as they were before 
the making of the ſaid act, and of none other,” 


Seck. 10. By 21. Jac. 1. c. 3.1. 10. Nothing in the ſaid 


act ſhall extend to any commihon, grants, or letters pa- 


* tents, concerning the digging, making. , or compounding 


of ſaltpetre, or gunpowder, or the cat Ling or making of 


* ord1ance, or ſhot for ordnance; nor to any grant or lct- 


ters patents of any office erected before the making of the 
{aid ſtatute, and then in being, and put in execution, other 
than ſuch offices as had been decried by proclamation ; but 
that all ſuch gral its, &c. ſhall be of the like force and et, 
fect, and no other, as it the ſaid act had never been made.“ 


+ Se&. 11. But it is cnacted by 16. Car. 1. c. 21. That 
it hall be lawful for ail perſons, as well ſtrangers as natu- 
ral-born ſubjects, to import any quantities of gunpoweoer e 
whatiozver, paying ſuch cuſtoms and duties for dne fame 
as by parliament ſhall be limited; and that it ſhall be 


1. Jac. 2. 


5. Geo. 15e. 2 


11. Geo. 


Co 2.Js 


4+ Geo. 


c. 29. 
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lawlul for all his majeſty's ſabjeas of this his realm of 15. Go. 2. 


England, to make and fell any quantities of gunpowder at 
lis pleafure, and alſo to bring into this kingdom any 
quantities of ſaltpetre, brimſtone, or any other materials 


C. 2. 
1 10. 


405 „ 


for the making of gunpowder : and that if any perſon ſhall c. 16. 


VU 4. 66 put 


2. 


5- Inſt. 185. 


3: Inſt. 135, 


3. Inſt. 182, 
24 g 


2. Atk. 484. 
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e put in execution any letters patents, proclamation, ediQ, 
& act, order, warrant, reſtraint, or other inhibition what- 
* ſoever, whereby the importation of gunpowder, ſaltpetre, 
cc hrimſtone, or other the materials aforementioned, ſhall 
© he anywiſe prohibited or reſtrained, he {hall incur a præ- 


« munre.” 


Hall. 12. By 24 Jac. 1- e. t, 12. © Nothing in 
te the ſaid act contained ſhall extend to any commiſſion or 
& grant concerning the digging, compounding, or making 
* of allum, or allum mines, &c. nor concerning the licen— 
& fing of the keeping of any tavern or ſelling of wines, to be 
« ſpent in the manſion-houſe, or other place in the tenure 
ce or occupation of the party felling the ſame ; and a farther 
6+ proviſion is made in the latter part of the ſtatute, for ſowe 
&« pazticular grants to particular corporations and perſons, 
te as Newcaſtle : pon Tyne, So. W 


Sef. 13. But it is ſaid, that the ſaid clauſe relating to 
allum was needleſs, becauſe all ſuch mines belong of courſe 
to the perſons in whoſe grounds they are, and therefore na 
privilege concerning them can be granted but in the king's 
own ground. : | 


As to THE SECOND POINT, v/z. In what manner illegal 
monopolies may be ſuppreſſed. | 6 


Set. 14. By 21. Jac. 1. c. 3.1. 3. All monopolies, 
& and all ſuch commiſſions, grants, and licences, &c. and all 
« other things tending as aforeſaid, and the force and vali- 
s dity of them, cught to be, and ſhall be examined, heard, 
& tried, and determined, by and according to the common 
& laws of this realm, and not otherwiſe.”? | | 


Seck. 15. In the conſtruction of this clauſe it hath been 
holden, that all matters of this kind ought to be tried in the 
courts of common law only, and not at the council table, 
or in the court of chancery, or any other court of like na- 


ture (3 +; 


(3) Chancery will never eſtabliſh a right claimed under a charter from the crowny 
till thcre has been an action at law to try the right, 2. Avcyns 484. But it is the high- 
eſt point of the Lord Chancellor's jus iſdiction to cancel the king's letters patent under 
the Great Seal, 4. Inſt. $8. And where a patent 1s granted to the prejudice of the 
ſübj c, the king of right is to permit him pe his peticion to uſe his name for the re- 


cal of it in 
P. incc's Caſe. 
ing the effect 


Cowp. 173. 


a ſcire facias at the king's ſuit, 3. Lev. 221. Dyer 197. 8. Cokę, 
11. Coke 74. 2. Ventris 344. 6. Mod. 229. Rut queſtions concern» 
and extent of letters patents can only be trizd in the King's courts, 
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Selk. 16. And by 21. Jac. 1. c. 3. f. 4 If any per- 
& ſon ſhall be hindered, grieved, diſturbed, or diſquieted, 
& or his goods or chattels any way ſeized, attached, diſ- 
« trained, taken, carried away, or detained, by occaſion or 
« pretext of any monopoly, or of any ſuch commiſſion, 
grant, or licence, &c. or other matter or thing tending as 
&« aforeſaid, and will ſue to be relieved in any of the pre- 
“ miſes, he ſhall have his remedy for the fame at the common 
% law, by action grounded on the ſaid ſtatute, to be heard 
c and determined in the king's bench, common pleas, or 
„ exchequer, againit the party by whom he ſhall be ſo hin- 
«© dered or grieved, &c. or by whom his goods ſhall be fo 
* ſeized or attached, &c. wherein every ſuch perſon which 
* ſhall be ſo hindered or grieved, &c. or whoſe goods ſhall 
« be ſo ſeized or attached, &c. ſhall recover three times ſo 
« much as the damages which he ſuſtained by means of ſuch 
& hindrance, &c. and double coſts ; and in ſuch ſuits, or 
* for the ſtaying or delaying thereof, no eſſoin, protection, 
« wager of law, aid prayer, privilege, 1njunction, or order 
ce of reſtraint, ſhall be in anywile prayed, granted, admit- 
te ted, or allowed, nor any more than one imparlance: and 
« if any perſon ſhall, after notice that the action depend- 
* ing is grounded upon the faid ſtatute, cauſe or procure 
« any action at the common law grounded thereon to be 
« ſtayed or delayed before judgment, by colour or means of 
“any order, warrant, power, or authority, ſave only of the 
„ court wherein ſuch ackion ſhall be depending, or after 
« judgment ſhall cauſe or procure the execution to be ſtayed 
or delayed, by colour or means of any order, warrant, 
ce power or authority, ſave only by writ of error or attain, 
te that then the ſaid perſon or perſons ſo offending ſhall in- 
e cur a præmunire.“ 


Seck. 17. It is faid, that the firſt branch of this laſt 
_ clauſe relating to the delaying of cauſes of this kind before 
judgment, not only extendeth to the privy ccuncil, chan— 
cery, exchequer chamber, and the like, but alſo to thoſe 
who ſhall procure any warran: from the king for ſuch 
purpoſe ; and it is ſaid, that the latter branch relating to the 
delaying of execution after judgment extendeth even to the 
judges of the caurt where the cauſe is depending. 


As to THE THIRD POINT, v:z. In what caſes the king 
may grant LETTERS PATENT for the {ole making and vend- 
ing of any manufact are, &c. | 


| Se. 18. It ſeems to be the better opinion, that the king 
may grant to particular perſons the ſole uſe of ſome parti- 
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3. Inf. 183. 


1. Mod. 256. 


Keb. 792. 


= Med. 


754 


cular cmployments (as of printing the holy ſcriptureſ and law Lucas 106, 
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107. 
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books, Sc.), whereof an unreſtrained liberty might be of 
dangerous conſequence. | | 


+ Se. 19. And by 21. Jac. 1. c. 3. ſ. 10. it is provided, 
e That the reſtraints of that ſtatute ſhall not extend to any 
c letters patents or grants of privilege concerning printing.“ 


Noy 182, 183. Se. 20. It ſeemeth clear, that the king mav, for a rea- 


3. Inſt, I 84. 


Edgbury v. 


Stephens, 
1. Salk. 447. 


3. Inſt. 184. 


ſonable time, make a good grant to any one of the ſole uſe 
of any art invented or firſt brought into the realm by the 
grantee. | 


Sz. 21. Alſo by 21. Jac. 1. c. 3. f. 6. © No declaration 
ce in the ſtatute mentioned ſhall extend to any LETTERS PA“ 
* TEN TS and grants of privilege for the term of fourteen 
years, or under, of the ſole working or making of any 
c manner of new manufactures within this realm, to the 
ce true and firſt inventor and inventors of ſuch manufac-— 
„ tures, which others, at the time of making ſuch letters 
«« patents and grants, ſhall not uſe, so As Al. so they be not 
“ contrary to the law, nor miſchievous to the ſtate, by rai- 
fing prices of commodities at home, or hurt of trade, or 
generally inconvenient, the ſaid fourteen years to be ac- 
* counted trom the date of the firit letters patents, or grant 
© of ſuch privilege, but that the ſame ſhall be of ſuch force 
& as they mould be if the ſaid act had never been made, 
& and of none other.“ 


Se. 22. It hath been reſolved, that no new invention 
concerning the working of any manufacture is within the 
meaning of this exception, unleis it be fubitantially new, and 
not barely an additional improvement of an old one. 


Sect. 23. But it hath been reſolved, that a patent granted 
for an old invention imported from abroad is good, provided 
it be entirely new in this Kingdom. 


Sect. 24. Alſo it hath been holden, that a new invention 


20. Mod. 18. to do as much work in a day by an engine, as formerly uſed 


(41) But ſee 
Arkwright's 
caſe contra. 
3. inſt. 184. 
Godb. 125. 


Turner T7. 


to employ many hands, is not within the ſaid exception, be- 
cauſe it is inconvenient in turning ſo many labouring men 
to idleneſs (4). 


Se&. 25. Alſo it ſeemeth clear, that no old manufacture 
in uſe before can be prohibited in any grant ot ttc ſole utc 
of any ſuch new invention. 


Se. 26. And it is decided, that a patent is void if the 


Winter, 1. T. ſpecification is ambiguous, or gives directions which tend to 


Rep. 602, 


miſlead the publick, | 


. As 
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As to THE FOURTH POINT, viz. How far authors and 
bookſellers have an excluſive copy-right in literary works, 
I ſhall confider, 


1. For what length of time ſuch copy-right may con- 
tinue. 


2. How far the univerſities are intitled to copy-right. 


3. In what manner copies are to be entered at ſtationers- 
hail. | | 


4. In what manner ſuch copy-right may be aſſigned. 


5. What ſhall be conſidered literary works, and what as 
pirating a copy-right. 


6. What remedies are given to preſerve this right. 


As to the firſt particular, viz. For what length of time 
ſuch copy-right may continue. c 


+ Sec. 27. By 8. Ann, c. 19. The author of any 
& book or books, and his aſſignee or aſſigns, ſhall have 
« the ſole liberty of printing and reprinting ſuch book and 
c books for the term of /ourtzen years, to commente from 
„ the day of firſt publiſhing the ſame, and no longer: 
« PROVIDED ALWAYS, that after the expiration of the 
« ſaid term of fourteen years, the ſole right of printing or 
© diſpoſing of copies ſhall return to the authors thereof, if 
«© they are then living, for another term of fourteen years.“ 


299 


+ Scct. 28. It has been decided, upon great argument The caſe of 
and deliberation, tbat the ſole and excluſive copy-right in Miller 2 Tay- 
perpetuity which was conceived to remain in authors, or lor, 4. Burr. 
their affigns, by the common law, after the publication of 73-3: ©2 2417. 


their works, is taken away by the above ſtatute, and that 
they have now no other right than that which the ſtatute 
confers. | 


+ Se. 29. It is faid that this ſtature, being intended to x q Hard- 
ſecure the property of books in the authors themſelves, or wicke, 2. Atk. 


the purchaſers of the copy, as ſome recompence for their 143. 


pains and labour in writing ſuch works as may be uſeful 
to the learned world, ſhall not be conſidered as eſtabliſhing 


a monopoly, and therefore ought to reccive a liberal con- 
ſtruction, TO - | 


As 
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Univerfities, 
&c. to have, 
for ever, the 
ſole right of 
Printing, &c. 
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As to the ſccond particular, viz. How far the univerſities 
are intitled to copy-right, : 


+ Sect. 30. By 8. Ann, e. 19. 1. 9. it is provided,“ That 
% nothing in the act contained ſhall extend, or be conſtrued 
& to extend, either to prejudice or confirm any right that 
„ the univerſities of Oxford and Cambridge, or the four 
„ univerſities in Scotland, or any of them, or any perſon 
„ or perſons have or claim to have to the printing or re- 
& printing any book or copy already printed or hereafter to 
„ be printed.“ | 


Sect. 31. And by 15. Geo 3. c. 53. © The ſaid univerſi- 
& ties of England and Scotland, and the colleges of Eton, 
* l/e/tminſler, and Winche/ter reſpectively, ſhall, at their ſe- 
«© veral preſſes, have, for ever, the ſole liberty of printing 
and reprinting all ſuch books as ſhall at any time here- 
« tofore have been, or (having not been heretofore pub- 
“ liſhed or aſſigned) ſhall at any time hereafter be be- 
* queathed, or otherwiſe given by the author or authors cf 
« the ſame reſpeCtively, or the repreſentatives of ſuch au- 
« thor or authors, to or in truſt for the ſaid univerſities, 
« or to or in truſt for any college or houſe af learning 


„ within the ſame, or to or in truſt for the ſaid four uni- 


e verſities in Sco{/and, or to or in truſt for the faid colleges 
« of Lion, Weſtminſter, and Wincheſſer, or any of them, 
« for the purpoſes aforeſaid, unleſs the ſame ſhall have 
been bequeathed. or given, or ſhall hereafter be bequeathed 
« or given, for any term of years, or other limited term; 
„any law or uſage to the contrary hereof in any wiſe not- 
« withſtanding.” | | 


+ Seis. 32. By 15. Geo. 3. & $3. ſ. 2. it is furthers 


Perſons Print- « enacted, “ That if any bookſeller, printer, or other per- 


ing or ſelling 
ſuch books 
ſhall forfeit 


„ ſon whatſogver, ſhall print, reprint, or import, or cauſe 
eto be printed, reprinted, or imported, any ſuch book or 


the ſame, and © books; or, knowing the fame to, be ſo printed or re- 


alſo 1d. for 


every ſheet; 


_— 


& printed, ſhall ſell, publith, or expoſe to ſale, or cauſe 
* to be ſold, publiſhed, or expoſed to ſale, any ſuch book or 
„ books; then ſuch offender or offenders ſhall forfeit ſuch 
„book or books, and all and every ſheet or ſheets, being 
& part of ſuch book or books, to the univerſity, college, 
« or houſe of learning reſpectively, to whom the copy of 
„ ſuch book or books (hall have been bequeathed or given 
« as aforeſaid, who ſhall forthwith damaſk and make waſte 
<« paper of them; and further, that every ſuch offender or. 
offenders ſhall forfeit one penny for every ſheet which 
« ſhall be found in his, her, or their cuſtody, either printed 
« er printing, publiſhed or expoſed to ſale, contrary to the 
: 7 ; © true 


A „* 


* 
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« true intent and meaning of this act; the one moiety one molety to 


« thereof to the king's moſt excellent majeſty, his heirs and his majeſty. 
c ſucceſſors, and the other moiety thereof to any perſon _— — 
« or perſons who ſhall ſue for the ſame ; to be recovered in poli MOOR 

« any of his majeſty's courts of record at Heſiminſter, or in 


„ the court of ſeſſion in Scotland, by action of debt, bill, 


_ « plaint, or information, in which no wager of law, eſſoin, 


% privilege, or protection, or more than one imparlance, 


« jhall be allowed.” 


+ Sect. 33. But by 15. Geo. 3. c. 53. ſ. 3. it is pro- 
vided, „I hat nothing in this act {hall extend to grant any 
« excluſive right, otherwiſe than ſo long as the books or 
« copies belonging to the ſaid univerſities or colleges are 
t printed only at their own printing preſſes within the ſaid 
& univerſities or colleges reſpectively, and for their ſole be- 
c nefit and advantage; and that if any univerſity or college 
„ ſhall delegate, grant, leaſe, or fell their copy-rights, or 
*« excluſive rights of printing the books hereby granted, or 
« any part thereof, or ſhall allow, permit, or authoriſe 
„ any perſon or perſons, or bodies corporate, to print or 
it reprint the ſame, that then the privileges hereby granted 
« are to become void and of no effect, in the ſame manner 
& as if this act had not been made; but the ſaid univerſities 
and colleges, as aforeſaid, ſhall nevertheleſs have a right 
« to ſell ſuch copies ſo bequeathed or given as aforeſaid, in 
« like manner as any author or authors now may do under 
6 the proviſions of the ſtatute of the eighth year of her ma- 
« jeſty queen Anne. 


KR „„ 


* 


+ Seck. 34. By 15. Geo. 3. c. 53. ſ. 4. And whereas No perſon 
many perſons may through ignorance offend againſt this act, ſubject to E 
unleſs ſome proviſion be made whereby the property of eee, 3 eſs 
every ſuch book as is intended by this act to be ſecured to free 
the ſaid univerſities, colleges, and houſes of learning with- Bookie 
in the ſame, and to the ſaid univerlitics in Scotland, and entered with- 
to the reſpective colleges of Eton, Neſiminſter, and Hincheſter, in two months 
may be aſcertained and known; be it therefore enacted by after b<queRs 
the authority aforeſaid, * That nothing in this act contain- 
ed ſhall be conſtrued to extend to ſubje& any bookſeller, 

« printer, or other perſon whatſoever, to the forfeitures or 
« penalties herein mentioned, for or by reaſon of the print- 
ing or reprinting, importing or expoſing to ſale, any 
book or books, unleſs the title to the copy of ſuch book 
« or books, which has or have been already bequeathed 
or given to any of the ſaid univerſities or colleges afore- 
* ſaid, be entered in the regiſter-book of the company of 


« ſtationers kept for that purpoſe, in ſuch manner as hath 


« been uſual, on or before the twenty-fourth day of June, 
| ons 
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one thouſand ſeven hundred and ſeventy-five; and of 
all and every ſuch book or books as may or ſhall here- 
after be bequeathed or given as aforeſaid, be entered in 
ſuch regiſter within the ſpace of two months after any 
ſuch bequeſt or gift ſhall have come to the knowledge of 
the vice chancellors of the ſaid univerſities, or heads of 
houſes and colleges of learning, or of the principal of 
any of the ſaid four univerfities reſpectively; for every 
of which entries ſo to be made as aforeſaid, the ſum of 


 fix-pence ſhall be paid, and no more; which ſaid regit- 


ter-book ſhall and may, at all ſcaſonable and convenient 
times, be referred to, and inſpected by any bookſeller, 
printer, or other perſon, without any fee or reward; and 
the clerk of the ſaid company of itationers ſhall, when 
and as often as thereunto required, give a certificate 
under his hand of ſuch entry or entries, and for every 
fuch certificate may take a fee not exceeding ſix-pencc.“ 


+ Sec?. 25. By 15. Geo. 3. c. 53. ſ. 5. it is further 


enacted, © hat if the clerk of the ſaid company of ſtation- 


cc 
cc 
cc 
cc 
cc 


ers for the time being ſhall refuſe or neglect to regiſter, 
or make ſuch entry or entries, or to give ſuch certificate, 
being thereunto required by the agent of either of the 
ſaid univerſities or collcges aforeſaid, lawfully authoriſed 
for that purpoſe, then either of the ſaid univerfities or 
colleges aforeſaid, being the proprietor of ſuch copy- 
right or copy rights as aforefaid (notice being firſt given 
of ſuch refuſal by advertiſement in the Gazette), ſhall have 
the like benefits as if ſuchi entry or entries, certificate or 
certificates, had been duly made and given; and the clerk 


ſo refuſing ſhall, for every ſuch offence, forfeit twenty 


pounds to the proprietor or proprietors of every ſuch 
copy-right; to be recovered in any of his majeſty's courts 
of record at Weſtminſter, or in the court of ſeſſion in 
Scotland, by action of debt, bill, plaint, or information, 
in which no wafer of law, efloin, privilege, protection, 
or more than one imparlance, ſhall be allowed.“ | 


+ Sec. 36. And by 15. Geo. 3. c. 53. ſ. 7. it is further 


enacted, That if any action or ſuit ſhall be commenced 


cc 
cc 


or brought againſt any perſon or perſons whatſoever, for 
doing, or caufing to be done, any thing in purſuance of 
this act, the defendants in ſuch action may plead the ge- 
neral :ftue, and give the ſpecial matter in evidence; and 
if upon ſuch action a verdict, or if the ſame ſhall be 
brought in the court of ſeſſion in Scotland, a judgment be 
given for the defendant, or the plaintiff become nonſuited, 
and diſcontinue his action, then the defendant ſhall have 

„ and 
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« and recover his full cofts, for which he ſhall have the 
« ſame remedy as a defendant in any caſe by law hath.” 


As to the third particular, 2g. In what manner copies 
are to be entered at ſtationers-hall. 


+ Se. 37. By 8. Ann, c. 19. ſ. 2. And whereas many Copies of 
perſons may through ignorance offend again this act, un- books tobe en- 
leſs ſome provition be made whereby the property in every tered before 
ſuch book as is intended by this act to be ſecured to the unn 
proprietor or proprietors thereof, may be aſcertained, as book of. the 
' tkewiſe the conſent of ſuch proprietor or proprietors for company of 
tie printing or reprinting of ſuch book or books may from ftationers; 
time to time be known ;”” be it therefore further enacted, 1 
« That nothing in this act contained ſhall be conſtrued to 3 * 
extend to ſubject any bookſeller, printer, or other per- out fee. 

«© ſon whatſoever, to the forfeitures or penalties therein 
mentioned, for or by reaſon of the printing or reprinting 

«© of any book or books without ſuch conſent as aforeſaid, 

« unleſs the title to the copy of fach book or books here- 

© after publiſhed ſhall, before ſuch publication, be entered 

in the regiſter- book of the company of ſtationers, in ſuch 

«© manner as hath been uſual, which regiſter-book ſhall 

at all times be kept at the hall of the ſaid company, and 

„ unleſs ſuch conſent of the proprietor or proprietors be in 

like manner entered as aforeſaid, for every of which ſe- 

6 veral entries fix-pence ſhall be paid, and no more; which 

** ſaid regiſter-book may, at all ſcaſonable and convenient 

e times, be reſorted to, and inſpected by any- bookſeller, 

„ printer, or other perſon, for the purpoſes before men- 

6 tioned, without any fee or reward; and the clerk of the jerk of rhe 
« {uid company of ſtationers ſhall, when and as often as company to 
© thereuato required, give a certificate under his hand of give a certifie 
* ſuch entry or entries, and for every ſuch certificate may cate of tuch 
take a fee not exceeding 1ix-pence.” wand. 


+ Sect. 38. By 8. Ann, c. 19. f. 3. it is provided, Penalty cf the 
* Thar if the clerk of the ſaid company of ſtationers for clerk refuſing 
« the time being ſhall refuſe or neglect to regiſter, or make ſo to do. 
ſuch entry or entries, or to give ſuch certificate, being 
* thereunto required by the author or proprieror of {ſuch 
* copy or copies, in the prelence of two or more credible 
«© witneſſes, that then ſuch perſon and perſons ſo refuſing, 

* notice being firſt duly given of ſuch refuſal, by an ad- 
„ yertiſement in the Gagelie, ſhall have the like benefit 
« as if ſuch entry or entries, certificate or certificates had 
„ been duly made and given; and that the clerks ſo re- 
« fuſing ſhall, for any ſuch offence, for{cit to the proprietor 
ce. of ſuch copy or copies the ſum of twenty pounds, to be 
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& recovercd in any of her majeſty's courts of record at 
„ Weftminfter, by action of debt, bill, plaint, or informa- 


« tion, in which no wager of law, effoin, privilege, or pro- 
ce tection, or more than one imparlance {hall be allowed.” 


* 6 


Nine copies of + Seck. 39. By 8. Ann, c. 19. ſ. 5. it is provided, « That 


each book ſhall 
be delivered to 
the ware 
houſe-keeper 
of the compa- 
ny of ſtation - 
ers, for the uſe 
of the univer- 
My libraries, 
&c. 


Warchouſe- 


- Keeper to de- 


liver the books 
ten days after 
demand. 


Penalty of 
proprietor, &c. 
ot obſerving 
the directions 
at this act. 


Knaplock v. 
Curle, 4. Vin. 
Abr. 278. 


2. Bro. C. C. 
0. 


* nine copies of each book or books, upon the beſt paper 
„that ſhal; be printed and publiſhed as aforeſaid, or re- 
printed and publiſhed with additions, ſhall, by the printer 
and printers thereof, be delivered to the warehouſe- Keeper 
& of the ſaid company of ſtationers for the time being, at tlie 
hall of the ſaid company, before ſuch publication made, 
for the ule of the royal library, the libraries of the uni- 
verſities of Oxford and Cambridge, the libraries of the four 
% univerſities in Scotland, the library of Sion College in Lon= 
% don, and the library commonly called the library belong- 
ing to the faculty of advocates at Edinburgh reſpectively, 


L 
— 


& which ſaid warchouſe-keeper is hereby required, within 
ce ten days after demand by the keepers of the reſpective li- 
et braries, or any perſon or perſons by them or any of them 
& authorized to demand the ſaid copy; to deliver the ſame 
& for the uſe of the aforeſaid libraries; and if any propri- 
„ etor, bookſeller, or printer, or the watehouſe-keeper of 
«the ſaid company of ſtationers, ſhall not obſerve the di- 
erection of this act therein, that then he and they ſo mak- 
ing default in not delivering the ſaid printed copies as 
« aforeſaid, ſhall forfeit, beſides the value of the ſaid printed 
& copies, the ſum of five pounds for every copy not ſo de- 
& livered, as alſo the value of the ſaid printed copy not ſo 
delivered; the ſame to be recovered by the queen's ma- 
ce jeſty, her heirs and ſucceſſors, and by the chancellor, 
« matters, and ſcholars of any of the ſaid univerſities, and 

by the preſident and fellows of Sion College, and the ſaid 
& faculty of advocates at Edinburgh, with their full coſts 
ic reſpeQtively.” | | 


As to the fourth particular, viz. In what manner ſuch 
copy-right may be afiigned. | 


$:8. 40. It hath been determined that the author is not 
diveſted of the copy-right by his delivering the manuſcript 
of it to the *rinter to be printed, for this is only an autho- 
rity to the printer to print that edition; and therefore the au- 
thor may afterwards grant the copy- right to another perſon. 


Sec. 41. It hath alſo been determined, that if an author 
make an aſſignment of “ all his right and intereſt” in his 
work, he thereby transfers not only his abſolute right for 


the firſt fourteen years, but alſo his contingent intereſt 


— 
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in the ſecond term that may accrue to him on his being 
alive at the determination of the firſt, 


As to the fifth particular, viz. What ſhall be conſidered 
a literary work, and what a p:rating of copyright. 


+ Sc. 42. It has been determined, that a perſon who Bach v. Longs 

writes a /ozata, or other muſical compoſition, is intitled to man, Cowp- 
the excluſive copy-right of it under 8. Ann, c. g.; for the 523. 
recital of the ſtatute lays, „ Whereas printers, bookſellers, 
+ and. other perſons have, of late, frequently taken the li- 
© berty of printing, reprinting, and publiſhing books and 
* other writings, without the conſent of the authors or pro- 
© prietors of ſuch books and writings, &c. and therefore 
the ſtatute is not confined to language and letters; and mu- 
ſic is a ſcience and may be written; that is, the compoſer's 
ideas may be conveyed by ſigns and marks, which is ſuf- 
ficient ; for, by a more narrow interpretation of the ſtatute, 
algebra, mathematics, arithmetic, hieroglyphics, would 
be excluded, N 


+ $22. 43. It hath alſo been determined, that the publica- Pope v. Curl, 


tion of an epiſtolary correſpondence, either by the permiſſion 2. Atk. 342. 


of the writer or receiver of the letters, is as much the ſubje& 
of copy-right as any other literary work. 


+ Se. 44. The principal part of Mr. Gray's poems had Maſond. Mur⸗ 
been publiſhed many years; Mr. Maſon republiſhed them, ray, 2. Br. C. 
with the life of Mr. Gray, and introduced other poems of C. 85. 

Mr. Gray's, till then unpubliſhed; and it was held that this 
was an original work, and that the author was intitled to 
copy-right therein, - 


+ Seck. 45. But if an author publiſh a work, as, for in- 2. Br. C. C. 33. 


ſtance, the tranſlation of Don Quixote, and another perſon 


. publiſh the ſame work, only adding plates, the mere act of 


embelliſhing will not make the ſecond publication an origi- 


| nal work. 


+ Seck. 46. So alfo where a book of roads was printed in Carnan v. 
letter-preſs, and it was republiſhed before the copy-right Bowles, 2. Br, 
had expired, with the great roads engraved on copper- plates, 95 
and the croſs roads in letter-preſs, it was decreed that this 
alteration did not make the whole of the ſecond publication 
original, and an, injunction was granted; but if a man 


make a new ſurvey by actual meaſurement of the ſame roads, 


of which a ſurvey is before publithed, a publication of the 


ſecond ſurvey would be a new work, how fimilar ſoever it 


might be to the firſt publication. 
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395 


Barrow wv. 


Nutt, 2. Atk. 


143. 


Giles v Wil- 
cox; 2. Ark. 


141. 


Bar. Chan. 
Rep. 369. 


Nodfley V. 
Kennedy, 


Ambl. 699. 


Colman v. 
Wiahen, 

+. Term Rep. 
245 · 


Macklin v. 
Richardſon, 


Ambler 694. 


Pope v. Curl, 
2. Atk. 342. 
1. Bl. Rep. 


332. 
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+ Se. 47. It ſeems to be agreed, that the author of a 
real and fair abridgment of a work is intitled to the copy- 
right of it ; for abridgments may with great propriety be 
called new books, becauſe not only the paper and print, but 
the invention, learning, and judgment of the author is 
ſhewn in them; and in many caſes abridgments are ex- 
tremely uſeful, as Le Journal des Sgavans, and ſeveral others 
that might be mentioned, although in ſome inſtances they 
may prejudice the original work, by mittaking and cur- 
tailing the ſenſe of the author: but when books are 
colourably ſhortened only, as where a book called * A7cdcry 
& Crown Law" appeared in fact borrowed almoſt verbatim 
from 7ale's Pleas of the Crown, only ſome old repealcd 
ſtatutes left out, and all the Latin and French quotations put 
into Engliſh, it was held that the author was not intitled to 
any copy-right therein. 


+ Se. 48. So alſo where a ſecond book no otherwiſe“ 

varics from the firſt than by leaving out certain parts, and 

only by that means ſhortening it, it has been held not to 
be a fair abridgment, and that the author had no copy-right 
therein. - 


+ Se. 49. But extracts from a work may be publiſhed 
in a magazine. | 8 
+ Seft. co. It hath been determined, that after a dramatis 
work has been repreſented on the ſtage, and the copy-right 
of the drama ſold by the author, the repreſentation of the 


fame picce on another {tage is not a piracy within the 


8. Ann, c. 19.; for reporting any thing from memory can 
never be a publication within that ſtatute. 


Sec. 51. But it hath been determined, that if a dra- 
matic author ſuſter his piece to be performed only by his 
particular permiſſion, taking the copy from the prompter 
when the repreſentation is over, but never prints or publiſhes 
it, it 1s piracy to take down the piece in ſhort-hand while 
it is repreſenting, and to publiſh it, although the inaccu- 
racies of the ſhort-hand writer are corrected by the memory 
of the publiſher. | 


| + Set. 52. So alfo the writer of familiar letters retains a 
right to the contents of his letters, and the perſon to whom 
they are ſent has only a ſpecial property in them; and the 


ſending does not give a licence to any perſon whatſoever to 


publiſh them to the world, for the property of them ſubſiſts 
in the writer. 
; | | As 
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As to the ſixth particular, ig. What remedies are given 


to preſerve copy right. 
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+ Sef. 53. By 8. Ann. c. 19. ſ. 1. If any bookſeller. 
printer, or other perſon whatſoever, within the times 
granted and limited by this act as aforeſaid, ſhall print, 
reprint, or import, or cauſe to be printed, reprinted, or 


imported, any ſuch book or books, without the conſent 
of the proprictor or ae ee. thereof firſt had and 
1 


obtained in writing, ſigned in the preſence of two or 


more credible witneiles; or knowing the fame to be ſo 


printed or reprinted, without the conſent of the proprie- 
tors, ſhall ſell, publiſh, or expoſe to ſale, or cauſe to be 
ſold, publiſhed, or expoſed to ſale, any ſuch book or 
books, without ſuch conſent firſt had and obtained as 
aforcfaid; then ſuch offender or offenders ſhall forſeit 
ſuch book or books, and all and every ſheet or ſheets, 
being part of ſuch book or books, to the proprietor or 
proprietors of the copy thereof, who ſhall forthwith 
damaſk and make waſte paper of them: and further, that 


every ſuch offender or offenders ſhall forfeit one penny 


for every ſheet which ſhall be found in his, her, or their 
cuſtody, either printed or printing, publiſhed, or expoſed 
to ſale, contrary to the true intent and meaning of this 
act; the one moiety thereof to the queen's moſt excellent 
majeſty, her heirs and ſucceſſors, and the other moiety 
thereof to any perſon or perſons who ſhall ſue for the 
ſame, to be recovered in any of her majeſty's courts of 
record at H/e/tmin/ter, by action of debt, bill, plaint, or 
information, in which no wager of law, eſſoin, privilege, or 
protection, or more than one imparlance ſhall be allowed.“ 


+ Se. 54. By 8. Ann. c. 19. ſ. 7. it is further enacted, 
That nothing in this act contained ſhall extend, or be 
conſtrued to extend, to prohibit the importation, vending, 
or ſelling of any books in Greet, Latin, or any other 
foreign language printed beyond the ſeas; any thing in 
this act contained to the contrary notwithſtanding. 


+ Sea. 55. By 8. Ann. c. 19. ſ. 6. it is further enaQted, 


£6 
cc 


06 


6 


6c 
1 
«kx 


* 


That if any perſon or perſons incur the penalties con- 
tained in this act, in that part of Great Britain called 
Scotland, they ſhall be recoverable by any action before the 
court of ſeſſion there.” 


+ $8. 56. By 8. Ann. c. 19. fl 8. it is further enaQed, 


That if any action or ſuit ſhall be commenced or brought 
againſt any perſon or perſons whatſoever, for doing or 


cauſing to be done any thing in purſuance of this act, 
X 2 « the 
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General iſſue. 


Actions for 
offences 
againſt this act 
to be brought 
in three 
months. 


Pope v. Curl, 
2. Atk. 342. 


Or MONOPOLIES. Bk. l. 


« the defendants in ſuch action may plead tlie general iſſue, 
and give the ſpecial matter in evidence; and if upon fuch 
«© action a verdict be given for the defendant, or the plaintiff 
« become nonſuited, or diſcontinue his action, then the 
« defendant ſhall have and recover his full coſts. for which 
& he ſhalj have the fame remedy as a defendant in any caſe 
© by law hath.” 


+ Se. 57. By 8 Ann. c. 19. f. 10. it is furthet enacted, 
« That all actions, ſuits, bills, indictments, or informations 
« for any offence that ſhall be committed agaiu:ſt this act, 
„ ſhall be brought, ſued, and commenced within three 
© months next after ſuch offence committed; or elſe the 


„ fame ſhall be void and of none effect.“ 


+ Sect. 58. It hath been determined on this ſtatute, that 
if a book has been pirated, and printed in Jreland, yet that 


will not excuſe the vendor from the penalties of this act. 


Lord Mans- 
field, 1. Bl. 
Rep. 330. 


No perſon 
ſubject to pe- 
nalties in rhe 
ſa:idact, unleſs 
the title to the 
copy of the 
whole be en- 
tered, &c. 


+ Se. 50. So alſo it hath been determined, that ar: 
action may be brought, or an injunction obtained in a court 
of equity, although the publication be not entered at 
Stationers Hall. 


+ Sect; bo. But no one can be proſecuted for the 
penalties inflited by 8. Ann. c. 19. f. 1. unleſs the work 
is entered according to the direction of 15. Geo. 3. 
c. 53. which enacts, „That no perſon or perſons what- 
« toever thall be ſubject to the penalties in the faid 
«© act mentioned, for or by reaſon of the printing or 
c reprinting, importing, or expoſing to ſale, any book cr 
« books, without the confent mentioned in the ſaid act, 
« unleſs the title to the copy of the whole of fuch book, 
© and every volume thereof, be entered, in manner directed 
© by the ſaid a&, in the regiſter-book of the company of 
„ ftationers, and unleſs nine ſuch copies of the whole of 
+ ſuch book or books, and every volume thereof printed 
« and publiſhed, or reprinted or republiſhed, as therein 
«© mentioned, ſhall be actually delivered to the watchoute- 
& keeper of the ſaid company, as therein directed, for the ſe- 
veral uſes of the ſeveral libraries in the ſaid act mentioned.“ 


** 
* 


+ Sect. 61. By 12. Geo. 2. c. 36. ſ. 1. © It ſhall not be lawful 
« for any perton or perſons whatſoever to import or bring 
« into this kingdom for ſale, any book or books firſt com- 


*© poſed or written, and printed and publiſhed in this king- 


% dom, and reprinted in any other place of country 
*© whatſoever; and if any perfon or perſons ſhall import or 
„bring into this kingdom for ſale any printed book or 


books fo firſt compoſed or written, and printed in this 


(19 King 
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« kingdom, and reprinted in any other place or country, 
cas aforeſaid; or knowing the fame to be ſo reprinted or 
„% imported, contrary to the true intent and meaning of 
&« this act, ſhall ſell, publith,- or expoſe ta fale any ſuch 
«© book or books; then every ſych perſon or perſons ſo 
« doing or offending, ſhall forfeit the ſaid book or books, 
ce and all and every theet or ſhects thereof; and the ſame 
„ ſhall be forthwith damaſked, and made waſte paper; and 
« further, that every ſuch offender or offenders thall forfeit 
« the ſum of five pounds, and double the value of every 
ce book which he or they ſhall fo import or bring into this 
“ kingdom, or ſhall knowingly ſell, publiſh, or expoſe to 
« ſale, or cauſe to be fold, publiſhed, or expoſed to ſale, 
« contrary to the true intent and meaning of this act; the 
* one moiety thereof to the king's moſt excellent majeſty, 
« his heirs and ſucceſſors, and the other moiety to any. 
«« perſon or perſons that ſhall ſue for the ſame; to be re- 
« covered with coſts of ſuit in any of his majeſty's courts 
« of record at We/tmin/ter by action of debt, bill, plaint, or 
& information; in which no wager of law, eſſoin, or pro- 
ce tection, or more than one imparlance ſhall be allowed; 
«© and if the offence be committed in Scotland, to be reco- 
vered before the court of ſeſſion there, by ſummary 
& action: provided that this act ſhall not extend to any 
book that has not been printed or reprinted in this king- 
« domwithintwenty years before the ſame ſhall be imported.“ 


CY 
Lad 


” aa 


A 
Lag 


+ Sect. 62. By 12. Geo. 2. c. 36. ſ. 2. it is further enacted, 
That nothing in this a& cantained ſhall extend to pre- 
vent or hinder the importation of any book firſt campoſed 
„or written, and printed in this kingdom, which ſhall or 
+ may be reprinted abroad, and inſerted among other books 
© or tracts, and to be fold therewith, in any collection 
© where the greateſt part of ſuch collection ſhall have been 
« firſt compoled or written, and printed abroad; any thing 
in this act contained to the contrary notwithſtanding.” 


AN s 
Lad 


+ $24. 63. It hath been determined under this ftatute, grocke 9. 
that two penalties may ke incurred on the {ame day, it the Miliken, 
acts of fale are diſtinct. 3. Term Rep. 

509. 

+ Sec. 64. By 34. Geo. 3. c. 20. f. 57. It ſhall not be Penalty on 
e lawful for any perſon or perſons whatſoever to import or importing for 
bring into this kingdom, for ſale, any book or books ale, books 
+ firſt compoſed, written, or printed, and publiſhed in this firſt Pon in 
* kingdom, and reprinted in any other country or place _ e ee 
< whatſoever; and if any perſon or perions ſhall import or jn * as 
« bring, or cauſe to be imported or brought into this &c. Er 
kingdom, for ſale, any printed book or books firſt com- 
<< poled, written, or printed and publiſhed in this _— 

s | | 5 dom. 
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ers of cuſtoms 
and exciſe 

mav ic ward 
their officers 
{cizing ſuch 


Property of 
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in the inven— 


tor for four- 


teen vears. 
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dom, and reprinted in any other country or place as 
aforciaid, or ſhall knowingly ſell, publiſh, expole to ſale, 
or have in his, her, or their poſſeſſion for ſale, any ſuch 
book or books, then every ſuch book and books ſhall be 
forfeited, and thall and may be ſeized by any officer or 
officers of cuſtoms or exciſe, and the ſame ſhall be forth. 
with made waſte paper; and further, that every perſon 
and perſons ſo offending, being duly convicted thereof, 
ſhall for every ſuch offence forfeit the ſum of ten pounds, 
and double the value of cach and eyery copy of ſuch 
book or books which he, the, or they, ſhall ſo import 
or bring, or cauſe to be 1mported or brought into this 
kingdom, or ſhall knowingly lell, publiſh, expoſe to ſale, 
or cauſe to be ſold, publithed, or expoſed to ſale, or ſhall 
have in his, her, or their poſſeſhon for ſale, contrary to 
the true intent and meaning of this act; and the com- 
miſſioners of cuſtoms in England and Scotland reſpec- 
tively (in caſe the ſame ſhall be ſeized by any officer or 
officers of the cuſtoms), and the commiſſioners of exciſe 
in England and Scotland reſpectively (in cafe the ſame 
ſhall be ſeized by any officer or officers of exciſe), ſhalt 
allo reward the officer or officers who ſhall ſeize any ſuch 
books which ſhall be ſo made waſte paper of, with ſuch 
ſum or ſums of money as they the ſaid reſpective com- 
miſſioners ſhall think fit, not exceeding the value of ſuch 
books; ſuch rewards reſpectively to be paid by the ſaid 
reſpective commiſſioners out of any mouey in their hands 
reſpectively ariſing from the duties by this act impoſed : 
provided, that this act ſhall not extend to any book that 
has not been printed or reprinted in this kingdom within 
twenty years before the ſame ſhall be imported, nor to 
any book reprinted abroad, and inſerted among other 
books or tracts to be ſold therewith in any collection 
where the greateſt part of ſuch collection ſhall have been 
firſt compoſed or written abroad.” „„ 2p 


As to the FIFTH POINT, viz. How far engravers have an 
ö a 1 P i 


excluſive right to engravings.” | 


cc 
66 


cc 
[44 
ce 


+ Sec. 65. By 8. Geo. 2. c. 13. ſ. 1. it is enacted, That 
every perſon who ſhall invent and deſign, engrave, etch, 
or work in mezzotinto or chiara o/curo, or from his own © 
works and inventions ſhall! cauſe to be deſigned and en- 
graved, etched, or worked in mezzotinto or chiaro oſcuro, 
any hiſtorical or other print or prints, ſhall have the ſogs 
right and liberty of printing and reprinting the ſame for 
the term of fourteen years, to commence from the day of 
the firſt pgbliſhing thereof, which ſhall be truly engraved 
with the name of the proprietor on each plate, and 
' f ES 64 priated 
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&« printed on every ſuch print or prints; and that if any Proprietor's 


printſeller or other perſon whatſoever, from and after the name to be 
d affixed to cach 


cc 


A 
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„ 
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LS 
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twenty-fourth day of June one thouſand feven hundred 
and thirty-five, within the time limited by this act, ſhall 


engrave, etch, or work as aforeſaid, or in any other Penalty on 
manner copy and ſell, or cauſe to be engraved, etched, or printſellars or 


copied and ſold, in the whole or in part, by varying, 


adding to, or diminiſhing from the main defign, or ſhall © 


print, reprint, or import for ſale, or cauſe to be printed, 
reprinted, or imported for ſale, any ſuch print or prints, 
or any parts thercof, without the conſent of the pro- 
prietor or proprietors thereof firſt had and obtained in 
writing, ſigned by him or them reſpectively in the pre- 
ſence of two or more credible witneſſes, or knowing the 
ſame to be ſo printed or reprinted, without the conſent 
of the proprietor or proprietors, ſhall publiſh, ſell, or 
expoſe to ſale, or otherwile, or in any other manner diſ- 
pole of, or cauſe to be publithed, fold, or expoſed to fale, 
or otherwiſe, or in any other manner diſpoſed of, any 
ſuch print or prints, without ſuch conſent firſt had and 
obtained as aforeſaid, then ſuch offender or offenders 
ſhall forfeit the plate or plates on which ſuch print or 
prints are or ſhall be copicd, and all and every theet or 


ſheets (being part of, or whereon ſuch print or prints 


are or ſhall be fo copied or printed) to the proprietor or 
proprietors of ſuch original print or prints, who ſhall 
forthwith deſtroy and damaſk the fame; and further, 
that every ſuch offender or offenders ſhall forfeit five 
ſhillings for every print which thall be found in his, her, 
or their cuſtody, either printed or publiſhed, and expoſed 
to fale, or otherwiſe diſpoſed of, contrary to the true 
intent and meaning of this at; the one moiety thereof 
to the king's moſt excellent majeſty, his heirs and ſuc- 
ceſſors, and the other moiety thereof to any perſon or 
perſons that ſhall ſue for the fame, to be recovered in any 
of his majeſty's courts of record at We/tmin/ter, by action 
of debt, bill, plaint, or information, in which no wager 
of law, eſſoin, privilege, or protection, or more than one 
imparlance, ſhall be allowed.“ 


+ Sect. 66. By 8. Geo. 2. C. 13, f. 2. jt is enacted, Not to extend 
to purchaſers 
| Ar of plates from 

who ſhall hereafter purchaſe any plate or plates for © | a 


printing, from the original proprietors thereof, to print Proprietors, 


That it ſhall and may be lawful for any perſon or perſons, 


and reprint from the ſaid plates, without incurring any 
of the penalties in this act mentioned.“ | 


+ Se. 67. By 8. Geo. 2. c. 13. f. 3. it is further 


enacted, That it any action or ſuit ſhall be commenced 
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' Limitation of © or brought againſt any perſon or perſons whatſoever for 


*« doing or cauſing to be done any thing in purſuance of 
« this act, the fame ſhall be brought within the ſpace of 
« three months after ſo doing; and the deiendant and 
& defendants, in ſuch action or fuit, ſhall or may plead 
* the general iſſue, and give the ſpecial matter in evidence; 
% and if upon ſuch action or ſuit a verdict ſhall be given 
* for the defendant or defendants, or if the plaintiff or 
& plaintiffs become nonſuited, or diſcontinue his, her, or 
« their action or actions, then the defendant ar defendants 
© ſhall haye and recover full coſts, for the recovery whereof 
«© he {hall have the fame remedy as any other defendant or 
© defendants in any other cafe hath or have by law.” 


4 Seck. 68. By 8. Geo. 2. c, 13. ſ. 4. it is further enacted, 
© That if any action or ſuit ſhall be commenced or brought 


ce againſt any perſon or perſons for any offence committed 


<« againſt this act, the ſame ſhall be brought within the 
& ſpace of three months after the diſcovery of 2 ſuch 


“ offence, and not afterwards; any thing in this act con- 


Original in- 
ventors, &c. 
of prints, &c. 


intitled to the 
benefit of re- 
cited and pre- 
ſent act, &c. 


« tained to the contrary natwithſtanding.“ 


+ Set. 69. By 7. Geo. 3. c. 38. f. 1. it is enacted, 
“% That all and every perſon and perſons who ſhall invent 
or deſign, engrave, etch, or work in mezzotinto or chiara 
& ofcuro, or from his own work, deſign, or invention, ſhall 
cauſe or procare to be deſigned, engraved, etched, or 
« worked in m22zz9tmto or chiaro e/curo, any hiſtorical print 
or prints, or any print or prigts, of any portrait, con- 
e verſation, landſcape, or architecture, map, chart, or plan, 
* or any other print or prints whatſoever, ſhall have, and 
are hereby declared to have, the benefit and protection of 
& the ſaid act and this act, under the reſtrictions and limi- 
6& tations hereinafter mentioned.“ | 


+ Sect. yo. By 7. Geo. 3. c. 38. ſ. 2. All and every | 


„ perſon and perſons who ſhall engrave, etch, or work in 
« mezzot1t2 or char 9/cure, or caule to be engraved, etched, 
« or worked, any print taken from any picture, drawing, 
« model, or ſculpture, either ancient or modern, ſhall have, 
and are hereby declared to have, the benefit and pro- 
« tection of the ſaid act, and this act, for the term herein - 
« after mentioned, in like manner as if ſuch print had been 
« graved or drawn from the original deſign of ſuch graver, 
« etcher, or draftiman ; and if any perſon ſhall engrave, 


« print, and publiſh, or import for ſale, any copy of any 


% ſuch print, contrary to the true intent and meaning of 
this and the ſaid former act, every fuch perſon ſhail be 
5 158 „ bable. 
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& liable to the penalties contained in the faid act, to be 
« recovered 3s therein and hereinafter is mentioned.“ 


I Seft. 51. By 7. Geo. 3. c. 38. ſ. 5. All and every the 
6 penalties and penalty iniifted by the ſaid act, and ex- 
« tended, and meant to be extended, to the ſeveral caſes 
„ compriſed in this act, ſhall and may be ſued for and re- 
&« covered in like manner, and under the like reſtrictions 
4% and limitations, as in and by the ſaid act is declared and 
cc appointed; and the plaiatiff or common informer, in 
« every ſuch action (in caſe ſuch plaintiff or common 
« informer ſhall recover any of the penalties incurred by 
« this or the ſaid former act), ſhall recover the ſame, 
& together with his full coſts of ſuit,” | 


+ Sect. 72. By 7. Geo. 3. c. 38. ſ. 6. *The party pro- 
s ſecuting ſhall commence his praſecution within the ſpace 
of fix calendar months after the offence committed.“ 


+ Sef. 73. By 7. Geo. 3. c. 38. ſ. 7. it is further The right in- 
enacted, „That the ſole right and liberty of printing and ys veſted 
« reprinting intended te be ſecured and protected by the n 
„ {aid former act and this act, ſhall be extended, continued, twenty eicht 
and be veſted in the reſpective proprietors, for the ſpace years. 

« of twenty-eight years, to commence from the day of the 
©« firſt publiſhing of any of the works reſpectively herein- 


before and in the ſaid former act mentioned.“ 


+ Sect. 74. By 7. Geo. 3. c. 38. ſ. 8. If any action or x Imitation of 
te {uit ſhall be commenced or brought againſt any perſon or actions. 
« perſons whatſoever, for doing, or cauſing to be done, 
&« any thing in purſuance of this act, the fame ſhall be 
© brought within the ſpace of fix calendar months after the 
« fact committed; and the defendant or defendants, in any 
* ſuch action or ſuit, ſhall or may plead the general iſſue, G P 10 
sand give the ſpecial matter in evidence; and if, upon ſuch er us. 
action or ſuit, a verdict ſhall be given for the defendant 
« or defendants, or if the plaintiff or plaintiffs become non- 
« ſuited, or diſcontinue his, her, or their action or actions, 
cc then the defendant or defendants ſhall have and recover 
{ full coſts; for the recovery whereot he ſhall have the pull cons, 
% ſame remedy as any other defendant or defendants, in | 


any other caſe, hath or have by law.” 


+ Seel. 6. By 17. Geo. 3. © $9. ſ. T. it is further If any engrae 
enacted, © That if any engraver, etcher, printſeller, or other ver, &c. thall 
„ perſon ſhall, within the time limited by the aforeſaid acts, a 
i or either of them, engrave, etch, or work, or cauſe or 3 — 

conſent of the proprietor, he ſhall be liable to damages, and double coſts, 
| f «c 
| Pro- 
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& procure to be engraved, etched, or worked, in mezzotinto 
& or chiaro aſcuro, or otherwiſe, or in any other manner 
* copy in the whole, or in part, by varying, adding to, or 
« diminiſhing from, the main deſign, or ſhall print, reprint, 
„ or import for ſale, or cauſe or procure to be printed, re- 
« printed, or imported for ſale, or thall- publiſh, ſell, or 
ce otherwiſe diſpoſe of, or cauſe or procure to be publiſhed, 
&« fold, or otherwiſe diſpoſed of, any copy or copies of any 
& hiſtorical print or prints, or any print or prints of any 
« portxait, converſation, landſcape, or architecture, map, 
chart, or plan, or any other print or prints whatſoever, 
e which hath, or have been, or ſhail be, engraved, etched, 
« drawn, or deſigned, in any part of Great Britain, without 
„ the expreſs conſent of the proprietor. or -proprietors 


thereof firſt had and obtained in writing, ſigned by him, 


Blackwell v. 
Harper in 
chancery, be- 
fore Lord 
Hardwicke, 
Dec. 1740. 
2. Atk. 93. 


Lord Hard- 
Wicke. 


2. Atk. 93. 


(a) Ibid. 
Saver Qui 
Tam v. Dicey 
, 

3. Wilſon 60. 


& her, or thein reſpectively, with his, her, or their own 
* hand or hands, in the preſence of, and atte ſted by, two or 
& more credible witneſſes, then every ſuch propri-tor or 
„ proprietors ſhall and may, by and in a ſpecial action 
c upon the caſe, to be brought againſt the perſon or perſons 
* ſo offending, recover ſuch damages as a jury on the trial 
& of ſuch action, or on the execution of a writ of enquiry 
&« thereon, ſhall give or aſſeſs, together with double coſts of 
4% ſuit.” 


+ Set. 76. It has been determined upon this ſtatute, 


that the words “invent, „ his own invention,“ do not 


confine the copy-right merely to works originating in the 
imagination of the artiſt, as allegorical or fabulous repre- 
ſentations ; but that they mean the deſigning or engraving of 
any thing that 1s already in nature, as medicinal plants, 
buildings, houſes, gardens, &, ; 


+ Sef. 77. It has alſo been ſaid by very high authority, 
that the words ſculpſit et delineavit added to the name of the 
perſon who prints the work are ſufficient to ſhew that 
perſon to be the proprietor. | 


+ Sec. 78. It was alſo doubted, whether the property 
did not veſt in the engraver, deſigner, &c. though the 
day of the publication be not annexed to the foot of 
the print, compliance with that direction of the act 
being thought only neceſſary to make the penalty ac- 
crue (a). But it has been determined, that the two 
conditions of the act, vi. the day of the firſt publiſhing the 
print, and the name of the proprietor thereof, muſt both of 
them be engraved and printed, in order that it may be 
known when the excluſive right of the proprictor * 

1 N an 
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and when and againſt whom the perſon pirating may be 
guilty of offending againſt the act. 


+ Set. 70. And it ſeems, that if it appear the date is Bonner vv. 
anterior to the time when the perſon whoſe name the print Field Sitt. 
bears became the proprietor of it, it is not within the pro- _ Term, 
tection of the act. a 


＋ Se. 80. But it ſeems to be undecided, whether on Thompſon v. 
the affignment of a print the name of the inventor or the 3 
aſſignee ought to appear. | 2 Tem Rep. 
+ Scat. 81. Tt hath alſo been determined, that the Thompſon v. 
aſſignee of a print may maintain an action on 17. Geo. 3. Symonds and 
c. 57. againſt any perſon who pirates it, and that in ſuch Another, 
action it is not neceffary to produce the plate itſeif in evi- * Rep. 
dence, but that the production of one of the prints taken“ 
from the original plate is ſufficient; but the date muſt 


always appear on the print, 


As to the $1xTH POINT, viz. How far callico-printers 
have an excluſive right to their patterns. 


+ Seft. 82. By 27. Geo. 3. c. 38. f. 1. it is enacted, The proprie- 
« That any perſon who ſhall invent, deſign, and print, or tor of any ori- 
«© cauſe to be invented, defigned, and printed, and become ginal pattern 
the proprietor of any new and original pattern or patterns 33 
« for printing linens, cottons, callicoes, or muſlins, ſhall tne ſole e 
1 have the ſole right and liberty of printing and reprinting of printing it 
« the ſame for the term of two months, to commence from for two 
« theday of the firſt publiſhing thereof, which ſhall be truly months from 


' : firſt publi- 
f printed with the name of the printer or proprietors at ere on 


* each end of every ſuch piece of linen, cotton, callicoe, or whoever thall 
% muſlin; and that if any callicoe-printer, linen-draper, or within that 
„ other perſon whatſoever, from and after the firſt day of period print 


« June one thouſand ſeven hundred and eighty-ſeyen, _— — 


, within the time limited by this act, ſhall print, work, or action for da- 


« copy, ſuch original pattern or patterns, or cauſe to be mages. 
« printed, worked, or copied, ſuch original pattern or 
patterns, or ſhall print or reprint, or cauſe to be printed 
« or reprinted, any ſuch pattern or patterns, and ſhall pub- 
& liſh, fell, or expoſe to ſale, or in any other manner diſpoſe 
ge af, or cauſe to be publiſhed, fold, or expoſed to ſale, or in 
e any other manner diſpoſed of, any linen, cotton, callicoe, 
* or muſlin, ſo printed without the conſent of the proprie- 
*© tor or proprietors thereof firſt had and obtained in writing, 
& figned by him or them reſpectively, in the preſence of two 
* or more credible witneſſes, knowing the ſame to be ſo 
printed or reprinted without the conſent of the proprietoy 
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te or proprietors of ſuch pattern, then every ſuch proprietor 
* or proprietors {hall and may, if the offence be committed 
&« jn England, by and in à ſpecial action upon the caſe, to 
de be brought againſt the perſon or perſons fo offending, 
recover ſuch damages as a jury on the trial of ſuch action, 
&« or on the execution of a writ of enquiry thereon, ſhall 
« give or aſſeſs, together with coſts of ſuit, in which no 
“ wager of law, eſloin, privilege, or protection, or more 
„ than one imparlance, ſhall be allowed; and if the offence 
ebe committed in Scot/and, every ſuch proprictor or pro- 
« prietors ſhall and may, by an action to be brought before 


the court of ſefſion, or any judge competent to try civil 


but any per- 
ſon purcha- 
ſing plates 
from the pro- 
prietors may 

1 there · 
rom. 


Mode of pro- 
ſecuting for 


offences 


abainſt this 
act. 


„ cauſes within his bounds, recover ſuch damages as the 
« ſaid court of ſeſſion, or the ſaid judge, ſhall give or aſſeſs, 
„ and for payment whereof decree ſhall be iſſued, with full 
« coſts of ſuit, on which all ſuch execution ſhall paſs as is 
« competent by the laws and practice of Scotland in the like 
« caſes: provided nevertheleſs, that it ſhall and may be 
„ Jawful for any perſon or perſons who ſhall hercafter pur- 
cc chaſe any plate or plates, block or blocks, for printing, 
« from the original proprietors thereof, to print, reprint, 
„ and expoſe for ſale, or cauſe to be printed, reprinted, and 
« expoſed for ſale, from the ſaid plates or blocks, without 
& being liable to any action on that account.“ 


+ Seck. 83. By 27. Geo. 3. c. 38. ſ. 2, * If any action 
< or ſuit ſhall be commenced or brought againſt any perſon 
« or perſons whatſoever, for any offence committed againſt 
e this act, the ſame ſhall be brought within the ſpace of 
« fix months after ſo doing, and the defendant and defen- 
ce dants, in ſuch action or ſuit, if brought in Exgland, ſhalt 
« and may plead the general iſſue, and give the ſpecial 
« matter in evidence; and if, upon ſuch action or ſuit, a 
« verdict ſhall be given for the defendant or defendants, or 
« it the plaintiff or plaintiffs become nonſuited, or diſcon- 
« tinue his, her, or their action or actions, then the defen- 
„ dant or defendants ſhall have and receive full coſts; for 
« the recovery whereof he ſhall have the fame remedy ag 
« any other defendant or detendants in any other cafe hath 
« or have by law; and if ſuch action be brought in Scot- 
« land, and not inhited in, or if the defender be aſſoilzied., 
« then the defender thall be entitled to full coſts, for the 
« recovery whereot he ſhall Lave the ſame remedy as here- 
„ inbefore is given to the purluer,” „ 
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CHAPTER THE EIGHTIETH. 


Or FORESTALLING, INGROSSING, 
AND 


REGRATING. 


FOR the better underſtanding the nature of foreſtalling, 
ingroſſing, and regrating, and other ſuch like offences, 


I ſhall conſider 


1. How ſuch offences are treated by the common law. 


2. How by ſtatute. 


As to the FIRST POINT, viz. How foreſtalling, ingroſſing; 
and regrating, are treated by the common law, 


I ſhall confider, 


1. What is eſteemed an offence of this kind by the com- 
mon law. | 


2. How ſuch offence is puniſhable by the common law. 


As to the firſt of theſe particulars, viz. What is eſteemed 
an offence of this kind at common law. 


Seck. 1. It is ſaid, that all endeavours whatſoever to Q 

TEE: a (a) 43. Af. 38. 
enhance the common price of any merchandize, and all 3. Inſt. 193, 
kinds of practices which have an apparent tendency thereto, 196. 
whether by ſpreading falſe (a) rumours, or by (4) buying B. Indict- 
things in a market before the accuſtomed hour, or by buy- Prang 
. . . . , E relentment 
ing and ſelling again the {ame thing in the fame (c) market, 12. 
or by any other ſuch like devices, are highly criminal at (4) Crom. 18. 
common law, and that all ſuch offences anciently came under () Crom. $9. 
the general notion of foreſtallivg, which included all kinds 


of offences of this nature. 


Sec. 2. And ſurely there can be no.attempt of this 

kind, but muſt be looked upon as a high offence againſt. the 
publick, inaſmuch as it ſo apparently tends to put a check 
upon trade, to the general inconvenience of the people, by 
putting. it out of their power to ſupply themfelves with a 
| | commodity, 
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commodity, without an unreaſonable expence, which ofte:1 
proves extremely oppreſſive to the poorer 1ort, and cannot 
but give juſt.cauſe of complaint to the richeſt. 


3. Inſt. 196. 


. R 
1 Sed. 3. But it hath been reſolved, that any merghant, 


whether he be a ſubject or a foreigner, bringing vifta!s or 
any other merchandize into the realm, may eilte ane tn 
groſs, but that no perſon can lawfully buy wit! :n the calin 
any merchandize in groſs, and fell the fame in pros again, 
becauſe by ſuch means the price will be inhanced, for the 
more hands any merchandize paſſeth through, the dearer it 
muſt grow, becauſe every one will make his profit of it: and 
if ſuch practices were allowable, a rich man might ingrofs 
into his hands a whole commodity, and then ſel] it at what 
price he ſhould think fit ; which 1s of ſuch dangerovs con- 


ſequence, that the bare ingroſſing of a whole commodity, 


with an intent to ſell it at an unreaſonable price, is an 
C. Car. 231, offence indictable at the common law, whether any part 
232. thereof be ſold by the ingroſſer, or not. 


3. Inſt. 197. Sec. 4. And ſo jealous is the common law of all 
Summary 152. practices of this kind, that it will not ſuffer corn to be fold 


in the ſheaf, perhaps for this reaſon, becauſe by ſuch means 


the market is in effect foreſtalled. 


As to the ſecond particular, vis. In what manner offences 
of this kind are puniſhable by the common law. | 


Sect. 5. It is ſaid, that by an ancient ſtatute the offen- 


3. Inſt. 195. der was to be grievouſly amerced for the firſt offence; for 
the ſecond, to be condemned to the pillory ; for the third, 


to be impriſoned ; and for the fourth, to be compelled to 
abjure the vill. And there ſeems to be no doubt, but that 
at this day all offenders of this kind are liable to a fine and 
impriſonment, anſwerable to the heinouſneſs of their 
offence, upon an indictment at common law, 


As to the SECOND PoINT, viz. In what manner theſe 
offences are treated by ſtatute. 


I ſhall confider what particular proviſions have been made 
relating to this matter. . 


The particular proviſions of this nature are five- fold. 


I. The obliging all victuallers to ſell at a reaſonable 
price. | | 


2, The 
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2. The allowing all foreigners free liberty of importing 
and ſelling victuals. | ; 


The giving the great officers of ſtate a power to tax 
the price of victuals. | 


4. The prohibiting conſpiracies to raiſe the price of 
victuals. | 5 


5. The prohibiting all foreſtalling, ingroſſing, and re- 
grating. 


As to the firſt particular, viz. The obliging all victuallers 
to ſell at a reaſonable price. 


Sect. 6. This depends upon 23. Edw. 3. c. 6. by which How butchers 
it is enacted, * That butchers, fiſhmongers, regrators, felling un- 


« hoſtlers, brewers, bakers, poulterers, and other ſellers of gon * 


« all manner of victuals, ſhall be bound to ſell the ſame for puniſhed, vide 


a reaſonable price, having reſpect to the price that ſuch 1. vol. Run- 


« yictuals ſhall be ſold at in the places adjoining; ſq that nington“s ſta- 
« ſuch ſellers have moderate gains, reaſonably to be re- 3 3 


« quired, according to the diſtance of the place from whence 4. x 

I, ac 5 ; ; 0 4. Hen. 7. c. 3. 
* the ſaid victuals be carried; on pain to forfeit double the they ſhall not 
« value, &c. And the chief officers of towns are required Kill beaſts in 


4 3 . : walled towns 
to ſee this ſtatute executed, on pain of paying the treble . 


“value of the thing ſold, &c.” c. 8. they ſhall 
not kill calves but within the time preſcribed. By 22. Hen, 8. c. 6. they are prohibited 
from keeping tan-houſes. By 1. Jac. 1. c. 22. they are not to kill calves under five 
weeksold. By 5. Ann. c. 34. f. 2. they are not to ſell cattle to one another in London. 
By 5. Ann. c. 6. may fell dead calves or ſheep. 


La 


As to the ſecond particular, viz. The allowing all foreign- 
ers free liberty of importing and ſelling victuals. 


Se. 7. By 6. Rich. 2. c. 10. and 11. Rich. 2. c. 7. 
and 1. Hen. 4. c. 17. it is enacted, ** That all manner of 
aliens, being of the amity of the king, coming into an 
„ town of the realm with tiſh, or other victual, ſhall be 
% under the king's eſpecial protection, and may cut their 
& fiſhes and victuals in pieces, and in part, or in all, at 
« retail, or in groſs, as to them beſt ſhall ſeem, to ſell and 
make their profit, &c.“ 


Sect. 8. By 14. Hen. 6. c. 6. © If any man diſturb any 
&« alien to ſell his fiſh in groſs, or at retail, in part or in 
« whole, contrary to the above-mentioned ordinances, and 
<« thereof be duly attainted at the ſuit of the king, or of the 
party, he ſhall forfeit ten pounds, &c.“ . 


As 
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Vide alſo As to the third particular, g. The giving the great 
24. Hen. 5. gfficers of ſtate a power to tax the price of victuals. 
C. 3 | : ; 


„ Sect. 9. This depends upon 25. Hen. 8. c. 2. by which 


which eyjoin it is enacted, „ That to remedy the frequent rife of the 

that butchers “ price of cheeſe, butter, capons, hens, chickens, and other 

"ry 3 neceſſary victuals for man's ſuſtenance, by ingroſſing and 

. © 66 regrating the ſame; the lord chancellor and other high 

ut by 33. © officers of ſtate, &c. may, upon complaint of any inz 

Hen. 8. c. 11. “ hancing of the prices of ſuch victuals without ground or 

it may be ſold e reafonable N in any part of the king's dominions, 

by weight or . ſet and tax reaſonable prices of ſuch victuals: and that 

otherwiſe. _. c * | . = ET 

after proclamation made of ſuch prices, all farmers, 

„ owners, broggers, and all other victuallers whatſoever, 

having or keeping any ſuch victuals to the intent to ſell, 

« ſhall fell the fame to ſuch of the king's ſubjeRs as will 

« buy them at ſuch prices as ſhall be taxed by ſuch procla- 

* mation, under the pains to be limited in the ſaid procla- 
„mation.“ 


Seck. 10. But by 25. Hen. 8. c. 2. The officers of 
er cities, boroughs, or towns- corporate, and all other per- 
“ ſons having authority to ſet prices of ſuch victuals, may 
« ſet ſuch prices in ſuch manner as if the ſaid act had not 
« been made.“ 


As to the fourth particular, viz. The prohibiting con- 
ſpiracies to raiſe the price of victuals. 


Vide 5. Eliz. Seer. 17. This depends upon 2. and 3. Edw. 6. c. 15. 
©. 4. by which it is enacted, ** That if any butchers, brewers, 
12. Mod. 248. bakers, poulterers, cooks, cofter-mongers, or fruiterers, 
„ thall conſpire, covenant, promiſe, or make any oaths, that 

« they ſhall not ſell their victuals but at certain prices; or 

« if any artiſicers, workmen, or labourers, do conſpire, 

covenant, or promiſe together, or make any oaths, that 
„ they ſhall not make or do their works but at a certain 
« price or rate; or ſhall not enterpriſe, or take upon them 
* to finiſh what another hath begun, or ſhall do but a 
6“ certain work in a day, or ſhall not work but at certain 
hours and times; every ſuch perſon fo conſpiring, &c. 
„ ſhall forfeit for the firſt offence ten pounds; and if he 
pay not the ſame within fix days, ſhall ſuffer twenty days 
« 1mpriſonment ; and for the ſecond offence ſhall forfeit 
« twenty pounds, &c. and for the third, forty pounds, &c. 
« And if any ſuch conſpiracy, covenant, or promiſe, be 
« made by any focicty, brotherhood, or company, of any 
« craft, myſtery, or occupation of the victuallers above- 
« mentioned, with the preſence or eonſent of the more _ 
| © 0 
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© of them, that then immediately upon ſuch act of gon ſpi- 
&« racy, &c. over and beſides the particular puniſhment be- 
fore appointed, their corporation ſhall be diſſolved; and 
& that the faid offences thall be determined at the afhzes, 
« ſeſſions of the peace, or court lcet.” | 


1 n N 4 — 


+ Sed. 12. But by 2. Geo. 3. c. 14. No brewer, inn- 
« keeper, victualler, or other retailer of ſtrong beer or ale, 
ſhail be ſued, impleaded, or moleſted by indictment, in- 
« formation, -popular action or otherwiſe, for advancing 
ce the price of ſtrong beer or ale in a reaſonable degree.” 


A 
oo 


+ Sec. 13. And by 2. Geo. 3. c. 14. it is alſo enacted, 
«& That if any brewer, innkeeper, victualler, or retailer of 
& beer or ale, ſhall mix, or cauſe, or ſuffer to be mixed in 
« any veſſel, tub, meaſure, or otherwiſe, any ſtrong beer, 
ale, or ſtrong worts, with any ſmail beer or ſmall worts, 
« orwith water, after the gauge of ſuch ſtrong beer, ale, or 
*« ftrong worts, ſhall have been taken by an officer of exciſe, 


& lic ihall forfeit fifty pounds.“ 


As to the fifth particular, v/z. The prohibiting all fore- 
ſtalling, ingrofling, and regrating. | = 


f Sef.14. This depended chiefly upon 3. and 4. Edw. 6. 
c. 21. g. and 6. Edw. 6. c. 14. altered by 5. Eliz.c. 5. f. 14. 
5. Eliz. c. 12. and 13. Eliz. c. 25. ſ. 31. But it is recited by 
12. Geo. 3. c. 71. That it has been found by experience 
that the reſtraints laid by ſeveral ſtatutes upon the dealing 
in corn; meal, flour, cattle, and ſundry other ſorts of 
« victuals, by preventing a free trade in the ſaid commodi- 
ties, have a tendency to diſcourage the growth, and tv 
« enhance the price of the ſame ; which ſtatutes, if put in 
execution, would bring a great diſtreſs upon the inhabi- 
** tants of many parts of this kingdom, and in particular 
upon thoſe of the cities of London and Weſtminſter ; and 
A thereupon it is enacted, that the 3. and 4. Edw. 6. c. 21. 
© the 5. and 6. Edw. 6. c. 14. the 2. and 3. Philip and Mary, 
“% C. 3. the 5. Eliz. c. K and c. 12. the 15. Car. 2. c. 8. and 
« fo much of 5. Ann. c. 34. as relates to butchers ſelling 
« cattle alive or dead, within London and Meſtminſter, ang 
« within ten miles thereof, and alſo all acts for the better 
« inforcement of the ſame, being detrimental to the ſupply 
of the labouring and manufacturing poor of this king- 
«© dom, ſhall be, and the fame are hereby declared to be re- 


*« pealed,” | 


+ 582. 15. Nut as the ſtatute of Edward the din tb particu- , gun Fg 
tarly deſcribes the ſeveral offences of foreſtalling, ingroſſing, ,;.. 231. 
Vor. II, 6 and 


322 


An indiCct- 
ment on this 
clauſe muſt 
charge ex- 
preſsly that 
thc goods 
bougat were 
gommns to the 
ma: ket to be 
fold. 


1. Rolle's Rep F 


— 


Vide Owen 
135 


(a) ;. Inſt. 193. 
Sum. 152. 
Cro, Car. 231. 


Or FORESTALLING, INGROSSING, Bk. . 


and regrating, which ſtil] continue offences at common law, 
it may be of ule to recite it, notwithitanding 1t 1s repealed, 
as it contains a parliamentary deſcription of tlioſe offences. 


+ Sc. 16. By 5. and 6. Edw. 6. c. 14. f. 1. © Who- 
„ ſfſoever ſhall buy, or caufe to be bought, any merchandize, 
„ victual, or any other t ing whatſocver coming by land or 
„by water toward anv market or fair to be fold in the 
© ſame, or coming toward any city, port, haven, creek, or 
© road. of this realm or JYales, from any par's beyond the 
« ſea to be ſold, or make any bargain, contract, or promiſe, 
&« for the having or buying of the fame, or any part thereof 
« ſo coming as is aforeſaid before the fame thall be in the 
* market, fair, city, or port, &c. ready to be ſold, or ihall 
make any motion by word, letter, meſſage, or otherwiſe, 
e to any perſon or perſons for the enhancing of the price 
« of dearer ſelling of any thing above-mentioned, or elle 
« diſſuade, move, or ſtir any one coming to the market or 
“e fair to abſtain or forbear to bring or convey any of the 
„ things above rehearſed to any market, city, or port, XC, 
« to be ſold, thall be deemed—A Fortes TALLER.” 


+ Sec. 17. By 5. and 6. Edw. 6 14. ſ. 2. Whoſo- 
« ever ſhall! by any means regrate, obtain, or get into his 
© hands or poſſeſſion in any fair or market, any corn, wine, 
4% fiſh, butter, cheeſe, candles, tallow, ſheep, lambs, calves, 
0 ſwine, pigs, geeſe, capons, hens, chickens, pidgeons, 
„ conies, or other dead victual ever, that ſhall be 
brought to any fair or market to be fold, and do ſell the 
« ſame again in any fair or market holden in the ſame 
« place, or within four miles thereof, ſhall be taken for— 
« AREcaatos.” 


+ Sec. 18. By 5. and 6. Edw. 6. c. 14. ſ. 3. Whoſo- 
« ever ſhall ingroſs or get into his hands by buying, con- 
i traQting, or promiſe-taking, other than by demiſe, grant, 
« or leaſe of land, or tithes, any corn growing in the fields, 
* or any other corn or grain, butter, cheeſe, fiſh, or other 
« dead victual whatſoever, within the realm of England, to 
the intent to ſell the ſame again, Hall be reputed — Ax 
© UNLAWFUL INGROSSER,” 


A 
A 


In the ati of: the laſt- mentioned clauſes th 
following opinions have been holden. 


Se. 19. I. That (a) falt is a victual within the 
meaning of it, not only becauſe it is of neceſlity of itſelf for 
the food and health of man, but alſo becaule it ſeaſoneth 
and makctli wholelome beet, © and other victuals, in 

EE which 
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which reſpect it ſeemeth itſelf to come under the notion of 
victual, and feemeth to be ſo underſtood by the makers of 
13. Eli. 12. c. 25. as appears from par. 21. of that ſtatute, 


Sedt. 20. II. That (a) ſuch victual only as is neceſſary (a) 3. Inft, 
for the food of man is within the purview of it; and there- 498. 
fore that apples and cherries, and ſuch-like fruits, are not Sam. 152. 


J x „ Cre. Car 
within the intent of it; for the words are, corn or grain, Gen „ 
| oY 


butter, cheeſe, fith, or other dead victuals, which words are Cro. Jac. 2144 


ſaid to import the ſame as if it had been ſaid, or other dead 

victuals of like quality: alſo it is ſaid, that there is not any 

thing prohibited within the ftatute, but what hath a pro- 

vito, how in ſome kind it might be brought; and therefore 

ſince there is not anv ſuch ptoviſo for apples, that they never 

were intended to be reſtraincd; and agreeably hereto it 

hath been holden, that neither (5) hops nor (e) malt are (%) Cro. Car. 

within the meaning of the ſtatute. | 04 1 
3. Inſt. 196. 


Con. Ow. 135. x, Roll, 12. 


Sect. 21. III. That the buying of corn, with an intent 
to make (4) ſtarch of it, and then to ſell it, is not within the (% Bridg. 2, 
{aid clauſe, becauſe it is not bought to be ſold again in the 6. 
ſame nature in which it was bought, but to be firſt altered Oven 35. 
by a trade or ſcience, and then fold again. And for the like __ 
reaſon it ſeemeth to be the better (e) opinion, that the buy- 8 595• 
ing of corn in order to make meal of it, and then to ſell it, 6. G 
is no way within the ſaid clauſe; and that the buying of _ 

V barley with an intent to make it into malt, and then to (//-;Car-237. 


; > . 5 « Inſt. 4 
ſell it, had no need of the exception made ſor it in the ſaid 2 


See c. 33. 1 
{atute. 15. 18, 


Con. Ow. 133. 
S:2. 22. IV. That there is no neceſſity in an infor- 


mation or indictment grounded on the ſaid clauſe for in- 

groſſing any victual therein mentioned, to ſay (g) that the (). Jon. 2 37. 
defendant did not come by it by a demiſe of land, &c. but 

that the defendant, if he have any ſuch matter to alledge in 

his defence, may gipe it in evidence. 


ect. 23. V. That in every ſuch information, &c. 2. Leon. 33. 
the words of the ſtatute muſt be preciſely purſued, and 
therefore that it is not ſufficient to ſay, that the defendant 
bought ſo much corn, &c. becauſe the words are, “ ſhall 
„ ingrofs, or get into his hands, by buying, &c.” 


Seck. 24. And it is further enacted by the ſaid ſtatute 
of 5. and 6. Edw. 6. c. 14. par. 4, 5, 6. That whoever thall 
c offend in any of the things before recited, and be thereof 
& duly convicted, fhall for the firſt offence ſuffer impriſon- 
© ment for two months, and forfeit the value of the goods 
„ to by him bought or had; and for the ſecond offence 


1 4% {hall 
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„ {hall ſuffer impriſonment for one half year, and forfeit 
„the double value of the goods, &c. and for the third 
« offence ſhall be ſet on the pillory, and forteit all his 
« goods, and be committed to priſon during the king's 
« pleaſure,” | 


». Ruf. 317. See. 25. And from hence it ſeems clearly to follow, 
Cro. Car. 38 1. as well as from the general rules of law, that no information 
>. Morn 32. for any of the above-mentioned offences againſt the ſaid 
Vice allo Cro. 44 tute, can be good, without ſhewing i tain tl - 
Joe. , good, wit ing in certain the quan 
1. Roll. rr,x2, tity of the thing in relation to which the defendant is ſup— 
3. Jones 329. poſed to have incurred the penalty, not only becauſe other- 
wiſe the judgment to be given on ſuch an information can 
never be pleaded in bar of any other, becauſe it cannot 
appcar that both of them were brought tor the ſame thing, 
but alſo,becauſe it cannot appear to the Court what forfeit- 
ure the defendant ought to incur, unleſs the extent of the 
offence, which is to be the meaſure of it, be ſpecially fet 
forth. And for theſe reaſons it hath been adjudged, that an 
information for ingrofling corn, the quantity whereof is 


ö expreſſed by the word csu] only, is not good ; yet it 
| is ſaid, that an indictment for ingroſſing magnum quantitatem 


3 | frumenti is ſuflicient. 
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CHAPTER THE EIGHTIETYH, 
CONTINUED, 

Or REGULATING Tuz PRICE or N 
4 

Tx ſtatutes againſt the offences of foreſtalling, ingroſ- 
J ſing, and regrating, contained particular exceptions to | 
the general reſtraints which they impoſed. Theſe exceptions | | 
related to corn, butter, cheeſe, cattle, beer, cyder, mum, N 
fifth, wine, oil, ſugar, ſalt, fiſhmongers, victuallers, butchers, 4 
poulterers, badgers, drovers, leſſors, ſhipping, and caſtles 8 
and towns-corporate. Of the foregoing catalogue thoſe ex- # 
ceptions which relate to fiſh, fiſnmongers, victuallers, but- 4 
chers, poulterers, leſſors, ſhipping and caſtles, and towns-cor- * 


porate, are repealed. But as the intention of the legiſlature 
both in enacting and in repealing theſe ſtatutes, in accommo- 4 
dation to the emergencies af different periods of time, was to | | 
regulate the price of victuals, and to prevent them from 
being exorbitantly raiſed upon, or improperly introduced to 
the publick, by the reſpective dealers therein; J ſhall endea- 
vour to collect, the ſeveral ſtatutes which rclate. to the regu- 
lation under the following arrangement. 


Won «por, 


£2 2608s 
2 


od 


1. As to The meaſure of corn. 


* 4 > 9 
FP 


2. As to Bread. 


foo dt 
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3. As to Beer. 
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4. As to Butter and Chezte, 


* "5 


5. As to Cattle and Butchers, 


6. As to Fiſh, 


FL IE I 
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7. As to Bacon and Pork. 
8. As to Hay and Straw. 
9. As to Fruit. 
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10. As to Honey and Wax, | 


11. As to The meaſure of Coals. 


N. B. For the regulation of wood cut up for fucl vide 43. Eliz. c. 14. 9. Ann. 
c. 15, and 19. Ann. c. 6. 


Ax D FIRST, As to the meaſure of corn. 


+ Sec. 1. By 22. Car. 2. c. 8. ſ. 2. © Whoever ſhall ſell 
* any ſort of corn or grain, ground or unground, or any 
« kind of falt, uſually fold by the builtel, by any other 
« than by /Finche/ter meaſure, marked in his majeſty's ex- 
© chequer, and ſealed as the act directs, containing eight 
« gallons to the buſhel, and no more or lefs, and the {aid 
* buſhel ſtricken even by the wood or brim of the ſame by 
«© the ſeller, ſhall forfeit forty ſhillings for every offence, on 
© conviction, before one juſtice, by one witneſs; to be 
&« levied by the churchwardens, &c. by diſtreſs and ſale; 
« and in default, impriſonment till paid.“ 


+ Sc. 2. Bo 22. Car. 2. c. 3. ſ. 3. If any mayor or 
© other head officer ſhall knowingly permit the ſame, on 
*« conviction at the ſeſſions, he ſhall forfeit five pounds, 
half to the proſecutor, and halt to the poor by diſtreſs, or 
% impriſonment till paid.“ EE ah 


+ Sec. 3, By 22. and 23. Car. 2. c. 12. Whoever ſhall 
« fell or buy any corn ground or unground, or ſalt by the 
«© bag without meaturing, being thereunto required, or in 
« any other manner than as above directed, and that with— 
* out ſhaking of the faid buſhel or meaſure by the buyer, 
ſhall forfeit befide the above penalty, all the corn, grain, 
or ſalt bought or ſold contrary to this act, or the value 
„ thereof, to the party complaining.“ 


a = 
K * 


+ Set. 4. By 22 and 23. Car. 2. c. 12. The proof 
“ ſhall lie upon the defendant to make it appear by the oath 
* of one witnels that he fold or bought the ſame lawfully, 
or, if he fail, he ſhall forfeit as before mentioned, and 
which thall be diſtributed by the juſtice, half to the poor 
and halt to the informer.” . N 


„ 


* 
* 


Rex v. Mejor, J Sed. 5. It has been decided, that the object of the legiſ- 
4. erm Rep. lature in paſſing the above ſtatutes was to eſtabliſh throughout 
359» the kingdom one mealture only, and therefore that they virtu- 
ally aboliſh the uſe of thoſe cu/tomary meaſures which were uſed 

; : "2% in 
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in particular places; and that it is illegal to ſell corn 
by any other meaſure than the / incheſter meaſure, 


For the mode by which the averaged price of corn is to be aſcertained, vide 10. Geo. 3: 
#. 39. and for the fame in London and Eꝗex, 21. Geo. 3 c. 50. For regulations 
reſpecting its importation, 22. Car. 2. c. 13. 15. Car. 2. c. 7. 5. Geo. 2. c. 12. 
6. Geo. 3. e. 17. 13. Geo. 3. c. 43. 16. Geo. 3. c. 39. 18. Geo. 3. c. 25. 19. Geo. 3. 
c. 29. For regulating its exportation, vide 1. W., and M. c. 12. 1. Geo. c. 7. 
11. Geo. 2. c. 22. 13. Geo. 3. c. 43. ſ. 5. 14. Geo. 3. c. 64. 14. Geo. 3. c. 5. and 
71. and 26. 16. Geo. 3. c. 37. 18. Geo. 3, c. 16. 2 


SECONDLY, As to Bread, I ſhall conſider the ſeveral 
ſtatutes as they relate, | 


1. To the aſſize and making of wheaten and houſhold bread, 
2. As to the making bread when no aſſize is ſet, 
| 3. As to the making of ſtandard wheaten bread, 


As to the firſt particular, v:z. The aſhze and making of 
wheaten bread. 


+ $:8.6, By 31. Geo. 2. c. 29. f 2. © The Court, or 
ee perſons herein authorized to ſet the aſſize and weight of 
« bread, and the price for the ſame, ſhall ſo do as often as 
„t they ſhall think proper; and that in every aſſize, reſpect 
« ſhall be had to the price which the grain, meal, or flour, 
de ſhall bear in the public markets, in or near the place for 
« which ſuch aſſize ſhall be fet ; making reaſonable allow- 
« ance to makers for their charges and profit,” 


+ Fett. J. By 31. Geo. 2. c. 29. f. 3. © Where an aſſize 2 fets 


e ſhall be ſet, no perion ſhall there ſell bread, except of yreaq 

&« wheaten and houſhold, otherwiſe brown bread, and ſuch (wheaten and 
« other ſort as {hall be publicly allowed by the Court, or huſhold ex- 
e perſons aforeſaid ; but where it hath been uſual to make roy ng 
« biead with the meal of rye, barley, goats, beans, or peaſe, under enaley 
© or with the meal of any ſuch different forts of grain mixed of 2 
« together, or the Court or perſons thali allow fuch bread not exce ding 
to be made, ſuch bread thall and may be there made and 2 thil 

« fold ; and offenders on conviction by confeſſion, or the 6 
« oath of one witneſs, before any magiſtrate within his thillings. 1 
juriſdiction, ſhall farfeit not exceeding torty nor Jeſs tan 

„ twenty ſhillings.” + Bp 


1 Þ. By 31. Geo. a. c. 29. ſ. 4. © The affize and Affe and 


. 2 a a a price to be ace 
weight of the ſeveral ſorts —_ bread fox ſale, and the price, he Han to the 


4 | | 15 mall Tables. 
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„% ſhall be ſet and aſcertained according to the following 
c tables marked No. I. and 2.” | 


N. B. Part the firſt, or the affize table, contains the price 
of the buſhel of wheat Wincheſter meaſure, from 28 9d. 


to 148. 6d. the buſhel, the allowance of the magiſtrates or 


juſtices to the baker for baking being included: ſo that 
(for example) if the price of wheat in the market is 58. the 
buſhel, and the magittrates allow 1s. 6d. the buſhel to the 
baker for baking, find 6s. 6d., and even therewith will be 
found the weights of the ſeveral loaves ; but if the price in 
the market is 3s., and the allowance 1s., then the weight of 
the loaves will be found even with 4s. 


N. B. Part the ſecond, or the priced table, contains the 
price of the buſhel of wheat, Wincheſter meaſure, from 
2s. 9d. to 143. 6d. the buſhel, the allowance for baking 
being included; and alſo the prices of the peck, half peck, 
and quartern, wheaten and houſhold loaves: ſo that (for 
example) if the price of wheat in the market is 58. the 
buſhel, and tlie magiſtrates allow. 1s. 6d. for baking, find 
6s. 6d., and even therewith will be found the prices of the 


ſevcral loaves. 


It was thought ſufficient to inſert the weight of a penny- 
loaf, as the weight of all other loaves may thereby be ecatily 
calculated. | 
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the weight 

r juſtices 
price of 
I times 


Note, The wheaten loaves are three-fourthsof 
of the houfhold loaves; and if the magittratcs 
mall think fit to allow of any white loaves of 
one penny or two-pence, they are to weigh 
three-fourths of the weight of the wheaten lo 
ſame price. 

k 

Note, The prices of the houſhold loaves are always 
three-fourths of the prices of the wheaten loaves; and 
where it ſhall be thought proper to allow of half quarter 
loaves, the prices of tuch loaves (if fold ſingly) are to be 
half a farthing higher than is ailowed by this Table, when tt 
Mall fo happen that the farthing is ſplit. 


And magiſtrates and juſtices within their reſpective jurife 
dictions being to ſet the aſſize and fix the price of the 
ſeveral loaves of bread having reſpect to the price which the 
grain, meal, or flour | ſhall bear in the markets, but no 
proviſion being made, how they ſhould know what price 
the reſpective forts of meal and flour ſhould be eſteemed to 
bear in proportion to the price of wheat, they are therefore 
to take notice that the peck loaf of each fort of bread is to 
weigh, when well baken, ſeventeen pounds fix ounces 
ay-irdupois, and the reſt in proportion; and every fack of 
meal or flour is to weigh two hundred weight two quarters 
nett; from every ſack of meal or flour there ought to be 
produced, on the average, twenty ſuch peck loaves of bread; 
and by obſerving the ſaid rule, magiſtrates and juſtices may 
at all times know if the baker had more or leſs than the 
allowance they intend to' give him. | 
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| Beans, Maſlin. 
1 . d. 


are to weigh 17ib. 6 oz. 


7 Ch. 80% PRICE or VICTUALS, Se, 
it 
ES TABLE II. | 
0 8 
1 Or BREAD MADE oF SEVERAL GRAINS, 
10 The firſt column contains the prices of the buſhel of grain, baking includes; which 
prices are adapted lo as to fcrve either for the Winchettcr buthel ot rye, of bariey, of 
oats, of beans, of maſlin allas miſcellany, conſiſting of two-thirds wheat and ont-wnid 
rye; the price of either of which buſhels in the market being known, the magie tes 
'$ arc to add the intended allowance thereto; the amount of which being found in column 
d No. I. the weight which the ſcveral loaves ought to be of, will be found under column 
U No. 2. and the price of the reſpective peck loaves (which 
each) under No. I. | | 
4 Note, Where bread is allowed at any time to be made for ſale of peaſe only, the 
hy aſſze and price thereof are to be ſet and fixed from the bean columns; and «© here bread 
is ordered to be made for ſale of a ccarſe ſort of maſlin or miſcellany grain, conliding 
: of on eee ITY 150g 6h barley, COIN 3 peaſe or beans, the afſize and 
* price thereof are to be ſet and fixed from tne barley columns. 
0 Note alſo, That this Table is framed fur bread to be made of the whole produce of the 
5 ſaid ſeveral grains, except the bran or hull thercot only. : 
5 No.]. No. 2. No. 3. 
6 Price 0; EP . . 
, tnebuch Weight of the penny loaf. Price of the peck loaf. 
| and ä | 
a ſoaking, Rye. Barley. Oats. J Beans. Maflin. Rye. Barley. Oats. 
p | . d.joz. dr. oz. dr ſoz. dr.ioz. dr. oz. dr. s. d.js. des d. 
f | 1 ojo2 8667 831 483 12170 0% 420 40 9 
| I 350 954 925 ©67 055 0 530 Sto 11 
) 1 v6i41 1045 Ofz4 1455 29,40 1000 920 641 13 
5 1 9835 11138 917 14/47 1449 % 740 7FI 23 
| 2 031 4433 12115 1041 14/35 oo 8400 84 1 53 
| 2 3/27 13130 2913 14137 41 20 10 jo 941 7; 
2 bj2s 927 9/2 8133 8028 ojo 11 6 10711 10 
2 22 1102 140 xs © 1 
9 4 . 630 725 | © 1098 8 
3 020 1322 8010 727 14/23 5⁰1 1 1 02 24 
3 319 4420 1209 1025 121 Bf: 241 14/2 44 
3 617 1319 4 8 15/23 15/20 O 341 232 653 
3 90 11018 of 8 5/22 $5118 1001 42/1 342 82 
4 015 1016 14] 7 13/20 1517 B81 521 44,2 112 
4 3014 12j15 14} 7 9919 11,6 8% Gall 52/3 Oz 
4 613 14/15 f 6 5 zoits 9% S 18 7104 26 
41 „%% 4 4 © 9:17 iin , £5 
5 012 813 86 4/10 12114 of 70 i & [4-0 
1 8 4 5 15j15 T5113 (14 © [3 28 
5 ů gh 4 $ 1115 32 1 020 1 
5 910 13/11 12 £ 7114 912 2/2 1% 0 4 3 
6 Oi Gil 4 5 3113 5 Io: 232 4 
6 310 O10 19] 5 013 OIL Jii2. . 3$@® 2® 4 7$ 
6 9 1010 4 13/12 1410 12/2 5 2 3 4 9 
6 900 17 4 1002 610 6/2 6 2 4 5 © 
7 68 159 1% 4 7 14% % 7 5 5 14 
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Aſſize to he + Sei. 9. By 31. Geo. 2. c. 29. f. 5. FEverv aſſize (hall 
in 8 * be ſet in averdupoize weight, of fixtecn ounces to the 
Biete by ty 40 pound, and not troy weight, and in the ſeveral Propor- 
the tables. tions directed by the Tables, or as near as may be: and 
& the ſaid Tables ſhall extend as well to bread made with 

« wheat mixed with other grain, as to bread made with 

& other grains than wheat, publicly licenſcd to be made into 

« bread; and the aſſize of all ſuch mixed bread ſhall he 

ſet and aſcertained as near as may be to the ſaid Tables,” 


Return tobe + Sec. 10. By 31. Geo. 2. c. 29. ſ. 6. © The prices which 
made weekly « the ſeveral kinds of grain, meal, and flour, ſhall, bona fid:, 
oath +: ſell for in London, in open and public market, ſhall be cer- 
Zenden, of the © tified on oath, on fome certain day in every week, as the 
prices which © mayor and aldermen ſhall appoint, by the meal weighers 
the grain fell © of London, or ſuch perfons as the faid court ſhall ditect; 
n +0 ve aug Wha and ſhall alto on ſome certain day in every week, to be 
ah berg NR appointed by the ſaid court, be entered by ſuch perſons in 
elerk's. office; writing, and kept at the town clerk's office in the ſaid 
the afſrze to. © city: and the next day after every ſuch price ſhall be fo 
continue till a 6 cortified, the aſſize and weight of all ſorts of bread to be 
pew allize Be. fold within the limits of their juriſdiction, and the price 
. « to be paid for the fame, ſhall be ſet by the ſaid court of 
« mayor and aldermen, if the ſaid court ſhall then fit, and 
„if not, then by the mayor of the ſaid city; and that the 
« afhze ſo ſet in London ſhall take place as the {aid court thgll 
„ order, and be in force for London and the liberties merh. 
and the weekly bills of mortality (the city of /F*/?mpr/ter 
« and liberties thereof, the borough of Southwark, and 
* weekly bills of mortality in the county of Surrey ex- 
& cepted), until another aſſize in London ſhall be ſet; and 
« that the aliize ſo ſet, ſhall with all convenient ſpeed he 
„ made public in ſuch manner as the faid court of mayor 
+ and aldermen ſhall direct: bur tefore any advance or re- 
& duction ſhall in any week be made by the ſaid court or the 
© mayor in the price of bread, the meal weighers or other 
« perions ſha't leave in writing at the common hall of tlie 
ave. Company of Lakers in London, acopy of every return of the 
to leave ar the price of grain, incal, and flour, which they ſhall make 
Hakers Hall a“ and enter in ſuch book as aforeſaid, ſome time of the ſame 
c py of there- e day on which iuch meal weighers or other perſpns ſhall 
un, „ make every ſuch return and entry; to the intent that the 
* faid Company of Bakers may the morning of the next day 
after every ſuch return and entry made, and before any 
&« aflize ſhall be ſet, have an opportunity to offer to the 
& mayor and aldermen, and if ſuch court ſhall then fit, to 
« the mayor, all ſuch objections as the ſaid Company of 
„ Bakers hall think fit agaiaſt any advance or reduction 

being that day made.“ | 


The inca! - 


T Sect, 


Ch. $o. PRICE of VICTUALS, &. 


333 


Sed. 11. By 31. Geo. 2. c. 29. f. ). The court of The courtand 


« mayer and aldermen of every other city, and where there 
« ſhall be no ſuch court, or when the ſ:me ſhall not fit, the 


chief magiſtrate of every other city; and in towns corpo- 


rate, or boroughs, the mayor, bailiffs, aldermen, or other 
© chief magiſtrate, or two juſtices where there ſhall be no 
« ſuch mayor, bailiffs, aldermen, or chief magiſtrates ; ſhall 
« ſeverally and reſpectively cauſe the reſpective prices which 
« the ſeveral ſorts of grain, meal, and flour, proper to make 
« bread allowed to be made in every ſuch other city, town 
corporate, borough, town, or place, ſhall, bong fide, ſel] 
« for, in the reſpective public markets in or near to every 
« ſuch other place, to be certified upon oath, unto ſuch 
ce magiſtrates as aforeſaid, in ſuch manner in every week, 
«© as any ſuch reſpective court or magiſtrates ſhall appoint ; 
and the price fo certified ſhall be entered by the perſon 
ho ſhall certify.the fame in ſome book kept by him for 
« that purpoſe ; and within two days after the aſſize and 
« weight of bread ſhall be ſet by the perſons and in the ju- 
4 ri{diftions as aforefaid reſpectively, the fame ſhall take 
© place on ſuch day in every week, and be in force for ſuch 
« time, not exceeding ſeven days from the ſetting of every 
« ſuch aſſize, and ſhall be made -public in ſuch manner as 
« ſuch magiſtrates as aforeſaid ſhall within their reſpective 
« juriſdictions direct.“ . 


+ S.A. 12. By 31. Geo. 2. c. 29. ſ. 8. * If any two juſ- 
« tices of counties ſhall ſet an aſſize, it ſhall be lawful for 
e them to cauſe the price which grain, meal, and flour, fit 
« to make bread, ſhall, 591d fide, fell for in the reſpective 
public corn- markets, in or near the place or places re- 
« ipeCtively, to be certified on oath (a) to them at their re- 
e ſpective places of abode, in any ſuch county, on ſuch day 
jn every week as they ſhall appoint, by the reſpective clerks 
© of the market, or ſuch other perſon as any ſuch two juſ- 
*« tices ſhall appoint; and that the price of grain, meal, and 
« flour, ſo returned, ſhall be entered by the perſon who ſhall 
return the fame in ſome book kept by him for that pur- 
* poſe; and within two days after the price and athze of 
" bro may be by any two juſtices ſet for any time not ex- 
© cceding fourteen days from every ſetting thereof; and the 
* aſſize which ſhall be ſo ſet, ſhail commence and be in force 
* at ſuch time, and be made public /5) in ſuch place or 
places, for which the ſame {hall be fo ſet, as the ſaid juſ- 
5 tices ſhall direct.“ 


ſeR. 12. and 


+ Se. 13. By 31. Geo. 2. c. 29. ſ. 9. © Any baker ſhall 
have liberty, the day after every return ſhall be made and 


magittrates, 
&c. in other 
cities, towns, 
and boroughs, 
may cauſe re- 
turns to be 
made; the 
prices to be 
entered and 
certified; the 
aſſize to be ſet 
u i hin two 
days after; 
and to conti- 
nue (not ex- 
ceeding ſeven 


days). 


Two or more 


juſtices may 


ict an aliize 
and cauſe res 
turns to be 
made. 


(a) For the 
torm of the 
certificate, 
which muſt de 
ſigned with 
the name of 
the perſon 
who returns 
it, vide the 
act, lect. 11. 
and 1. Burn. 
243. 


(5) For the 
turm of the 
publication, 
vide the act, 
1. Burn. 244. 


Bakers may 
ſerthe returns 
that they may 


object to the all. zc. 
© centered 


r r 
po \ Fx * 
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ec entered in the book, to ſee the entry without paying any 
&« thing, to the intent that he may have an opportunity on 
„ the ſaid next day to offer to any ſuch court, mayor, bai. 


„ lifts, aldermen, or other chief magiſtrate or magiſtrates or 


e juſtices as aforelaid, before any tuch ailize ſhall be ſet, 
* tuch objections as any ſuch baker can reaſonably make 
„ againit any advance or reduction being made.“ 


Not liable to + Sec. 14. By 31. Geo. 2. c. 29. ſ. 10. No maker of 
fees. ce bread for ſale ſha!l pay any fee or reward for ary aſſize of 
e bread being ſet, altered, or publiſhed.” _ 


Half peck and f Sc. 15. By 31. Geo. 2. c. 29. f. 11. The half peck 
quarrern and quarter of a peck loaves of wheaten and houſehold 
loaves to e bread are to weigh in proportion to the weight 4 peck loaf 


weigh, and be cc of wheaten or houſehold bread ought to weigh, and are 
ſold, in due 


. e houſehold bread reſpectively is to be fold; and whenever 


% any bread ſhall be ordered to be made with the meal or 
ce flour of rye, barley, oats, peas, or beans, either alone or 
e mixed, the aſſize of ſuch bread thall be made public in 
& ſuch manner as the ſaid magiſtrate, who ſhall fet ſuch aſ- 
« ſize, ſhall direct.“ 


Where bread + Secf. 16. By 31. Geo. 2. c. 29. f. 13. “In places where 
of a certain any ſixpenny, twelvepenny, and eighteenpenny toaves thall 
denomination « be allowed, no peck, half peck, or quarter of a peck loaves 
and value ſhall 4c £11 be permitted at the fame time to he there made or 
be ordered. | . 1 ; 

« fold, upon pain of any ſum not exceeding forty nor leſs 
« than twenty ſhillings.” 


Seffions may f Sc. 17. By 31. Geo. 2. c. 29. f. 14. If the juſtices 
fix the juriſ- © of any county or diviſion ſhall, at ſeſhons, think fit to fix, 
diction of any « that any hundred or other place in ſuch county or diviſion 
+> ra *< ought to be conſidered as in any one particular hundred, 
= riding, or diviſion of ſuch county, riding, or diviſion, in 
| order that the aſſize of bread for ſuch particular hundred 
or place may extend to or comprize ſuch other hundred 
&« or place, it ſhall be lawful for them ſo to do; but by ſo 
« doing no juſtice ſhall be excluded from acting as a juſtice 
ce jn any hundred, riding, or diviſion of any ſuch county in 
« which any ſuch particular towns, diſtri&s, or places thatl 
„lie, or the aſſize tor them ſhall be ſet.” | 


Entry tobe 1 Se. 18. By 31. Geo. 2. c. 29. f. 15. An my ſhall 
made by every be made by every clerk of the market, or other perion, of 
clerk of the «« every return, and of the rate at which the price, aſhize, and 
u. 2, weight of bread ſhall be ſet or fixed within the juriſdiction 
* of every ſuch clerk of the market, or other perſons, which 
& any inhabitant ſhall inſpect without fee.“ | 


T Sec. 


ce to be ſold according to the price a peck loaf of wheaten or 
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+ ect. 19. By 31. Geo. 2. c. 29. ſ. 16. After an aſf ze No alteration, 
4 ſhall be ſet, no alteration ſhall be made therein in any ee, Wer 
« ſubſequent week, either to riſe the ſame higher, or to fink vary 3 
« the ſame lower, unleſs the price of wheat or other grain the byfhel 
« ſhall be returned as having roſe three-pence each buthel From the laſt 
« more than the laſt return made, or having fallen three- recurn. 

e pence each buſhel lower than the faid laſt return; no pro- 
« yifion being made by the ſaid aſſize- tables for altering any 


« aſſize upon ſuch an event.” 


+ Sea. 20. By 31. Geo. 2. c. 29. ſ. 17. © If any perſon Forfeiture of 
© appointed to certify or return the price of grain, meal, any mcal- 
„ and flour, ſhall neglect any matters required to be done es 
« by him, or ſhall deſignedly make any falſe certificate or heal Ste. 
& return ; or if any peace-officer ſhall neglect to obey any le& his duty, 
& warrant-in writing delivered to him under the hand and andanypeace- 
« ſeal of any magiſtrate, or to do any other act requiſite to —_— ry 
« be done by him, ſhall forfeit not exceeding five pounds, diſobey. 


« nor leſs than twenty ſhillings.“ 


+ Sed. 21. By 31. Geo. 2. c. 29. ſ. 18. © In cafe any Penalty for 
« dealers in corn, grain, meal, or flour, on reaſonable re- refuling to 
* queſt by the meal-weighers of London, or by the clerks of GE 2 
« the markets, or other perſons appointed to give in and vale I 
certify the prices of grain, meal, and flour, ſhall refuſe to ind flour, or 
* make known the true real prices the ſeveral ſorts of grain, for giving in 
* meal, and flour, ſhall be, “nd fide, bought at, or ſold, by 1 = or Cot 
&* or for him, her, or them relpeCtirely, at any corn-market Ae Price: 
& within the juriſdiction of any ſuch perſons aforeſaid, or 
« ſhall knowingly give in any falſe or untrue price of any 
„grain, meal, or flour, bought or fold, or agreed fo to be, 
c or any price which hath been made by any deceitful means, 
« on being convicted by the oath of one witnels, or ſolemn 
* atirmation, or on confeſſion, ſhall forfeit not exceeding 


ten pounds, nor leſs than forty ſhillings.” 


+ Sed?. 22. By 31. Geo. 2. c. 29. f. 10. If any ſuch What ſhall be 
* court, magiſtrate, or juſtices, as aforeſaid, who ſhall have done wo 
* ordered any return, ſhall, within three days after fuch re- 50% 2 ho 
turn made, ſuſpect that the ſame was not truly and bond fide ſuſpected. 

* made, it ſhall be lawful to ſummon before them reſpec- 
« tively any perſon who ſhall have bought or fold, or thall 
© be ſuſpected to have bought or fold, or agreed to buy or 
© ſell, any grain, meal, or flour, or who ſhall be thought 
« to be likely to give any information concerning the pre- 
** miles, and to examine them reſpectively upon their ſeveral 
* oaths touching the rates and prices the ſeveral ſorts of 
grain, meal, and flour, or any of them, were there reaily 
* and bong fide bought at or ſold for, or agreed ſo to W by. 
| | 6 Him, 
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* him, her, or them reſpetively, at any time within ſeven 
« days preceding the ſummoning: and if any perfon ſo 
« ſummoned ſhall neglect to appear (and proof be made on 
« oath of fuch ſummons having been duly ſerved, or if any 
{© perſon ſo ſummoned {hail appear, and neglect or refute 
© to aaiwer lawful queſtions, on being convicted by the 
* oath of one witneſs, or confeſſion, before any ſuch court, 
& magiſtrate, or juſtices, ſhall forfeit not exceeding ten 
* pounds, and not lets than forty ſhillings : and if any per- 
& ſon, ſo examined on oath, ſhall forſwear himſelf, ſuch per- 
& ſon {hail be liable to be proſecuted as for perjury, by in- 
& dictment or information, provided that the party fo ſum- 
© moned be not obliged to travel above tive miles from the 
& place of his abode.” 


+ Sc. 23. By 31. Geo. 2. c. 29. ſ. 20. Whenever any 
ce court as aforeſaid, magiſtrate, or juſtices, ſhall order any 
« bread to be made with the meal of any other grain than 
„ wheat, or to be mixed with wheat, or to be made with 


rice, as ſhall © the meal of any other fort of grain, either ſeparate or 


„mixed together, all perſons fhall make bread for tale with. 
e“ fuch mixed meal, or of ſuch weight and goodneſs, and 
« ſhall fell the fame at ſuch prices, as ſuch court, magiſtrates, 
© or juſtices, ſhall direct, upon pain of any ſum not ex- 
« ceeding five pounds, nor leſs than forty ſhillings.” 


+ Seck. 24. By 31. Geo. 2. e, 29. f. 21. The ſeveral 
e forts of bread ſhall be well made, according to the good- 
„ neſs of the ſeveral forts of meal whereof the fame ought 
* to be made; and no allum, or any mixture or in- 
« oredient whatſoever (except only the genuine meal, com- 
% mon falt, pure water, eggs, milk, yeaſt, and barm, or 
ce fuch Jcaven as ſhall be allowed by the court or perſon who 
© ſhall have ſet an aſſize of bread where any ſuch leaven 
& thall be uled; and where no ſuch aſſize ſhall have been 
„ ſet, then ſuch leaven as any magiſtrate or juſtice ſhall al- 
low), ſhall be uſed in making dough or any bread to 


& be fold, upon pain that every perſon (other than a ſervant. 


© or journeyipan) who {hall knowingly offend, and be con- 
* victed by confeſſion, or by oath of one witneſs, before 
« any ſuch magiſtrate or juſtice, ſhall forfeit not exceeding 
* ten peunds, and not leſs than forty ſhillings, or ſhall be 
© committed to the houſe of correction, or ſome priſon of 
« the county or place where the offence ſhall be, to hard la- 
© hour, not excceding one calendar month, nor lefs than 
& ten days. And if any ſervant ſhall offend, he ſhall forfeit 
© not exceeding five pounds, and not leſs than twenty ſhil- 
„lings, or be apprehended and committed as aforeſaid ; and 
“it ſhall be lawtul for the magitt;ate or juſtice before whom 
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& any ſuch offender ſhall be convicted, out of the money 
« forfeited, to cauſe the offender's name, place of abode, 
and offence, to be publithed in ſome newſpaper which 
„ ſhall be printed or publithed in or near the county, city, 
« or place, where any fuch offence ſhall have been com- 
* mitted.” 


+ Sr. 25. By 37. Geo. 2. c. 29. ſ. 22. No perfon The penalty 
&« ſhall put into any corn, meal, or flour, ground, drefled, of adutrerar- 
© bolted, or manufactured for ſale, any mixture or thing u 3 
« whatſoever, or ſhall knowingly fell, offer, or expoſe to or Of ux. 
&« for ſale, any meal of one ſort of grain as or for the meal 
« of any other ſort of grain, or any thing as or for or 
« mixed with the meal of any grain which ſhall not be the 
& real and genuine meal of the grain the ſame ſhall import 
* to be, upon pain of forfeiting any ſum not exceeding five 


pounds, nor leſs than forty-ſhillings.“ 


+ Seck. 26. By 31. Geo. 2. c. 29. ſ. 23. No perſon ſhall Penalty where 
« put into any bread made for ſale any mixture of meal of bread thall be 
« any other ſort of grain than of the grain the ſame ſhall „f a different 
« jmport to be and allowed to be made of, or any larger or ms 
other proportion of any other or different fort of grain, har it im- 
« or the meal thereof, than what ſhall be allowed, or any porteth to be 
a mixture or thing in lieu of flour, which ſhall not really of, or is al- 
« be the genuine flour the ſame ſhall import and ought to oed. 
« be, upon pain of forfeiting not exceeding five pounds, 
nor leſs than twenty ſhillings.” 

+ Seck. 27. By 31. Geo. 2. c. 29. f. 24. If any perſon Penalty for 
e ſhall make, ſend ont, ſell, or expoſe to or for ſale, any making bread 
* bread deficient in weight, he ſhall forfeit not exceeding under weight, 
five ſhillings, nor leſs than one thilling, for every ounce &e. 
n deficient ; and for every loaf found wanting leſs than an 
* ounce, not exceeding two ſhillings and ſixpence, nor leſs 
a than fixpence, fo as ſuch bread which ſhall be complained 
of for wanting weight in any city, town-corporate, bo- 
“ rough, liberty, or franchiſe having juriſdiction thereof, 
or within the bills of mortality, ſhall be brought before 
« ſome magiſtrate, and weighed, within twenty-four hours 
* after, and ſo as ſuch bread which ſhall be ſo complained 
of as in any hundred, riding, diviſion, liberty, rape, wa- 
* pentake, or place, ſhall be brought before ſome juſtice of 
* ſuch place, and weighed, within three days after, unleſs 
* ſuch deficiency wholly aroſe from ſome accident, or was 
© occaſioned by ſome contrivance or confederacy.“ 


+ See. 28. By 21 Geo. 2. c. 29. ſ. 25. Every baker All bread to 
« ſhall cauſe to be airly marked on every loaf of wheaten be fairly 
Vol. II. | Z « bread marke 
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- 


# | ca bread a large Roman W. and upon every loaf of houſe. 
„ hold or brown bread a large Roman H. ſo as the fame 
* may, on the view thereof, be aſcertained under what de- 
% nomination of bread every ſuch loaf was made (except 
„ ſuch loaves which ſhall be raſped by the defire of anv per- 
„ ſon who ſhall order the ſame), on pain of torfciting not 
& excceding twenty, nor leis than five ſhillings.” 


— 
—— — — 
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Bakers taking + Sed. 29. By 31. Geo. 2. c. 29. 1. 26. © No perſon 
a higher price © ſhall take for any bread a higher price than ſhall be aſ- 
„ 38 uſing to d certained by the court, magiſtrate, or juſtices, authoriſed to 
: ſet the price and aſſize, nor refuſe to ſell any to any per- 

% fon who ſhall tender ready money for the ſame, at the 

„ price ſuch bread, by the aſſize, ſhall be fixed at, when he 

„ ſhall have any ſuch bread in his houſe or poſſeſſion, to be 

„ fold, more than ſhall be requiſite for the immediate ne- 

« ceſſary uſe of his own family or cuſtomers ; and it ſhall 

« be incumbent on ſuch baker to prove the contrary, upon 

« pain of forteiting not exceeding forty, nor leſs than ten 


i « ſhillings.” 
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Bread inferior + S:4. 30. By 31. Geo. 2. c. 29. ſ. 25. © If any perſon 
in to wheaten „ ſhall offer to ſale any bread of an inferior quality to 
1 een & wheaten bread, at a higher price than houſehold bread 
| bigher man « ſhould be ſet at by the atlize, he ſhall forfeit, by confeſ- 


"| houſehold, : 2 
ii “ fon, or the oath of one witneſs, twenty ſhillings.” 


wo The houſes, + Sect. 31. By 31. Geo. 2. c. 29. ſ. 27. and by 32. Geo. 2. 
WI. mops, Kc. of c. 18. ſ. 2. © Any magiſtrate or juſtice, and alſo any peace- 
vr phe _ * officer authoriſed by warrant of any ſuch magiſtrate, in 
| the bread the day-time may enter into any houſe, ſhop, ſtall, bake- 
5 weighed. % houſe, warchouſe, or out houſe, of or belonging to any 
kj „ baker or ſeller of bread, to ſearch for, view, weigh, and 
„ try, all or any the bread which ſhall be there found; and 
« if any bread, on any ſuch ſearch, ſhall be found to be 
e wanting either in the goodneſs of the ſtuff whereof the 
« ſame ſhall be made, or be d-ficient in the due baking or 
„working thereof, or ſhall be wanting in the due weight, 


or ſhall not be truly marked according to the directions c 

„of this act, or ſhall be of, any other fort of bread than 6 

6 ſhall be allowed to he made by virtue of this act, any ſuch 2 

«© magiſtrate or peace- officer may ſeize the ſame, and diſpole is 

„ thereof as he ſhall think fit.“ | . 

| £1 

| Where any + Leck. 32. By 31. Geo. 2. c. 29. ſ. 23. „If information = 

14 miller, meal- « ſhall be given on oath to any magiſtrate or juſtice, that < 
pi man or baker, : 3 F 

| „ ſhall be ſuſpected of adulterating ; the magiſtrate, &c. upon information on oath, may 6 

19 enter the premiſes himſelf, and ſcarch, or may grant a ſearch warrant to ſume peace- 40 

| | eficer; and ſuch meal and flour as ſhall be deemed adulterated, may be {ized : | 4; 


there 


Þ- 
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x there is cauſe to ſuſpet that any miller who grinds 
« any grain for reward, or any perſon who doth drefs, bolt, 
« or in any wiſe manufacture, any meal or four for fale, or 
« any maker of bread for ſale, doth mix vp with, or put 
« jnto, any meal or flour ground or manufactured for ſale, 
« any mixture, ingredient, or thing whatſoever, not the 
« genuine produce of the grain ſuch meal or flour ſhall im- 
« port and ought to be, or whereby the purity of any meal 
« gr flour in the poſſeſſion of any ſuch miller, mealman, or 
« baker, is or ſhall be in any wife adulterated ; then ſuch 
« magiſtrate or juſtice, and alſo any peace- officer, autho- 
« rited by warrant, in the day-time, on information, may 
«enter into any houſe, mill, chop, bakehouſe, ſtall, bolting- 
„ houſe, paſtry, warehouſe, or out-houſe, of or belonging 
«to any ſuch miller, mealman, or baker, and to fearch and 
© examine; and if on any ſuch ſearch it ſhall appear that any 
« offence hath been committed contrary to this act, then 
« any magiſtrate, juſtice, or officer authoriſed as aforeſaid re- 
« ſpectively, may ſeize and take any meal or flour which 
6 ſhall be deemed, on any ſuch ſearch. to have been adul- 
« terated, and all mixtures and ingredients which ſhall be 
4 found and deemed to have been uſed, or intended to be 
« uſed, in or for any ſuch adulteration ; and ſuch thereof 
« as ihall be ſeized by any peace-officer or officers authoriſed. 
ce as aforeſaid ſhall be carried to ſome magiſtrate or juſtice 
« and if any magiſtrate or juſtice, who ſhall make any ſei- 


ure in purſuance of this act, or to whom any thing ſeized 


„under the authority of this act ſhall be brought, thall ad- 


judge that any mixture or ingredients, not the genuine 


« produce of the grain which ſuch meal or flour ſo ſeized 
6 ſhall import and ought to be, ſhall have been put into 
* any ſuch meal or flour, or that the purity of any ſuch 
% meal or flour ſo feized was adulterated by any mixture or 
« 1ngredtent put therein; then every ſuch magiſtrate or juſ- 
* tice is hereby required to diſpoſe of the ſame as he thall 


At , 


* think proper.” 


3 


3 


9 


+ Set. 33. 31. Geo. 2. c. 29. f. 20% Every miller, And the mil= 
„ mealman, baker, or ſeller of bread as aforeſaid, in whole ler, mcalmany 


* houſe, mill, ſhop, bakehouſe, tall, bolting houſe, paſtry, 
_ © warehouſe, out-houſe, or poſſeſſion, any mixture or in- 


* gredient ſhall be found, which ſhall be adjudged by any 


* magiſtrate or juſtice to have been lodged there 1th an in- leſs than fo 


tent to have adulterated the purity of meal, flour, or bread, ſhillings. 
_ < ſhall, on being convicted by confeſſion or the oath of one 


„ witneſs, forfert not exceeding ten pounds, nor leſs than 
* forty ſhillings ; unleſs that ſuch mixture or ingredients 
was or were not brought or lodged with any deſign or in- 
tent to have been put into any meal or flour, or to have 

| | £2 * adul» 


or baker, for- 
felt not ex- 
cceding ten 
pounds, nor 
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« Adulterated therewith the purity of any meal or flour, but 
« that the lame was in the place for ſome other lawful pur- 
66 poie,” | 


Exception. « And the magiſtrate, out of the money forfeited, may 
cc cante the offender's name; place of abode, and offence, to 
be publithed in tome newipaper in or near the county, 
city, or place, where any ſuch offence ſhall have been 
committed.“ 5 


_ ObfrruAting + Sect. 34. By 31. Geo. 2. c. 29. ſ. 30. If any perſon 
any ſearch or 4 ſhall wiltully obſtruct any ſearch or ſeizure, of ſhall op- 
—_— « polc any fuch ſearch being made, or the carrying away 

„ any ſuch ingredients as atorefaid, or any bread which 
« ſhall be ſeized, as not being made purſuant to this act, 
% he ihall forfeit not excceding five pounds, nor leſs than 
„ twenty ſhillings.”? 


* 


No Hiller. + Sec. 35. By 31. Geo. 2. e, 29- 1. 3m. No miller. 

mealman, or © mealman, or baker, ſhall act as a magiſtrate, or juſtice ot 

baker, to act as & the peace, under this act, on pain of ſifty pounds to any 

a magiſtrate. « perſon who will ſue for the ſame, by action of debt, &c. 
at Weſtminſter, or by ſummary complaint before the 
court of ſeſſion in Scotland.“ | 


Where the + ect. 36. By 31. Geo. 2. c. 29. f. 32. © If any baker 
penalty was ( ſhall make complaint to any magittrate by the oath ot 
occationed bye one witneſs that any offence ſhall have been occaſioned 
need, aha „ through the wilful neglect of any ſervant, then ſuch ma— 
vant, a recom- © giſtrate may iſſue his warrant for bringing ſuch ſervant 
pence to be before any ſuch magiftrate, or any magiſtrate or juſtice 
paid to the „ of the county or place where the offender can be found, 
mailer. „and examine into the complaint; and, on proof thereof 
upon oath, by an order under his hand, may adjudge 
„ what ſum ſhall be paid by ſuch ſervant to his maſter or 
« miſtreſs, by way of recompence for the money he or ſhe 
„ ſhall have paid by reaſon of the wilful neglect of any ſuch 
« ſervant; and if any ſuch ſervant ſhall neglect on his con- 
« yiction to make immediate payment, he ſhall be com- | 
« mitted to the houle of correction, or ſome other priſon | 
ce of the county or place in which any ſuch ſervant ſhall 
„ be apprehended or convicted, to be there kept to hard 
% labour not vxceeding one calendar month, unleſs pay- 
© ment theilt be made before the expiration of the ſaid 
n | 


OF:ncesheard -* + $c/7, 37. By 31. Geo. 2. c. 29. ſ. 33. © The mayor . 
Aen. * of enden, or any alder man within the liberties thereof, 

mary Way, and cnenders may be ſarnmonrg, : 
cc or 
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« or any other juſtice, or any one of them, within their 
« refpeCtive juriſdictions, may hear and determine, in a 
« ſummary way, all offences agunft this act, and ſummon 
„ any offender ; and in caſe the party ſhall not appear, or 
« offer ſome reaſonable excuſe for his default, then upon 
% oath by one witneis of any offence committed contrary 
« to this act, any ſuch magiſtrate {hall iſſue his warrant for 
„ apprehending the offender; and upon the appearance, or 
« in caſe he ſhall not appear, on notice being left at his 
« uſual place of abode, or if he cannot be apprehended, 
then ſuch magiſtrate is authoriſed to proceed to make in- 
% quiry touching the matters complained of, and to examine 
any witneſs who thall be offered on either fide, on oath, 
& as aforeſaid, and ſhall convict or acquit the party accuſed; 
« and if the penalty, on any ſuch conviction, ſhall not be 
« paid within twenty-four hours after, every ſuch mazii- 
„ trate ſhall thereupon iſſue a warrant, directed to any | 
„ peace- Officer within their reſpective juriſdictions, to make | 
« diſtreſs; and if any offender thall convey away his goods, h 
« or ſo much thereof that the penalty cannot be levied, 

then ſome magiſtrate, within whoſe juriſdiction the of- 

« fender ſhail have removed his goods, ſhall back the war- | 
6 rant for levying the diſtreſs; and if within tive days from Ee 1 
c the diſtreſs being taken, the money forfeited ſhall not be | 
c paid, the goods ſeized ſhall. be appraiſed and fold ; and | 
„ for want of ſuch diſtreſs, then every ſuch magiſtrate, on - 
« the application of any proſecutor, and proof made of 5 
« the conviction and non-payment of the penalty and al 
ce charges, by warrant under his hand and ſeal, ſhall com- — 
mit every ſuch offender to the common gaol or houſe of 
« correction of the city or place where ſuch offender or 
„offenders ſhall be found, for one calendar month, unleſs 
„payment ſhall be made of the ſaid penalty, coſts and 
« charges, before the expiration of the ſaid one calendar 
„ month.—And all ſuch penalties and forfeitures, when re— 
« covered, ſhall be paid to the inforn.cr.” 


— — * 


— — 


+ Sec. 38. But by 32. Geo. 2. c. 18. the generality of 15 
this application of the forfeiture to informers is reſtrained, 10 
and it is enacted, That the penalties not particularly diſ- | 4 
£6 ape. of by 31. Geo. 2. c. 29. where the conviction is 3 
« by confeſſion or the oath of one witneſs, ſhall be, one 


« m9ety to the informer, and the other motety, together þ 
„with all penalties incurred on the weighing, trying, or 1 
ſcizing of any bread by any magiſtrate or juſtice, thall be þ; 
applied for the better carrving the ſaid act into execution, Vi 


as ſuch magiſtrate or juſtic? thall think fit.“ 


2 3 | T Set, 
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+ Sec. 39. By 31. Geo. 2. c. 29. {. 34. If it ſhall be 


made out by the oath of any credible perſon, that any 
one is likely to give material evidence on behalf of the 
proſecutor or the perſon accuſed, and will not volunta— 
rily appear before ſuch magiſtrate to be examined, every 
ſuch magiſtrate is authoriſed to ſummons every ſuch 
witneſs ; aid if any perſon ſo ſummoned thall neglect to 
appear, and no juſt excuſe {hall be offered, then (after 
proof by oath of fuch ſummons having been duly ſerved) . 
every ſuch magiſtrate is authoriſed to 1fſue his warrant 
under his hand and feal, to bring and examine upon 
oath every ſuch witneſs: and if on his appearance he 
ſhall refuſe to be examined on oath concerning the 
premiſcs, without offering any juſt excuſe, any ſuch ma- 
giſtrate mav, by warrant, commit any perſon fo refuſing 
to the public prifon of the county or place in which he 
ſhall be, there to remain not exceeding fourteen, nor leſs 
than three days.“ e 


+ Seck. 40. By 31. Geo. 2. c. 29. 1. 37. No certiorari, 
letters of advocation, or of ſuſpenſion, ſhall be granted 
to remove any conviction, or other proceedings had 
thereon in purluance of this act.” 


+ Sec. 41. By 31. Geo. 2. c. 29. ſ. 38. © If any perſon 
thall think himſelf aggrieved, he ſhall have liberty to ap- 
peal to the text general or quarter fettons for the county 
or place, upon entering into a recognizance at the time 
of conviction, with two {ſufficient ſureties, in double the 
fum which he ſhall have been adjuaged to pay, upon 
condition to proſecute fuch appeal with effect, and to be 
forthcoming to abide the judgment and. determination of 
ſaid next general or general quarter ſeſſions, who thall 
finally determine the matter of every ſuch appeal, and 
award coſts to be paid by either party: and if the judg- 
ment ſhall be affrined, ſuch appellant ſhall immediately 
pay down the ſum he ſhall have been adjudged to forteit, 
with iuch coſts as the feflions ſhall award to the proſe— 
cutor or informer, for the expences ſuſtained by ſuch ap- 
deal; and in default of paying the fame, any two ſuch 
juſtices, or any one magiſtrate or juſtice of the peace, 
having juriſdiction in the place into which any ſuch ap- 
pellant ſhall eſcape, or where he ſhall reſide, ſhall com- 
mit every ſuch appellant to the common gaol of the 
county or place where he ſhall be apprehended, until 
he ſhall make payment; but if the appellant make good 
his appeal coſts ſhall be awarded to the appellant againſt 
ſuch informer and which colts may be recovercd by the 


appellant againſt any luch iniormer, in like manner 2s 


“ colts 
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coſts given at any general or general quarter ſeſſions of 


* 


the peace are recoverable.“ | 


+ Se. 42. By 31. Geo. 2. c. 29. ſ. 39. If any ſuch Appeal to the 
conviction ſhall be made within fix days before any ge- ſeſſions fols 
neral or general quarter feſſions tor the county or place ein 
where fuch conviction ſhall have been made, then the 

party aggrieved ſhall, on entering into a recognizance as 

before directed, appeal cither to the then next or the next 

following ſeſſions.“ | 


+ S:#. 43. By 31. Geo. 2. c. 29. ſ. 40. © Every action Limitation of 
or ſuit brought againſt any magiſtrate or any peace-of- actions. 
ficer, for any thing done under this act, ſhall be com- 

menced within ſix months next after the fact committed, Vide the rea- 
and thall be laid in the county, city, or place, where the —_ _— 
matter ſhall ariſe; and that the 24. Geo. 2. c. 44. fo far protection ef 
as relates to the rendering the juſtices more ſafe in the ex- this ſtatute to 
ecution of their office, thall extend to the magiſtrate act- Perſons acting 
ing under this act; and that no action or ſuit ſhall be . 
had, nor any writ ſued out, or copy of any writ be ſerved Burn f 
upon, any peace- officer, until ſeven days after notice in p. 256. 
writing, given to or left for him at his place of abode, by 

the attorney for the party intending to commence ſuch 

action; which notice thall contain the name and place 

of abode of the peifon intending to bring ſuch action, 

and alſo of his attorney, and likewiſe the cauſe of action 

or complaint: and any peace-officer may, at any time Officer may 
within ſeven days after any ſuch notice, tender, or cauſe make tender 
to be tendered, any ſum of money, as amends for the os 
injury complained of, to the party complaining, or to 

the attorney named in any ſuch notice; and, if not ac- 

cepted, the defendant may plead fuch tender in bar, to- 

gether with the general iſſue, or any other plea, with 

leave of the court in which the action ſhall be cum- 

menced; and if, upon iſſue joined on ſuch tender, the 

jury ſhall find the amends tendered to have been ſut- 

ficient, they ſhall find a verdict for the defendant; and 

in ſuch caſe, or if the plaintiff become nonſuit, diſcon- 

tinue, or judgment ſhall be given for the detendant upon 

demurrer, or if any action or ſuit thall be brought after 

the time limited, or thall be brought in any other place 

than as aforeſaid, then the jury thall find for the de- 

fendant, and he ſhall be intitled to coſts: but it the jury 

ſhall find that no ſuch tender was made, or not ſufficient, 

or againſt the defendant, they ſhall give the plaintiff ſuch 

damages as they ſha!l think proper; and the plaintiff ſhall 

recover Colts,” 


Z 4 T Sect. 


34+ 


Perſzus may | 
plead rhe ge- 66 
* neral iſſue, (c 
and obtain 
treble colts, 


Proſecution in 
three days. (4 


General re- 
ſervation of cc 


| Reſervation 
of rights of ( 
Weſtminſter, 4 
to ſet an aſſiæe ,, 
of bread with- 

in the city and " 
liberty, 6h 


Oxford and 
Cambridge to «c 
ſet an 4H ( 
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+ Seck. 44. By 31. Geo. 2. c. 29. ſ. 40. * The defend- 
ant may plead the general iſſue, and give this act and 
the ſpecial matter in evidence; and if a verdict ſhall be 
recorded for the defendant, or if the plaintiff ſhall be 
nonſuited, or diſcantinue his action after the defendant 
ſhall have appeared ; or if judgment ſhall be given, upon 
a verdict or demurrer, againſt the plaintiff, the defendant 
thall recover treble coſts.” 


+ See. 45. By 31. Geo. 2. c. 29. ſ. 41. No perſon 
ſhall be convicted, for any of the beforementioned of- 
fences, unleſs the proſecution be commenced within three 
days next after the offence committed.“ 


+ Se, 46. This act ſhall not extend to prejudice any 


right or cuſtom of the city of London, or the practice 
there uſed, or any right or cuſtom of any lord or lords 
of any leet, to ſet, inquire, and punith, the breach of 


 afſize of bread, or the right of any clerk of the market,” 


+ Se. 47. * Nor to prejudice the ancient right or 
cuſtom ot the dean of Veſiminſter, or the high ſteward of 
Feſimiuſier, and the liberties thereof, to let, aſcertain, 
and appoint the aſſize and weight of all forts of bread; 
but they may reſpectively ſet, aſcertain, and appoint, 
according to the meaning of this act, the aflize and weiglit 
of all ſorts of bread which ſhall be made, ſold, or expoſed 
to ſale, in J/e/tminſter, and the liberties thereof; and 
ſhall and may inquire and puniſh the breach of every 
ſuch afhze and weight of bread, as fully and freely in alt 
reipects, as they or any of them have heretofore been ac- 
cuſtomed to.“ | 

+ Scct. 48. © Nor to prejudice the right of Oxford or 
Cambridge, or of their clerks of their market, to, ſet the 
allze and weight of all forts of bread, &c.” 


As to the ſecond particular, viz. As to the making of 


bread when no allize is ſet. | 


Na aſſit ed and 
prized bread 6 
to be made at « 
the ſame time 
in rhe ſazae 
place. 


+ Sci. 49, By 3. Geo, 3. c. 11. f. 1. Although no aſſize 
of bread ſhall be ſet in purſuance of 31. Geo. 2. c. 29. no 


loaf called or deemed aſſize loaf in the tables of the aſſize 


and price of bread in the ſaid act referred to, ſhall be 
made tor ſale, in any place where any loaf of the bread 
called pr deemed prized loaf, in the ſaid tables of the aſ- 
ſize and price of bread, that is to fay, no affize loaves of 
the price of three-pence, and prized loayes called half- 
quartern loaves, nor allige loaves of the price ot ne- pence, 

ve and 


1 1 * 1 . 
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and prized loaves called quartern loaves, nor aſſize loavey | 
of the price of twelve-pence, and prized loaves called 
half-peck loaves, nor aſſize loaves of the price of eighteen 
pence, and prized loaves called peck loaves, ſhall, at the 
ſame time, in any place be made for ſale, ſold, or carried 
out for ſale, or be offered or expoſed to or for ſale, or 
allowed to be ſold, on pain of forfeiting not exceeding 
forty, nor leſs than ten ihillings.?? 


Geo. 3. c. 11. . 2, The juſtices at Quarter or 


RK © K „ 
A IK K ĩ 


* — * * 
E CES * - 


A „„ 
— 


a a 
2 


any general quarter ſeſſion, or at any petty ſeſſion, ſhall petty ſetlion 
appoint which of the ſorts of aſſize or prized loaves ſhall og 
be allowed to be made and fold; and alſo what other ky ined ol 4 
ſorts of bread, and grain, ſhall be allowed to be made j,1ves, and 
and fold within their reſpective juriſdictions, or any what other 
part thereof; and every order which ſhall be ſo made, bread mall be 
{hall be entered in a book provided for that purpoſe, and Made. 
inſpected by the makers of bread for fale, in the day- time, 

without fee; and after the making every ſuch order, the 

juſtices who thall make the ſame ſhall cauſe a copy to be 

affixed up in ſome market or other public town within 

the diviſion or place in which ſuch order is to be ob- 

ſerved; or elſe ſhall cauſe a copy to be inſerted in ſome A copy to be 


public newſpaper publithed in the county or place, or Publiihed. 


ſome part thereof in which every ſuch order 1s to be 
obſerved.” | 


Les, g, By 3. Geo. 3. e. 11. f. 4- * Ne: juitices gu ated 
ſhall allow any ſorts of aſize bread made of the flour or breadof whear 
meal of wheat, other than wheaten and houſeh 1d hread, to be allowed, 
and loaves of white bread of the price of two-pence, or 

under, | | 


+ Seft. 52. By 3. Geo. 3. c. 11. ſ. 4. Every maker Proportion as | 


of bread for ſale fhall obſerve the proportion between tg weight, be- 
white and wheaten bread, and wheaten and houſehold tween the 
aſſize bread, as to weight, as is mentioned in the ſaid aſ- white and 
ſize tables; that is to jay, every white loaf of the price of i ang the 
two-pence, or under, ſhall always weigh three parts in eaten and 
four of the weight of the wheaten loat of the like price; hov'chold aſ- 
and every wheaten aſlize loat of bread, of whatſoever lite breads 
price the ſame ſhall be, ſhall always weigh three parts in 

four of the weight of every houſehold athze loaf of bread 

of the like price; and that every houſehold atſize loaf of 

bread, of whatever price the {ame ſhall be, ſhall always 

weigh one third part more than every wheaten aſſize loaf 

of the like price, on pain of forfeiting not exceeding forty 

millings.“ ; | 


+ Sect. 
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The price in 
the peck loaf, 6 
and half-peck, 
and in other 
ſubdiviſions, 

in the wheaten 
and in houte- 


hold bread. «« 


The weight of 
the peck loaf, ce 
and its fubdi- 


cc 
viſions, 1n 
0 
every ſort of 
bread; the © 
ſame to be 00 
weighed be- (c 
fore a juſtice, 
within 24 
hours, and in“ 
other places 66 
Wit ain three ec 
days; unleſs ,, 


deficiency be, 
accounted for. 


Bren inferior 
to wheaten, 
nat to be fold 
higher than 
houſc hold. 


A large Ro- 

mar. (MW) to 

be imprinted 

on 41] wacaren 
tread, and a 

urge Roman 

{(H) on houſc- 
bold. 


ihillings.“ 


Or KEGULASTEING Tre 


Bk. I. 


+ Se, 53. By Sp Geo 611 £5. Every peck; 
halt-peck, quarter of a peck, and half quarter of a peck 
loat, of the meal or flour of whieat, and called wheaten 
bread, ſhall always be fold in proportion to each other 
reipectively, as to price; and that every peck, half-peck, 
quarter of a peck, and half-quarter of a peck loat made 
for fale, of the meal or flour of wheat, and called houſe- 
hold bread, ſhall always be fold in proportion to each 
other, and tor one fourth leſs in price than the loaf made 
for ſale with the meal or flour of wheat, called wheaten 
bread, of the fame denomination, on pain of forfeiting 
not exceeding torty, nor lets than ten thillings.” 


+ Sen. , ed. z, . 6. © The ſeveral 
loaves after mentioned, ſhall weigh, in averdupois weight, 
as follows: that is to ſay, every peck loat, ſeventeen 
pounds fix ounces; every halt-peck loaf, eight pounds 
eleven ounces ; every quarter of a peck loaf, tour pounds 
five ounces, and one halt-ounce ; and every half- quarter of 
a peck loat, two pounds two ounces and three quarters ; 
on pain of forteiting not excceding five ſhillings, nor leſs 
than one ſhilling for every ounce wanting; and for leſs 
than one ounce, not excceding two ſhillings and {ix-pence, 
nor leſs than 11x-pence ; ſo as all ſuch bread in any city, 
town-corporate, borough, liberty, or franchiſc, or the 
juriſdiction thereof, or within the weekly bills of mor- 
tality, ſhall be brought before ſome juſtice and weighed, 
within twenty-four hours after the ſame ſhall have been 
baked, or found in any perſon's cuſtody tor ſale, and 
elſewhere, within three days, unleſs it ſhall be made out, 
that ſuch deficiency wholly aroſe from ſome unavoidable 
accident, or was occaſioned by tome contiivance or con- 
8 5 
ſederacy. c 

+ de. 55. By 3. Geo. 3. . f. 7. No per- 
ion ſhall offer to ſale any bread of an inferior quality 
to wheaten bread, at an higher price than houſehold 
bread, upon pain of forfeiting not exceeding twenty 


+ Sect. 56. By 2. Geo. 3. c. 11. f.8. « On the ſaid 


 wheaten or houſehold bread ſhall be imprinted a large 


Roman (W), and on houfehold a large Roman (H), 
except loaves raſped by the defire-of the perſon who tha!l 
order the ſame, on penalty of forfeiting not exceeding 
forty, nor lets than ten ſhillings; unleſs it wholly aroſe 
from ſome unavoidable accident, or was occalioned by 


 COntrivailce or conſederacy.“ 


# Sects 
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ſome letter or letters, not more than two, as the general 


— 


+ Se. 57. By 3. Geo. 3. c. 11. ſ. 9. Every loaf made Bread made of 


of any other grain than wheat, ſhall be marked with ang cther 
| | grain than 


: - wheat, to be 
or quarter ſeſion, or any petty ſeſſion ſhall direct; impreſſedwith 


whici order ſhall be entered in ſome book which any ſuch letters as 
maker of bread may peruſe without fee, and ſuch juſtices the Juſtices 
ſhail cauſe a copy to be put up in ſome public town ſhall order. 


PIER 1757, 3 > | An entry tobe 
within the divifton, or ſhall cauſe a copy thereof to be made 


inſerted in ſome public newipaper publiſhed in the county; inſpection. 


and if the juſtices tha.) neglect, then the maker of ſuch Where the 
bread ſhall, in every place where no ſuch order ſhall be juſtices neg- 
made, cauſe every loaf of ſuch bread to be marked with ja eg 
any two diſtinct capital letters as he ſhall think fit (except uo ee”. 
loaycs raſped by deſire) on pain of forfeiting, not ex- to make every 
ceeding forty, nor leſs than five ſhillings, for every loaf ſuch loaf with 
of ſuch bread which ſhall not be ſo marked as herein tw? diſtinct 
before is firſt directed.“ capital lecters. 
— | Penalty, 

+ Sect. 58. By J- Geo. 3. C. IT. ſ. 10. 9 Any juſtice, OT Juſtices, or 
peace-officer by warrant of ſuch juitice, may enter any peace-officers, 
place belonging to any baker, to ſearch, view, weigh, W) enter 

h þ wy: p houſes, and 
examine, and try, all or any bread which {hall be there e' © 
2 - g . {carch, &c. 
found; and if any bread ſhall, on examination thereof, 
by any juſtice, or on the oath of one witneſs, be found Bread found 


Rey : . 3 . defective in 
deficient in weight, or not marked, or be deficient in the the weight, or 


due baking or working thereof, or be wanting in the not marked, 


goodneſs of the ſtuff, or to have been made with any &c. may be 
mixture of meal or flour of any other grain than the ſame ſcized. 
ſhall import to be made with, or to be made with any 
other proportion of grain, or to be made with any in- 
gredient which ought not to be put therein; or to be 

made with any thing in lieu of flour, or that any ſuch 
bread ſhall be made with any leaven not allowed; every 
juſtice and officer as aforeſaid ſhall feize ſuch bread; and 
diſpoſe thereof to poor perſons, unleſs the default 
wholly aroſe from accident, or contrivance or confede- 

racy, upon pain of forfeiting not exceeding hve pounds, 

nor leſs than twenty ſhillings.“ 


+ Set. 59. By 3. Geo. 3. c. 11. ſ. 11. „If any perſon Penalty of op- 
ſhall in any wiſe oppoſe any ſearch, view, welgaing, poling. 
trying, or ſeizing of any bread, he fhall forfeit not ex- 

ceeding forty, nor leſs than twenty ſhillings.” 


+ Sec. Co. By 3. Geo. 3. c. 11. ſ. 12. No miller, No miller, 

mealman, or baker, ſhall be allowed to act as a juſtice rn or 

under this act, on pain of fifty pounds, to whoever will * 3 

inform or ſue ſor the ſame at I Hinter, &c. or by 25 5 
8 4 O 
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of ſummary complaint, before the court of ſeflion in 
Scotland. 


+ Ses. br. By 3. Geo. 3 . 13. If any baker 
ſhall make complaint to any juſtice, by the oath of one 
witneſs, that any offence ſhall have been occafioned 
by default of any ſervant, every ſuch juſtice may iſſue 
his warrant for bringing ſuch ſervant before any ſuch 
juitice, or any juſtice of the county or place where 
the offender can be found, and examine into the matter; 
and on proot upon oath, 1s to adjudge and -order what 
tum of money ſhall be paid to his maſter or miſtreſs, for 
the money he or the ſhall have paid, by reafon of the 
default of ſuch ſervant; and if ſuch fervant ſhall refuſe 
on his conviction immediate payment, then any fuch 
juſtice may cauſe every fuch ſervant to be committed to 
the houſe of correction, or ſome other priſon of the 
county or place in which he ſhall be apprehended, to be 
kept to hard labour, not exceeding one calendar month, 
unleſs payment ſhall be made.” 


+ Seg. 62. By 3. Geo. 3. c. 11. f. 14, 15, 26. parts of 


this ſtatute, it is enacted. That juſtices thall hear and 


40 


determine the ſeveral offences; and that the penalties and 


forfeitures ſhall be recovered, as by the before recited 


act 31. Geo. 2. c. 29. ſ. 34, 35, 36. is therein di- 


rected.“ 


+ Seck. 63. By 3- Geo. 3. % 17, 18, 19. © No cer- 


ticrari {hall be granted to remove any conviction or other 


proceedings had thereupon ; and the like liberty of ap- 
peal is pieciſely given as by 31. Geo. 2. c. 29. ſ. 37, 


38, 39. 


* 


+ Scef. 64. By 3. Geo. 3. c. II. ſ. 20, 21, 22. the ſame 


limitation of actions; protection to jultices and officers, &c. 
coſts, &c. is enacted in the preciſe words of 31. Geo. 2. 


. 


Limitstion of 
proſccutions. “ 


cc 
66 


66 


29. 1,40, 41. 
+ Sc. 65. By 3. Geo. 3. c. 11. 1. 23. No perion ſha!l 


be convicied under tbis act, unleis the proſecution be 


commenced within three davs; and no perſon con- 


victed upon this act, ſhall be ſuhie& or liabie to he pro- 


ſccuted for the ſame offence under any other law.“ 


+ Sect. 66. By 3. Geo. 3. c. 11. f. 24. the penalties and 


forfcitures aic to be diſlributed as directed by 22. Geo. 2. 


C. 
7 


lame words ae by: © 


18. Ihe rights of the univerfities are fared in the 
$i, Geo. 2. c. 20 45. 
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As to the third particular, viz. As to the making of 
Mtandar P71 WC ten bread. 


Sec. 67. But as by the foregoing acts of 31. Geo. 2. 
c. 29. and 3. Geo. 3. c. 11. two ſorts of bread, made of 
wheat only, are allowed to be made for ſale, vis. WHEATEN 
and HOUSEHOLD ; it is enacted by 13. Geo. 3. c. 62. * That 
* hread of the flour of wheat, which flour, without an 
« mixture or diviſion, hall be rhe whole produce of the 
grain, the bran or hull thereof only excepted, and which 
thall weigh three fourth parts of the weight of the wheat 
« whereot it ſhall be made, may be at all times made and 
« ſold, and thall be called A STANDARD WHEATEN 
© BREAD.” 


Lad 


- 


Lad 


& 


3 


+ Fell. 68. By 13. Geo. 3. c. 62. f. % maker 

« thall mark every loaf thereof with the capital letters 8. W. 
c and that the izme may be fold, although no afſize of bread 
be ſet of the weight and in the proportions following ; 
**. that is to ſay, that every ſtandard wheaten peck loaf ſhal! 
always weigh 171b. 60z. avoirdupors, every half-peck loaf 
„glb. 110. and cvery quartern loaf 4ib. 5oz. and one half 
* of an ounce av oirdupois; and that every peck loaf, half- 
*« peck loat, and quartern loaf, ſnall always be fold, as to 
price, in proportion to each other reſpectiy ely; and that 
« where wheaten and houlchold bread, made as the law 
now directs, ſhall be {old at the fame ume, together with 
this ſtandard wheaten bread, they be ſold in reſpect ot 
« and in proportion to cach others as followeth: that is to 
“ ſay, that the ſame weight of wheaten bread as colts eight- 
« pence, the ſame weight of this ſtandard wheaten bread 
„ thall coſt ſeven-pence, and the ſame weight of houſehold 
bread ſhall colt ſix-pence, or ſeven ſtandard wheaten aſ- 
« ſized loaves, ſhall weigh equal to eight wheaten aſſized 
« [oayes or to fix houſehold atlized loaves of the ſame price, 
as near as may be.“ 


ea „ 
„„ 


* 
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+ Self. 69. By 13. Geo. 3. c. 62. ſ. 3. The ſaid ſtand- 
« ard wheaten bread ſhall not be ſold as prized loaves, at 
<« one and the ſame time, together with athzed loaves of the 
& ſame ſtandard wheatcn bread.” 


+ Seck. 70. By 18. Geo. 3. c 62. 1. 4. © Every magil- 


« trate, or others authoriſed to ſet the aſſize and tix the 


price of bread, are authoriſed to ſet the aſſize on, or ſix 


<« the price of the ſtandard wheaten bread atorelaid, accord- 
« ing to the following T _ 


Tha 


3.9 


Standard 
wheaten als 
lowed. 


S Weight, price, 
apd broper— 
4 tions. 


Standard 
wheaten not 
to be fold as 
prized loaves 
at one time. 


Magiſtrates to 
ſet the aſhze., 


_ Or REGULATING TAE Bk. I. C 
23 of The Aſſize Table. i 
rhe 
_ Small Bread. | Large Aſſize Bread. 
and bak- - | 
ing. Penny. ebene Six Pence.] 12 Pence. | 18 Pe ce. 
s. d. ſoz. dr. lb. oz. ar. lb. or. dr. w. oz. dr. 
a 9 473 90 11118 7 0 
3 % ‚ 3124 126 1 1 
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4 % 4 $25 9 G17 6 1 
4 9 14 10:11 13 4{ t 1016 7 7 
j | x 0412-1673 17 13 5 0 6 13,15 10 4 
5 313 41 10 84 15 7/9 14 414 14 5 
| $' 61[2/10}r 9 4419 7 = 3 8 
[ 5 9 % 1] 8 34 8 99 113 9 10 
3 , 7 tt 143. 0 9 
q 6 311 "x 6 44 2 12] 6 6 54 
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The Aſize Table continued. | 


Price of | 
the 
je of Small Bread. Large Aſſize Bread. 
and bak- | . 
ſing. Penny. Two Pence.. Six ro 12 Pence. | 18 Pence. | 
. d. | ot, dr. 6 oz. dr. Ib. oz. dr. Ih. oz. 4. 
8 9 7 15 O 15 14/2 15 11] 5.15 8 x5 © 
„„ EEC 
3 $409 15 213 1 48s & 
9 6 7 50 14 10 2 11 14 5 7 13 8 311 
9 917. 20 14 4/2 10 12 ST © & 
10 4615 9 13 14% 2 90 11 +33 2 
10 3 6 13 92 8 11] 5 4 9 20 1 
„ 13. 4 2 7 12} 4:08 3 T3 
10 9] 0 710 12 15 2 0 131 4 SE 246 
i 010 $012 19 2 815 4 II 13 7 I 12 
d 12 6 2 5 A 4 
1 % 1 o 12 1|2 4 (( 
| | | | 
11 9 $15 10 11.13] 2. 3 0 4 pas 8 
12 ©] $13 [012 gf 2-2 12/4 F TS 8 4 
12 3 311 |0 11 62-2 1 2 
2 9-90 0 1 2 2 1 6 4 21216 4 2 
2 9615-710 10 14% 2 114 2 
13 0 6 0 10 11 200 14 Ü 
3 3/5 7 % 9 1 15 83 7 75 7 
2 0 10 5 1 14% 1348 © 8 16 
1 2 1 14 C 3ͤöðĩé5Z 8 
0 9 15 1 13 1503 11 9 5 9 6 
n 9 12 I 13 3 EY 
114 54130 9 9 1 12 12/3 9 $56 5 
The 
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ing, baking, or expoſing to or for ſale, any bread, pur- 
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+ Sect. 68, By 13. Geo. 3. C. 62. E Ge: All perſons Penalties, 
&« ſelling the ſaid bread ſhall be liable to the penalties as they 
« are liable to by the laws now in being, for any miſde- 
« meanor or neglect in reſpect to making, marking, ſelling, 
« or expoling to or for ſale, wheaten or houſchold bread.” 


+ Sea. 69. By 13. Geo. 3. c. 62. ſ. 6. «Tf any infor- The miller or 


% mation ſhall be laid againſt any baker for making, mark- 15 ſells 
p ng adulte= 


| | , rated flour 
« porting to be the ſtandard wheaten bread aforeſaid; made fall forfeit 


« of flour not being the whole produce of the wheat, the the penalties 
« bran or hull thereof only excepted, and weighing three directed by 
« fourth parts of the weight of the wheat whereof it was act 31. Geo. a. 
« made, and ſuch baker ſhall prove that he bought the ſaid 

„ flour as and for ſuch flour as aforeſaid, of the miller or 

« mealman, naming his name and place of abode, the baker 

« ſhall ſtand clear and acquitted, and the miller or mealman 

« ſhall pay the penalties of adulteratitig cotn, meal, or flour, 


« by 31. Geo. 2. c. 5, 6. 


+ Sc. 70. By 13. Geo. 3. c. 62. f. 7. © When any ma- An aſſize on 
« giſtrate ſhall have ſet an aſſize on, or fixed the price of, the price of 
« the ſaid ſtandard wheaten bread, they may omit the ſet- 3 
„ting an aſſize upon, of fixing the price of, any other ſort pread "oe FE 


&© of bread.” the price of 
D any other ſort may be. ofnitted, 


+ S.cf. 71. By 13. Geo. 3. c. 62: ſ. 8. The juſtices at Quarter-ſef- 

& any general or quarter ſeſſions may prohibit for three I may pro- 
© months, unleſs they ſhall fee cauſe ſooner to revoke the a e. 
order for ſuch prohibition at any adjourned quarter or bread than 
« ſpecial ſeſſions, makers from making for ſale any other forts ſtandard 
of bread of a ſuperior quality, and fold at a higher price, wheaten. 

c than the ſtandard wheaten bread : provided that no ſuch 

« order for fuch prohibition be in force until one calendar 

„ month after the date thereof; arid every order ſhall be 

© entered in a book, to be inſpected by the makers without 

“paying any fee: and after the making every ſuch order 

ce the juſtices ſhall cauſe a copy to be affixed in ſome market 

* or other public town within the divifion, or inſerted in 


te ſome public newſpaper publiſhed in the county or place.“ 


+ Seck. 72. By 13. Geo. 3. c. 62. ſ. 9. Within London Company of 
and the liberties thereof, the Company of Bakers, and in Bikers of 
te any other place any baker, may offer all ſuch opjections 3 _ 
© as ſuch Company of Bakers think fit, againſt ſuchi prohi- je N 7 
e bjtion, at the time when ſuch juſtices ſhall have under 
e confideration the ordering ſuch prohibition as afore- 
& ſaid.“ 


VOI. II. | Aa : ＋ Seck. 


334 
Wheaten 
loaves of the 
price of 1d. or 


2d. may be 
made. 


No aſſize on 
coarſer bread 
at u lower 
prics. 


Bread coarſer 
- fold at the af. 
'$1zcd houſes 
hold bread 
price, liable 
to penaltics. 


Powers of the 


magiſtrates. 


No compoſi- 
tion to de 


uſced. 


| Penalty, 


Or REGULATING THE © k. 1. 
+ Seck. 53, By 13. Geo. 3. c. 62. 1. 10. Nothing ſhall 


e prevent the W ee and others W. ag are authoriſed to 


„ ſet an aſſize on hirend, from allowing any white loaves or 


© wheaten loaves of the price of one penny, or two pence, 
to be made and fold according to the 1 ABLE contained 
in Zt. Gen 3 £200” 


+ Seck. 74. By 13. Geo. 3. c. 62. ſ. 11. it is recited, 
«© That there may be many places where the inferior claſſes are 
& uſed to bread made of wheat, of a coarle and cheaper ſort 
„than the ſtandard wheaten bread ;” and enafted, © That any 
baker may make ſuch inferior bread, provided he fell at a 
% price under that of the houfe bread, as directed by 
* 31. Geo. . | 


+ Sc. 75. By 13. Geo. 3. c. 62. f, r2, © When and 
where any baker ſhall ſell tuch inferior bread by weights 
% and prices whereat the houſehold bread aforeſaid is at that 

time aſſized, or priced, or fold, he ſhall be liable to the 
« ſame as bakers are now by law bable | to for any of the 

like mien 


+ 8:8. 76. By 13. Geo. 3. c. 62. f. 13. © Every ma- 
5 „Sn ſhall have all powers relative to aſhzing, pricing, 

and regulating the ſtandard wheaten- bread, and puniſh- 
& 1ng, as they have by any law 1 now in being relative to any 
« bread whatſoever.” 


Trrtpry, As to . Ax D BEER, 


Seat. 77. By 1. Will. 3. fell; 1. c. 24. f. 17. © No com- 
« mon brewer or retailer of ale or beer ſhall uſe therein any 
% molaſſes, coarfe fugar, or any compoſition or extract 
« thereof, on pain of forfeiting the faid liquor, and allo 
« one hundred pounds, half to the king and halt to the 
« proſecutor, if ſned for in fix months.” 


+ Lett. 78. By 10. & 11. Will. 3. c. 21. f. 34. « Tf any 
© common brewer or retailer ſhall commit the ſaid offence, 
or ſhall receive into his cuſtody any quantity of the ſaid 
„materials exceeding ten pounds, he ſhall forfeit one hun- 
e dred pounds, to be recovered and mitigated by the laws 
«© of exciſe; and the ſervant or aſſiſtant therein, twenty 
ec TION nds, in like manner; and in default of payment ſhall 

be imprifoned three months,” 


+ 8-7. 79. By 9. Ann. c. 12. par. 24. 26. © No com- 
« mon brewer, innkeeper, or victualler, hall vie a any broom), 
bs ee or other bitter ingredient (to ſerve inſtead of 
« hops; in any beer or ale for fale ( (except nzufing the fame 

7 © after 


te 


2 
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te after it is brewed and tunned, to make broom or worm- 
i« wood ale or beer), on pain of twenty pounds, half to the 
te proſecutor, & c. to be levied by the laws ot exciſe.“ 


+ ect. 80. By 12. Ann. ſtat. 1. c. 2. No common N. B. As to 
« brewer or retailer of beer or ale mall uſe any ſugar, honey, inhancing the 
« foreign grains, Grizea pepper, ¶ entia bira, ceculus Indicus, pre 3 
« gr any unwholeſome ingredients, in the brewing of ale or 1 = 
cc beer, or mix any of them therewith, on pain of 20l. to ©, 25. and 2. 
« be diſtributed, recovered, and mitigated as atoreſaid.“ Geo. 3. c. 14. 
before cecited. 
+ Seck. 81. By 8. Eliz. c. g. © Magiſtrates, both in coun- 
© ties and corporations, {hail fix the price of all ale and beer 
« yeſſels yearly, at their Eaſter ſeſſions.“ 


+ Seft. 82. By 12. Car. 2. c. 24. f. 34. and r. Will. 3. 
fat. 1. c. 24. { 5. * Within the bills of mortality every 
« barrel of beer ſhall contain thirty- fix gallons, and every 
« barrel of ale thirty-two gallons; and in all other places 
every barrel of ale or beer thall meaſure thirty- four gal- 
« lons.” 


+ Sef7. 83. By IT, & 1% Will. 3. c. 15. © All retailers vide Blacker 
* of ale and beer ſhall retail the fame by a ſtandard meaſure, by, 10. 
« to be marked by a magiſtrate, upon penalty of any ſum 2- Burn's Juſ- 
« between ten ſhillings and forty ſhillings ; and if they refuſe , 39. 
« to ſpecify the quantities fold, they ſhall loſe the privilege | 
©« of detaining the goods of their gueſts in ſatisfaction of 
« the reckoning.“ 


+ Hes. 84. By 1. Will. & Mary, ſeſſ. 1. c. 22. © Ale, 
6 beer, cyder, and mum, may be exported upon paying the 
« duties.” 


+ But by 2. Geo. 3. c. 14. which recites the above act of 
Will. 3. If any merchant or maſter of any ſhip or veſſel, 
or other perſon, ſhall canſe or ſuffer any of the ſaid li- 
e quors, ſo ex ported as merchandize, to be unſhipped, un- 
&« laden, or i on land, or put into any-other ihip or veſſel 
« within Great Britain, they ſhall forfeit the ſame, and alſo 
fifty pounds for every caſk of ſuch reſpective liquors ſo 
„ un{hipped, &c.“ (3) 
(3) N. B. For the exciſe and other regulations reſpecting ale, beer, cyder, perry, 


mum, metheglin, meads, ſweets, verj uice, and yinegar, vide 2.Burn's Juſtice, p. 22 
to 46. 


FovRrHLV, As to the article of Burr ER and ChEESE. 


Sect. 85. It is recited by 13. and 14. Car. 2. C. 26. that 
2s butter is one of the principal commodities of the pro- 
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duct of this kingdom, and is not only of univerſal uſe at 
home, but that great quantities are exported, it is there- 
upon enacted, That every kilderkin of butter ſhall 
contain one hundred and twelve pounds, every firkin fifty. 
« ſix pounds, and every pot fourteen pounds, reckoning 
fixteen ounces to the pound, and excluſive of the tare of 
<« the kilderkin, firkin, or pot; that new and old butter 
** ſhall not be mixed; nor any whey-butter packed or mixed 
« with butter made of cream, but that every package ſnall 
„contain the ſame quality throughout; that no butter 
„ ſhall be ſalted with any great ſalt, nor more ſmall ſalt 


e mixed with it than is neceiiary for its preſervation, on 


« pain of forfeiting the ſame, and fix times the value of 
« every different pound of butter.” 


+ $2.86. And it hath been decided, that. as the Legiſlature 
has ordained by the above ſtatute, that every pound of butter 


ſhall contain ſixteen ounces, a cuſtom that every pound of 


butter fold in a particular market-town ſhall weigh eighteen 
ounces, is bad. 


+ Sec. 87. By 13. & 14. Car. 2. c. 20. f 3. No per- 
* ſons whatſoever ſhall repack for ſale any butter, upon pain 
* of double the value. And whoever ſhall pack butter, thall 


« pack his butter into good and ſufficient caſks, &c. and 


« thall ſet upon every firkin and caſk, when the ſame is 
« thoroughly ſeafoned in water, a continuing viſible mark 
« of the juſt weight of the empty caſk, and, when filled 
« with butter, the firſt letter of his chriſtian and ſurname at 
length, with an iron brand, on pain of ten ſhillings tor 
« every hundred weight of butter, and fo in proportion for 
« a greater or leſs quantity. And every potter ſhall ſet upon 
« every pot which he ſhall make for the packing of butter 
« the juſt weight of ſuch pot when burat, and his chriſtian 
„and ſurname as aforeſaid, on pain of one ſhilling for 
<« every pot be ſhall omit ſo to mark; and every farmer or 
c packer of butter, two ſhillings for every pot he uſes fo 
« omitted to be marked, one half to the poor, the other to 
« the proſecutor, to be recovered by action of debt, indict- 
« ment, information, or preſentment (if commenced within 
% four months after the ſale), either in the ſeſſions of the 


s peace, or in the court of record of the place where the 
© offence is committed.“ 


+ SH. 88. By 4. Will. & Mary, c. 7. © After the 
factor or buyer hath bought and contracted for the ſaid 
« commodity, and approved by ſearching and weighing the 
fame if he think fit, the ſeller ſhall not be liable to any 
« of the penalties above {ſpecified ; but the ſaid factor or 


„ buyer ſhall mark the faid butter, or the caſk wherein 
: « jt 
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« jt is, and in caſe the ſame ſhall be afterwards exchanged 
« gr opened, the catk changed, or any bad butter mixed 
« with good butter, or any other fraud be .committed by 


 « the ſeller, the offender, on conviction by one witneſs be- 


« fore one Juſtice, ſhall forfeit twenty ſhillings for every 
e ſuch firkin and offence.” 


+ Sea, 89. And by 4. Will. & Mary, c. 7. to the end 
the trade for butter and cheeſe may not be engroſſed by par- 
ticular perſons, it is enacted, ** That every warehouſe- 
„ keeper, weigher, ſearcher, or ſhipper of batter and cheeſe, 
at any port or place in this kingdom. ſhall receive all 
ce butter and cheeſe brought to them for any of the cheeſe- 
« mongers free of the city of London, or other perſon 
„making the {aid commodities, and ſhall take care and ſhip 
* the fame, without preference, on the next veilel for London, 
« unleſs the owners order the contrary, at the rate of two 
« ſhillings and ſix-pence a-load, and no more, on pain of 
e ten ſhillings for every firkin of butter, and five thillings 
« for every wey of cheeſe. And the ſaid weigher ſhall keep 
a book of receiving and ſhipping the fame, &c.“ (4) 


(4) By 2. Hen. 6. c. 4. 18. Hen. 6. c. 3. butter and cheeſe may be exported to 
any placc.— By 9. Hen. 6. c. 8. the wey of cheeſe ſhall be of a certain weight.—By 


2. Ph. & Mary, c. 5. 13. Eliz. c. 25. ſ. 20. a licence is to be granted on the exporta- 


tion. — By 21. Jac. 1. c. 22. juſtices may reſtrain the purchaſing of them. —By 32. Car. 2. 


c. 2. 1, 9. the importation of foreign butter and cheeſe is reftrained.—By 8. Geo. 1. 
c. 27. the packing of butter in the city of York is regulated. —By 17. Geo. 2. c. 8. 
the fame at New Maiton,—By 13. Geo. 3. c. 5. f. 2. cheele may be imported for a 
limited time, duty free. 


FirTHLY, As to CATTLE, &c. 


+ Se. 90. It is enacted by 31. Geo. 2. c. 40. f. 17. 
« That no faleſman or other broker or factor, who ſhall be 
employed to buy or tell any fort of cattle for others by 
« commiſſion, or for reward to be paid or taken by himſelf 
« or any ſervant or agent, ſhall, directly or indirectly, for 
« his own account, buy any live ox, bull, cow, ſteer, bul- 
« lock. heifer, calf, ſheep, lamb, or ſwine, in London, or 
« within the bills of mortality, or at any place while any 
« ſuch cattle ſhall be on the road, or be driving, bringing, 
« or coming up, or offered to or for ſale in London, or 
« within the bills of mortality (other than ſuch cattle which 
« any ſuch ſaleſman, broker, or factor, ſhall actually pur- 
« chaſe for the neceſſary uſe or proviſion of his family, and 
« ſhall actually uſe accordingly) ; and that no ſuch ſaleſ- 
« man, broker, or factor, ſhall fell! or expoſe, or offer to or 
« for ſale, on his own account, in London, or within the 
« bills of mortality, either by himfelf, or his {crvant or 
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% agent, any live ox, bull, cow, ſteer, bullock, heifer, calf, 
„ ſteep, lamb or ſwine, upon pain, on every £0:viction, 
© of forfeiiing double the value of any live cattle which he 
mall {o buy or fell on his own account; provided the 
© proſecution be commenced within three days aſter the oi- 
& tence committed.“ 


+ Sec. 91. On complaint made on oath, the juſtice of 
& the diſtrict is to ſummon, &c. the oftfender and the wi- 
„ nefles, and, on the parties appearing or not appearing, 
e thereupon is to proceed to licar the complaint in a ſum- 
ce mary way, and an ſuch payment of the forfeiture on con- 
„ viction is to iſſus his warrant tor the levying thereof by 
„ d;itreſs and ſale, and for want of diftreſs to commit the 
+« oitender for any time not exceeding one month, nor lets 
than ten days, unleſs payment be ſooner made. Anda 
«« witnets refuſing to be examined, may be committed not 
ce exceeding ten days. Appeal may be made hy the ſeller, 
if aggrieved, to the quarter-ſeſions, on giving ſecurity 
ce and notice, and the determination of the ſeſſions to be 
8 

„ 


SIxXTHLY, As to Pran, I ſhall examine, 

1. The fize and preſervation of them. 

2. The rules for fiſhing in and near the ſea, 
3. Their importation. 


+ Seck. 92. It is faid, that fiſhponds, or waters wherein 
fiſh are kept and nouritked, being a matter of profit, and 
tending to the increaſe of victuals, any man may of com- 
mon right cre& them; and it is therefore provided by 
3. Edw. 1. c. 20, © That if any be attainted at the ſuit of 
the party of treſpafling in parxs or ponds. great and large 
* amends ſhall be awarded, the offender ſuffer three months 
„ impriſonment, make fine at the diſcretion of the Court, 
and find ſurety not to offend again, &c.” 


As to the FIRST PARTICULAR, vis. Of the fize and pre- 
ſervation of fiſh, 


+ Sec. 93. It is enacted hy 1. Geo. 1. ſtat. 2. c. 18. f. 14. 
FThat no perſon ſhall cauſe any thing to be done in the 
& Severn, Dee, Wye, Trame, Tees, Ribile, Merſey, Dun, Air, 
“ Ouſe, Swale, Calder, IYVharf, Lure, Darwen:, or Freut, 
« whereby the ſpawn of any falmon, or any ſalmon not 
e etghteen inches from the eye to the extent of the middle 
«* of the tail, ſhall be taken or Killed: or ſhall ſet any thing 
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« acroſs the ſaid rivers whereby the ſalmon may be hindered 

« from paſſing up to ſpawn: or ſhall, from 31 July to 

« 12 November (except in the Rilbie, where they may be 

« taken between the 1 January and 15 Septemver), take 

„any ſalmon of any kind; or ſhall atter every 12th No- 

« $5 eber filh there for ſalmon with any net lets than two 

„ jnches and a half in the meih, on pain of forfeiting the 

« fiſh (a), nets, and five pounds, on conviction within one (a) As it is 
&« month, on view, confeſſion, or one witnets, by diſtreſs; not faid who 
« and to be diſtributed half to the informer and half to the mall have the 
f ' ih, they are 
% poor: on default, hard labour for any term between one forfeited to 
* and three months, and ſuch other corporal punithment the king. 

*« as the juſtice ſhall think fit.“ | 2. Burn, 321, 


+ Sec. 94. By 1. Geo. 1. c. 18. f. 15. No falmon out 
of the ſaid rivers ſhall be ſent to Lendon under fix pounds 
c weight, on pain that the ſender, buyer, and ſeller, thail 
„ forfeit ive pounds and the fiſh, to be levied and diftri- 
** buted on conviction as aforeſaid, or to fuffer impriſon- 
* ment as aforeſaid for three months, unleis ſooner paid, 
* But by ſ. 17. an appeal may be to the next ſeſſions.“ 


+ Len. 98. By 13. Edw. 1. fat. 1. c. 49. © No falmon 

& ſhall be taken in any water where ſalmon are taken be- 

„ tween 8th September and the 11th of November; nor 

“ ſhall any young falmen be taken at mill-pools (by 

© 13. Rich. 2. f. 1. c. 19.), in any other places from Mia- 

&« April to Alidjummer, on pain of having the nets and en- ö 

„ gines burnt, for the firſt offence ; for the fecond, impri- 
© ſonment for a quarter of a year; for the third, a whole þ 

year; and fo on, as the treſpaſs ſhall increaſe ; and over- | | 

& feers ſhall be afigned (e) to inquire of the ſame.” (2) 2, Taff. 


+ Sect. 95. By 13. Rich. 2. ſtat. 1. c. 19. No perſons 
* ſhall put into any waters at any time of the year any 
&© nets called flalters, nor any other engines whatever by 
* which the fry or breed of ſalmons, larapreys, or any other + | 
& fiſh, may be deſtroyed, on pain as aforefaid And all wa- | 
te ters in Lancaſhire ſhall be put into defence as to taking of 
« ſ;lmon from Mlichaclmas to Candlemas, and in no other 
* time of the year.” 


+' Sedt. 97. By 17. Rich. 2. c. 19. The juſtices of peace 
* and the lord- mayor of London, on the games and Med- 
& way, ſhall ſurvey the offences in both the acts laſt above 
„ mentioned, and ſhall ſurvey and ſearch all the weirs in C 
«© ſuch rivers, that they ſhall not be very firaight for the 'N 
e deſtruction of ſuch fry and brood, but a reaſonal-le wide- 
„% neſs after the old allize uſed and accuſtomed: and they f 
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* ſhall appoint under-conſervators, who thall be ſworn to 


make like ſurvey, ſearch, and puniſhment ; and they ſhall 


* inquire in ſeſſions, as well by their office ag at the infor. 
„ mation of the under- conlervators, of all detanits aforeſaid, 


and ſhall cauſe them which thall be thereof indicted ta 


come before them, and if they be thereof convict, they 
* ſhall have impriſonment and fine at the diſcretion of the 
* juſtices; and if the ſame be at the information of an 
„ under-confervator, he thall have half the fine.” 


Whether the + Secf. 98. By 1. Eliz. c. 17. made perpetual by 3. Car. r. 
penalty is 20l. c. 4. „ No perſon, of whatever ſtate, degree, or condition, 


or 258. for this 6. 
es vie 1 any ways or means whatſoever, hall take and kill any 


2. Burn suf. 
tice, 33. any other fiſh; nor ſhall take or kill any falmons or trouts 


& not being in ſcaſan, nar any Pike or pikerel not being in 
„length ten inches or more, nor any ſalinon nat being in 
length fixteen inches pr more, nor any trout not being 
ce in length eight inches or more, nor any barbel not being 
in length twelve inches or mare; nar ſhall any fiſh be 
taken with any manner of net, or by any other engine or 
« device whatſoever, but only with a net or trammel w chereof 
& every m eh or mark ſhall be twa inches and a half broad, 
w angling excepted.” 


+ Sc, 99. But it is provided, that ſuch nets and other 
* engines as have been uſed for the taking of ſincits, loches, 
© minnows „ bullheads, gudgeons, or ecls, ma till be in 
„ all ſuch places where fuch fiſh have been uſed to be taken 
and killed, ſo that ſuch perſons do not take, kill, or de- 
* ſtroy with 8 nets any other fiſh, contrary to the means 


c 6 ing of this a 


6c | Ant the lord pf every leet in Eng, od or // ales, or, in 
«« dctault of being preſented to the leet, the Juſtices of aſſize, 


« &c. and all perſons lavefully i intitled to have any conſer- 


vation of rivers, ſtreams, or waters, are impowered to in- 
« quire into offences againſt this act by the oaths of twelve 


« men or more, and to hear and dete mine the fame within 


0G their reſpective juriſdictions; and all fines, &c. reſuiting 


& from the ſeveral convictions, mall be to the uſe of ſoch 


2 per ſons as heretofore lawfully had or were intitled to the 
r 


+ Leck. 101. By 33. Geo. 2. c. 22. No perſon ſhall take, 
or knowingly have in his poſſeſſion either in the water or 
« on thore, or ſell, or expoie to ſale, any ſpawn, fry, or 
(6 brood of fith, or any unfizeable with, or fiſh out of ſea- 

| 6 ton, 


young brood, ſpay n, or fry, of eels, ſalmon, pike, or of 


+ Se. 100. © The lord- admi: ral of England, the mayor of 


= 
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« ſon, or any ſmelt not five inches long: and any perſon 


« may ſeize the fame, together with the baſkets and package, 
« and charge a conſtable or other peace-officer with the of- 
« fender and with the goods, and ſhall carry them before a 


& juſtice, and on conviction before ſuch juſtice, the ſame 
„ ſhall be forfeited and delivered to ſuch proſecutor, and 


« the offender ſhall beſides forfeit twenty ſhillings, half to 
« the proſecutor and halt to the poor where the offence is 
„ committed, on default, by diſtreſs, to be committed to 
hard labour not exceeding three months, unleſs ſooner 


* paid, But the juſtice may remit any portion equal to or 


« within one half of the ſaid penalty.“ 


+ Sect. 102. By 2. Hen. 6. c. 15. „If any perſon ſhall 
„ faſten any nets over rivers, to ſtand continually day and 
„ night, he ſhall forfeit five pounds.” 


As to the SECOND PARTICULAR, iz. The rules for fiſh- 
ing in and near the ſea. 1 | 


+ Sect, 103. By 3. Jac. 1. c. 12. Any perſon who ſhall 


C erect any new weir along the ſ{ea-ſhore, or in any haven, 


harbour, or creek, or within five miles of the mouth 


« thereof, or ſhall take ſpoil or deſtroy any ſpawn, fry, or 
te hrood, of any ſea-fiſh, in any device whatſoever, ſhall for- 
6 feit ten pounds for every offence, half to the king, half 
« to the informer ; and if any perſon ſhall, within the diſ- 
c tance of the places aforeſaid, fiſh with any draw-net or 
drag net under three inches meſh, viz. one inch and a 
© halt from knot to not, except for the taking of ſmoulds 
« in Norfolk only, or with any net with canvaſs or other 


« engine or device, whereby the ſpawn, try, or brood of ſea- 


_ & fiſh may be deftroyed, ſhall forteit the net and ten ſhil- 


„lings, to be levied by diſtreſs. But it is provided, that 
„ nothing in this act ſhall reſtrain the taking of herrings, 
„ pilchards, ſprats, or laviderian, with nets of a leſſer meth ; 
«and further that it ſhall not extend to Angleſea (5). 


(5) For the preſervation of fiſh in the Severn, ſee 30. Car. 2. ſtar, 
vate act, | 


+ Se. 104. By 1. Geo. x. ſt. 2. c. 18. Whoever ſhall 

* uſe at ſea upon the Englith coaſt any haul-net, drag-net, 
& or ſet- net for catching any fiſh, except herrings, pilchards, 
5+ ſprats, or laviderian, of leſs than three inches and a half 
* meſh, from knot to knot; or which hath a falſe or 
** double bottom; or thall put one net behind another; he 
{© ſhall, on conviction before one juſtice, on the oath of 
* two witneſſes, in one month after the offence, — the 
; „lame 


1. c. 9; 2 pri- 
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ſame and twenty pounds, half to the informer and half 
to the Poor, by diſtreſs, and for want of ſufficiency to be 
committed ft twelve months, and the nets to be "burnt, 
But an appeal may be made to the next {cſfon.” 


+ See4. 105 By 1. Geoo . 18. If any perſon 


' (hall bring to thore or expole to ſaie any nin leſs than tle 


following ſizes from the eyes to the extent of the tan, 
iz. bros or turbat ſixteen inches, brill or pearl fourteen; 
codlin twelve; whiting fix ; baſs and mullet twelve; 
ſole, plaiſe, and dab, eight; flounder ſeven; he thai! 
forteit the fiſh to the poor, and twenty ſhillings, half to 
the informer, and Half to the poor, to "be levied as afore- 
ſaid, and for default or mſuthciency to be ſeverely 


whipped, and kept to hard labour from fix to fourteen 


days. Appeal to next ſeſſions.“ 


+ Se. 106. By 33. Geo. 2. c. 2. © Brett, turbot, brill, 

or pearl, although under the ſame dimenfions, may be 
expoſed to ſale ſo as the ſame be not fold by retail for 
above ſix-pence per pound; and if any greater price ſhall 
be demanded or taken, or ſuch fiſh ſhall not be weighed 
or meaſured if required, the fame ſhall be forfeited, "and 
the offender ſhall pay twenty ſhillings, to be recovered, 
&c. as before direfted; and the monev paid for the 
purchaſe of juch fiſh ſhall be returned to the party.” 


+ Sect. 707, By 9 Geo. 2. c. 33. ſ. 4. No perſoz 
ſhall rake, kill, or deſtroy, any lobſters on the coaſt of 
Scotland, from the firſt of June to the firſt of September, 
on pain of tive pounds, on conviction before two jul- 
tices of the ſhire on the coaſt where the offence ſhall be 
committed.“ (0) 


(6) For further particulars 2 to the price of fi ſh within the bills of mortality, 
vide 10. and 11. Will, 3. c. 24. f. 11. 9. Ann. c. 20. 12. Geo. 2. c. 49. 29. Geo. a. 
58. Gco. 2. D. 21. | 


F. 37 
7 


As to THE THIRD PARTICULAR, 0:2. Reſpecting the 


importation of fiſh. 


+ Seat. 108. By 18. Car. 2. c. 2. If any ling, herring, 
cod, or pilchard, falmon, cels, or congers, taken by 
foreigners, hall be imported or expoſed to ſale, any 
perſon may ſeize the ſame, to be divided equally between 
the informer and the poor.” 


+ Sect. 109. By t. Geo. I. & 18. and. q. Geo. 2. c. 33. 
No fiſh taken by or reccived of any foreigner, except 


proteſtants inhabjting in England, tial be imported 


n "except 


«a K 0 
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(except eels, ſtockfiſh, anchovies, ſturgeon, botargo, 
« Or caveao, lobſter, and turbot), on pain of one hun- 
„ dred pounds, and the maſter of the veſſel fifty pounds, 
« half to the poor, and half to the informer, who ſhall | 
„% ſue in twelve months in any of the courts at V- ; 
« minfier.” (7) | | 


(7) For the law reſpecting the ſelting of fiſh, vide =. Burn's Juſtice 222 to 1287 
and for the Britiſh hercing filhery, vide 28. Geo, 2. c. 34. 


— 


SEVENTHLY, As to DAcovn and Pork, 


4 Setz. 110. By 18. Car. 2. c. 2. If any beef, pork; ; 
or bacon, for ale, ſhall be imported, they may be ſeized, | 
and ſha!l be fortezted, one halt to the poor, and the c. her 

to the perſon who ſhall ſeize the fame: and by the 

4 20. Car. 2. c. 7. Thoie who ſhall ſeize the ſame are indem- 

* nified.?? | 


* « a 
Lind * — 


+ Seck. 111. By 12. Car. 2. c. 4. f. 11. * When beef, 
« pork, and bacon, do not exceed, 2:2. beef five pounds 
ci the barrel, pork Ax pounds ten ſhillings the barrel, 
« and bacon ixpence a pound in price, at the ports 
„ from whence they are laden, and at the time of their 
6 lading, the fame may be ſhipped, carried out, and ex- 
ported.“ | 


+ Seck. 112. By 22. Car. 2. c. 13. Lt & Beef, pork, 
„and bacon, may be exported by native or foreigner, al- 


though the ſame do exceed the prices above-mentioned at 
the ports, &c. at the time of their lading.“ 


«A A 
* — 


+ Sect. 113. By 3. Will. and Mary, c. 8. © All forts of ' 
beef, pork, or hogs-fleh, may be exported into any part ; 
„of the world in amity with the crown, free from any 
** cuſtom or impoſition whatſoever.” 


+ Se. 114. By 4. Will. and Mary, c. 5. f. 2. * Four- vide 3. ang = 
„ pence ſhall be paid for every. pound of bacon imported.” Will. and 
| | | Mary, c. 8. 
+ Sect. 115. By 5. Will. and Mary, c. 2. ſ. 4. The 
te ſaid ſum ſhall be paid from the firſt day of the ſeſſion.“ 


+ Se. 116. And by 3. Geo. 2. c. 20. ſ. 16. Beef or 
© pork ſalted with foreign ſalt thall receive on exportation 
* one ſhilling and xpence per barrel.“ 


* 
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For the regu- 
ron of the 
havmarket at 
Woeſtmintter, 
vide 8. and 9. 
Wil. 3c. 17. 


Or REGULATING THz B. I. 
E1GHTHLY, As to Hay and STRAW. 


+ Seck. 117. It is enacted by 2. Will. and Mary, f. 2. 


c. 8. f. 16. © That every truſs of old hay brought or offered 
to be fold within the hills of mortality, between 
+ firit Auguſt and firſt June, ſhall contain and be the full 


cc 
«c 


weight of fitty-fix pounds at leaſt ; and that every truſs 
of hay brought or offered to be fold, as aforeſaid, between 


firſt June and firſt dugygt, being new hay of that ſum- 


2 


mer's growth, fhall be and contain the full weight of 
* fixty pounds, and old hay of any former year's growth, 


the weight of fifty-ſix pounds as aforefaid; and if any 
hay ſhall be Erought, or offered to be fold, as aforeſaid, 


* whereof any truſs ſhall be of Jeſs weight than aforeſaid, 


the perſon fo bringing cr offering ſuch hay to be fold, 
mall forfeit for every truſs, not being the full weight, 


+ eighteen-pence.”” 


+ Sect. 118 By gr. Geo. 2. c. 40. © All firaw which 


thall be fold or delivered in, or brought to, or expoſed 


to fale in London, or within the bills of mortality, ſhall 
be told and delivered in bundles or truſſes, firmly bound 
up, and of the full weight of thirty-ſ1x pounds of good 


and found ſtraw, excluſive of any other thing which ſhall 


be put therein; and whoever ſhall bring into, or expoſe 
to fale, in London, or within the bills of mortality, or in 
any place within the diſtance of thirty miles from the 
extent of any part of the limits of the faid bills of mor- 
tality, when ftraw ſhall be fold in bundles or truſſes, any 
bundle or truſs of ſtraw which ſhall be of leſs weight 
than thirty-ſix pounds of good and found ſtraw, or which 


ſhall be in the inſide of a different quality or goodneſs 


from which on the outſide it ſhall appear to be, ſhall 
forfeit tweaty-pence for every offence, and the ſum of 
one ſhilling tor every bundle or truſs of ſtraw.” 


+ Sect. 119. By 31. Geo. 2. c. 40. f. 2. and 3. Every 
truſs of hay ſhall be made up in like manner as the ſtraw 
aforeſaid, and ſuch hay only as ſhall be good ſhall 
be deemed and taken to be the hay which is to make up 
the weight every truſs of hay by law ought to be; and 
alſo the pair of bands with which any truſs of hay 
ſhall be bound, ſtall not exceed the weight of five pounds, 
upon pain of forfeiting for every offence one ſhilling.” 


+ Seck. 120. By 31. Geo. 2. c. 40. ſ. 4. © Whoever ſhall | 
bind hay contrary to the directions of this act, ſhall for- 


feilt three-pence for every bundle or truſs of hay or ſtraw, 
| « if 
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if objected to within twenty-four hours by the propri- 

etor.” | 

+ ga 125. By 31. Geo. 2. c. 40. . ne,; 
who ſhall act as a common ſaleſman in felling hay or the „ 
itraw for any other perſon for gain or reward, or by with reſpect 

commiſſion in London, or within the bills of mortality, to the tale of 


3 £3 ne theſe articles, 
ſhall directly or indirectly buy any hay or ftraw on his 14 f 7 0 


own account, other than what he ſhall purchaſe to ipend g, 9, and 10 


for his own uſe; and if any ſuch perſon ſhall buy any fe&ious of the 
hay or ſtraw on his own account to ſel} again, or ſhall at. 

ſell in London, or within the bills of mortality, any hay 

or ſtraw which ſhall have been brought by him on his 

account, {hall forfeit one ſhilling for every truls.” 


NixSTHLY, As to Fruit. 


+ Seit. 122. By 1. Ann. ſtat. 1. c. 15. f. 1. The: mea- 
jure commonly called water meaſure ſhall be round, and 
in diameter eighteen and a halt inches within the hoop, 


and eight inches deep, and no more, and fo in propor- 


tion for any greater or leſſer meaſure; and every ſuch 
meaſure by which apples and pears are ſold, ſhall be 


+ heaped as uſually; and whoever ſhall buy or feli ap- 


ples or pears by or with any other meaſure, ſhall forfeit 
ten ſhillings for every offence, half to the informer, and 
half to the poor, on conviction by one witnefs, before 
one magiſtrate, to be levied by warrant of diſtreſs. But 
this act ſhall not extend to mealures ſealed and allowed 
by the Company of Fruiterers of London, which are uſed 
in the ſaid city, or within three miles thereof.“ 


+ Scet. 123. By 10. Geo. 2. c. 27. Upon all apples N. B. By 
imported into Great Britain ſhall be paid, over and above 8. Geo. 1, 


the duties already impoſed, an additional duty of two ©- 20. there 


was an addi- 


ſhillings a buſhel, and to for any greater or leſs quantity, -** * tary of 


to be paid down in ready money by the importers at the two qillicgs 


time of landing the fame, which duty ſhall be applied in u buthel, con- 


the like manner as other duties upon the fame article.“ tinucd for ſe- 
| ven years 
by 11, Ge. 1. 
Ceo 7 


Fl * 


TEXTELY, As to HoN TY AND Wax. 


+ Sect. 124. It is enacted, by 23. Eliz. c. 8. „That 
whoever, in the making and melting of wax, ſhall mix or 
mingle the fame with rofin, tallow, turpentine, or any 
other deceitful thing, to the intent to ſell the fame, or to 
offer the ſame to be fold or uttered for wax, ſhall forfeit 
the ſame; and if the ſame ſhall happen to be fold before 
the corruption is ditcovered; the meller, mingler, or 

Cor 
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torrupter, or the cauſer or procurer thereof, ſhall forfeit 
for every pound two ſhillings, half to the queen, half to 
the party Gecerned, if he will ſue tor it, or any other 
perſon that will ſve for the fame in any of the queen's 


courts of record.” 


+ Se. 1s. . By dg Fi e.. 2. © Every melter and 


maker- up of unwrought wax ſhall have a ſtamp of the 


breadth of ſixpence, wherein two letters ſhall be ly 
graven, ſignifying his name and ſurname, with which 
every piece af wax ſhall be printed or ſtamped triangle 
in three places, upon tlie outſide of the upper part of 
every piece ſo melted and caſt, on pain to forfeit the 
value of every piece of cake fold, or offered to be fold, 
and not ſo ſtamped or marked.“ 


+ Sec. 126. By 23. Eliz. c. 8. ſ. 3. Whoever ſhall 


melt, mix, work, or ſell any wrought wax, or any ſtuff 
or Wares w rovght with wax, ſhall have a ſtamp or feal 
ſet to his 0 that it may be known who were the 
workers thereof, on pain of forfeiting the ſame, half to 
the queen or party deceived, &c. as betore-mentioned.” 


+ Sell. 127. By 23. Eliz. c. 8. ſ. 3. © All barrels, kil- 
derkins, and firkins, filled with honey by the maker and 
filler, ſhall be marked with two letters ſtanding for his 


name and ſurname, cach letter of an inch and a half in 


length at leaſt, burnt upon the head of the caſk with z 


0 hot i iron, upon pain of fix ſhiflings and eight-pence for 
„ Uf 
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every package fold, or offered to be fold, and not ſo 
marked.“ 


+ Sect. 128. By 23. Eliz. c. 8. ſ. 4. Whoever ſhall fill 
and ſell, or cauſe to be filled and fold, or offered to be 
fol, any barrel, kilderkin, or firkin, with honey, for 
or in the name of x barrel, kilderkin, or firkin, containing 
leſs than thirty-two wine gallons the barrel, fixteen wine 
gallons the kilderkin, and eight wine vallons the firkin, 

ſhall forfeit for every half gallon fo lacking, nve ſhillings: 
And whoever ſnall corrupt the honey ſo ſold with any 
deceitful mixture, {hall for ſeit the barrel or veſſel, and the 
honey therein, to be divided between the e and * 
profecutor.” 


+ Sect. 120. By 23. Fliz. c. 8. ſ. 5. This 20 ſhall not 
extend to pert ſons ſelling the wax of their own bees, in 
ſmall pieces in open market, nor to ſervants employed by 
their mailers ! in mingling, &c. ſo as they will confeſs the 
ſame.“ . 


: + Sec. 
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+ Sect. 130. And by 23. Eliz. c. 8. ſ. . Whoever 


{hail counterfert any of the ſtamps or marks above-men- 


tioned, or {hail ule the marks of another, ſha'l forfeit five 
pounds, to be recovered and divided as aforeſaid, and for 
non-{ufticiency of payment to be ſet on the pillory in 


the next market town, and ſutfer three months impriſon- 


ment.“ 


ELEVENTHLY, As to Coars, 


+ Sed. 131. By 12. Ann, ſtat. 2. c. 17. The coal- 
buſhel {hall be made round with a plain and even bottom, 
nineteen and one half inches in diameter, and to contain 
one /Vinche/ter beſhel, and one quart of water; a braſs 
ſtandard of which buſhel ihall be kept in the exchequer.”? 


+ Cet. 132. By 16. and 17. Car. 2. c. 2. All ſea-coal 
brought into the 7hames {hall be ſold by the chaldron, 
containing thirty-ſiz buſhels heaped up, and according to 
the buſhel ſealed for that purpoſe at Guildhall, and fo 
for a greater and leſſer quantity; and all other forts of 
coals, fold by weight and not by meaſure, ſhail be ſold 
after the proportion of an hundred and twelve pounds 
averdupois to the hundred weight, upon pain of forfeiture, 
and of doutle the value, on conviction by one juſtice 
where the offence ſhall be committed, half to the proſe- 
cutor, and half to the poor, or to the ſurveyor of the 
highways, as the magiſtrate ſhall direct.“ Mos. 


+ Sect. 133. By 17. Geo. 2. c. 35. Any three juſtices 
ſhall be empowered to ſet the prices of ſea-coals, as they, 
from time to time, ſhall judge reaſonable, allowing a 
competent profit to the retailer, beyond the price paid by 
him to the importer, &., and if any engroſſer or retailer 
of ſuch coals thall refuſe to ſell as aforeſaid, the juſtices 
taking a conitable may enter the wharf, &c. and ſell the 
ſame, returning the produce to ſuch engroſſer or retailer, 
deducting the charges: but no intereited perſon ſhall be 
engaged in ſetting ſuch price as aforeſaid.“ (8) 


(3) For the regulation reſpecting coals within the bills of mortality, vide 3. Gen. *, 
c. 26. 11. Geo. 2. c. 16. 19. Geo. 2. c. 35. 20. Geo. Tv ©, 49» 23. Geo. 2. 
zz. Ge fi. Co 27. es. . Co 23. 21, Ged. 3. Co 240 
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CHAPTER THE EIGHTY-FIRST. 


Or BARKATETY. 


N treating of barratry, I ſhall! conſider, | Atinſhew, 
Dufreſne. 
Spelman. 


I. Who ſhall be faid to be a barrator, 


2. In what manner ſuch an offender is to be proceeded 


againſt. 
3. To what puniſhment he is liable. 


As to THE FIRST POINT, viz. Who ſhall be ſaid to be a 
barrator. 6 


Sef. 1. It ſeems, that a barrator js a common mover, Dalt. p 28. 
exciter, or maintainer of ſuits or quarrels, either in courts, Co. Lit. 368. 
or in the countrv. 8. Coke 36. 

: WR Cro Jac. 527. 

Sea. 2. And it is ſaid not to be material, whether the Co. Li. 368. 
courts wherein ſuch ſuits arc commenced be of record Or s. Coke 36. 
not, or whether ſuch quarrels in the country relate to a di- 
puted title of poſſeſſions or not; but that all kinds of diſ- 
turbances of the peace, and the ſpreading of falſe rumours 
and calumnies, whereby diſcord and diſquiet may grow 
among neighbours, are as proper inſtances of barratry, as 
the taking or keeping the poſſeſſion of lands in controverſy. 


 Seft. 3. But it hath been holden, that a man ſhall not 1 R Abr.;5.. 
be adjudged a barrator in reſpect of any number of falſe 3 Modern 98. 

actions brought by him in his own right. However, if 8. Coke 36. 

ſuch actions be merely groundleſs and vexatious, without 

any manner of colour, and brought only with a detign to 

oppreſs the defendants, I do not ſee why a man may nat as 

properly be called a barrator for bringing ſuch actions him- 

ſelf, as for ſtirring up others to bring them. 


Sed. 4. But it ſeems, that an attorney is in no danger z. Mod. 37, 98. 
of being judged guilty of an act of barratry, in reſpect of 
Vo. II. B b | his 


C. Jac. 526. 
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bis maintaining another in a groundleſs action, to the com- 
mencing whereot he was no way privy. 


8, Coke 36. Sect. 5. Alſo it ſeems clear, that no one can be a 
barrator in reſpect of one act only; for every inditment 
for ſuch crime muſt charge the defendant with being 
communis barractator. 


2. Rolle 39. Sect. 6. It ſeems to have been holden, that a eme 
oe clap. 1. covert cannot be indicted as a common barrator; but this 
_—_ opinion ſeems juſtly queſtionable; for ſince a eme covert is 


as capable of exciting quarrels, in the flequent repetition 
whereof the notion of barratry ſeems to conſiſt as if ſhe 
were lole, why ſhould the not as properly be indictable for 
it? 


As to THE SECOND POINT, viz. In what manner oſfenders 
of this kind are to be proceeded againſt. 


Sect. 7. It is enacted by 34. Edw. 3. c. 1. That in 
& every county ſhall be aſhgned for the keeping of the 
„peace one lord, and with him three or four of the moſt 
„ worthy of the county, &c. and that they ſhall have 
„power to reſtrain offenders, rioters, and all other barra- 
tors, and to purſue, arreſt, take, and chaſtiſe them, accor- 
ding to their treſpaſs or offence; and ſo cauſe them to 
„be impriſoned and duly puniched according to the law 
and cuſtoms of the realm, and according to that which 
„to them ſhall ſcem beſt to do by their diſcretions and 
« good adviſement, &c.“ | 


. 8. It ſeemeth from theſe words, that juſtices of 


f. 38, 39- peace, as ſuch, have cognizance of bar ratry without any 
Velver ton 46. other commiſſion; fed que , for the contrary opinion 
2. Rolle 151. ſcenls to have been holden in Rolle's Reports. 


1. Modern Sect. 9. lowever, it ſeems clcar, that no general in- | 
3 Ss dictment of this kind, charging the defendant with being a 
1 . o 


common oppreſſor, and diſturber of the peace, and ſtirrer- up 
of ſtrife among neighbours, is good, without adding the 
words communts barractator, WHICH is a term of art appropri- 
ated by the law to this purpole. 


(a) 2. R. Ab. Sect. 10. (a) Alſo it ſeemeth to be certain, that an in- 
24 N dictment of barratry concluding contra formam [katuti is 
ee good, though no ſtatute be made directly againſt it, but only 
2. Keb. 409, for the punithment of it, ſuppoſing it an offence at common 
410. W. a | 

C. Eliz. 148. 


+ Sect, 
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Sect. 11. (a) Alfo it hath been holden, that an indict- (a) 2. Keb. 
ment of this kind may be good, without alledging the & Elis. 3 
offence at any certain place, becauſe from the nature of the Con. Lat. 194. 
thing, conſiſting in the repetition of ſeveral acts, it muſt be 2. Hale 180. 
intended to have happened in ſeveral places; for which Palmer 430. 
cauſe it is ſaid, that a trial ouglit to be by a jury from the i. Rolle 295. 


body of the county. 


_ Sect, 12. (6) But it hath been reſolved, that ſuch an (3) C. Jae, 
indict ment is not good, without concluding contra pacem, &c.; 527. 
for this is an eſſential part of it. 


Sect. 1 3 (e) Alſo it ſeemeth to be a ſettled practice (c 5. M. d. 
not to ſuffer the proſecutor to go on in the trial of an in- 18. 

di ment of this kind, without giving the defendant a note . Ld. Ray. 490. 
of the particular matters which he intends to prove againſt 5 55 
him; for otherwiſe it will be impoffible to prepare a de- 399! 
fence againſt ſo general and uncertain a charge, which may 

be proved by ſuch a multiplicity of different inſtances. 


As to THE THIRD POINT, v2. In what manner offenders 
of this kind are to be punithed, 


Sect. 14. It is faid, that if they be common perſons, Hutton 104. 
they are to be fined and impriſoned, and bound to their Vide 1. Dan. 
good behaviour; and if they be of any pro relating to Ab. 111. 313. 
the law, that they ought alſo to be farther puniſhed by 
being diſabled to practiſe for the future. | 
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CHAPTER THE EIGHTY-SECOND. 


O07 U SURRY 


OFFENCES under the degree of capital, more immedi- 

ately againſt the ſubject, not amounting to an actual 
diſturbance of the peace, which may be committed by private 
perſons without any relation to an office, and which are 
neither infamous nor groſsly ſcandalous, and more immedi- 
ately affect the intereſts of particular perſons, ſeem to be 
reducible to the following heads. 


1. Uſury. 

2. Maintenance. 

3. The offence of buying or ſelling pretended titles, 
In treating of Usvxy, I ſhall conſider, | 

1. What ſhall be deemed uſury. 

2, How it is reſtrained by common law. 


3. How by ſtatute. 


As to THE FIRST GENERAL POINT, viz. What ſhall be 
deemed uſury. | | 


See. 1. It ſeems that uſury, in a ſtrict ſenſe, is a Wood's Inſt, 
contract upon the loan of money to give the lender a certain b. 3. p. 425. 
profit for the uſe of it, upon all events, whether the borrower 3: Lat. 151. 


make any advantage of it, or the lender ſufter any prejudice 


B. Uſury, 12. 


for the want of it, or whether it be repaid on the day ap- S16 


pointed, or not. 


4. Com. 156. 
Ws Cont. 455 


Sect. 2. And in a larger ſenſe it ſcemeth, that all undue Givf. 1070. 
advantages taken by a lender againſt a borrower come under Cowper 293. 


the notion of usURY, whether there were any contract in 
relation thereto, or not; as where one in poſſeſſion of land, 
made over to him for the ſecurity of a certain debt, retains 
his poſſeſſion after he hath received all that is due from the 


profits of the land. | 
| B b 3 Sec. 
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2. R. Abr. 801. Sec. 3. But it hath been reſolved, that an agreement to 
47 pl pay double the ſum borrowed, or other penalty on the non- 
5. Rep 4 payment of the principal debt at a certain day, is not uturious, 
Cowper 113. becauſe it is in the power of the borrower wholly to diſ- 
charge himſelf, by repaying the principal according to the 
bargain. 


As to THE SECOND GENERAL POINT, wiz, How uſury 
is reſtrained by the common law. 


3. Inſt. 15x. Sec. 4. It is ſaid, that anciently it was holden to be 
2 R. Abr. Soo. abtolutcly unlawful for a chriſtian to take any kind of uſury, 
e ee and that whoſoever was guilty ot it,. was liable to be punithed 
_ ane & 93* by the cenſures of the Church in his Ife-time; and that if 
Hardwicke after death any one was found to have been an uſurer while 
420. living, all his chattels were forfeited to the king, and his 


lands eichcated to the lord of the fee. 


2. Ventris 42. Sect. 5. Alſo it ſeemeth to have been the opinion of the 
2. Vern, 145. makers of ſome late acts of parliament, as 5. Edw. 6. c. 20. 
Eq. Ca. Ab. 13. Eliz. c. 8. ſ. 5. and 21. Jac. 1. c. 17. ſ. 5. that all kinds 
285 of uſury are contrary to good conſcience. 


2. R. Abr. 3801. Se. 6. And agreeably hereto it ſeemeth formerly to 

1. R. Abr. 18. have been the general opinion, that no action could be 

3 239: maintained on any promiſe to pay any kind of uſe for the 

293. forbearance of money, becauſe that all ſuch contracts were 
thought to be unlawtul, and conſequently void. 


1. R. Abr. 25, Sed. 7. But it ſeems to be generally agreed at this day, 
2 R. Abr. 582. that the taking of reaſonable intereſt for the uſe of money 


852. is in itſelf lawtul, and conſequently that a covenant or pro- 


N a 8 miſe to pay it, in conſideration of the forbearance of a debt, 
3. Kehle Wh will maintain an action; for why ſhould not one who has an 
E. Car. 273. eſtate in money be as well allowed to make a fair profit of it, 
Exod. c. xxii, as another who has an eſtate in land; and what reaſon can 
2.25. there be, that the lender of money ſhould not as well make 
_—__ an advantage o! it as the borrower? Neither do the paſſages 
Deuter. e. in the Moſutcal law, which are generally urged againſt the 
*xiii.v.19, 20, lawfulneſs of all uſurv, if fully conſidered, ſo much prove the 
| unlawfulneſs, as the lawfalneſs of it; for if all uſury were 
againſt the moral law, why thould it not he as much ſo in 
reſpect of foreigners, of whom the Jews were expretsly 
allowed to take it, as in reſpect of thoſe of the ſame nation, 
of whom alone they were forbidden to receive it? From 
whence it ſeems clearly to follow, that the prohibition of it 
to that people was merely political, and conſequently doth 


not extend to any other nation. 


: 5 


As to THE THIRD GENERAL POINT, viz. How uſury is 
reſtrained by ſtatute, | 


I ſhall conſider, 


1. How far perſons in general are reſtrained from the 
offence of uſury. 


+ 2. How far the Bark of England may borrow money at 
more than the legal rate of intereſt, 


+7. At what rate of intereſt monies may be borrowed on 
Plantation ſecurities, | 4 
4 


+ 4. What rate of broberage is allowed for raiſing money, | | 


As to THE FIRST POINT, viz. How far perſons in 
general are reſtrained from the offence of uſury. 


Sect. 8. By 12. Ann. c. 16. ©& No perſon whatſoever No more than 
& ſhall, upon any contract, take, directly or indirectly, for five fer cent. 

0 af he ea 
loan of any money, wares, merchandize, or other com- Halt de taken 
os 3 | | ay” 4 for the loan of 

modities whatſoever, above the value of five pounds, for moneys 
the forbearance of one hundred pounds for a year, and ſo 


*« after that rate for a greater or leſſer ſum, or for a longer 
© or ſhorter time,” 


„ all bonds, contracts, and aſſurances whatſoè ver, for pay- which more 
- 4 than five per 


«© ment of any principal, or money to be lent, or covenanted ,,,, is re- 
© to be performed upon, or for any uſury, whereupon or ſerved or 
© whereby there thall be reſerved or taken above the rate taken, are 
« of five pounds in the hundred, as aforeſaid, thall be void. 


« utterly void.“ 


Sect. 9. And by 12. Ann. c. 16. it is enacted, «“ That Contracts on 


S:#. 10. And by 12. Ann. c. 16. f. 2. „ All and every Vhoever ſhall 
uſuriouſly 


« perſon or perſons whatſoever, which ſhall upon any con- e mere 
« tract take, accept, and reccive, by way or means ot any than five per 
& corrupt bargain, loan, exchange, chevizance, ſhift, or cent. thall for- 
« jatereſt of any wares, merchandize, or other thing or 5 treble va- 
« things whatſoever, or by any deceitful way or means, or wo BY: 
© by any covin, engine, or deccitful conveyance, for the 5 Keble — 4 
5 forbearing or giving day of payment for one whole year, 260. 
« of and for their money or other thing, above the ſum of 1. Vent. 252, 
« five pounds, for the forbearing of one hundred pounds 3: Wil. 230. 
for a year, and fo after that rate for a greater or letter | 
«© ſam, or fora (a) longer or thorter term, hall forfeit and 22 
Moor 6144. 


Noy 41. C. Car. 283. 4. Leonard 43. C. Eliz. 20. 2, Leo. 38. 
B b4 | « loſe 


| 
5 
2 
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it 4 


loſe for every ſach o'fence the treble value of the money, 
** wares, merchandize, ad other things fo lent, bargained, 
exchanged, or ſhifted.“ 


1. Ark. 340. The expoſitions which were made of the former ſtatutes 
1. Vet. 19. of ufury being equally applicable to this, which is penned 
almoit in the very fame words, I thall, in taking notice of 
the principat of them, endeavour to ſhew, 


+ 1. In what caſes the uſurious contract is void. 
+ 2. In what caſes the uſurer is liable to the penalties, 
+ 3. In what way the offender may be proceeded againſt, 


+ 4. What is required in the pleadings. 


+ 5. What evidence may be given in caſes of uſury. 


+ As to the firſt particular, viz. In what caſes an uſurious 
contract is void. 


Half. . + Sec. 11. A contract made before the ſtatute is no way 
Con. Ray. 197. within the meaning of it, and therefore it is ſtill lawful to 
receive ſix per cent. in reſpect of any ſuch contract. 


Bodily v. Bel- ,+ Se. 12. A bond given at Calcutta in the Zaftl-Indirs, 
lamy, 2. Burr. where both parties reſide at the time, on which nine per cent. 
* is reſerved, is not within the ſtatute. 


, 


Se. 13. A bond made to ſecure a juſt debt, payable 
. with awful intereſt, ſhall not be 5 I by wr LE 2 
Mor 752. corrupt agreement between the obligors, to which the 
C. Jac. 32, 33. gbligee was no way privy ; as where A. being indebted to B. 
Yelverton 47. in a hundred pounds, agtees to give him thirty pounds for 


2. Burr. 1077. : 
7. e the forbearance of that hundred pounds for a year, and 


118. gives him a bond of fixty pounds for payment of the thirty 
z. Strange pounds, and for the payment of the hundred pounds enters 
I Np 27. into a bond of two hundred pounds together with B. for the 
0 payment of a true debt vi one hundred pounds due from B. 
to C. 
d + $-7, 14. But it is now determined, that a bill of ex- 
Waller, change given upon 2 afarious contideration is void, even 


Doug. 737. in the hands of an indortze tor valuable gonſideration, with- 
out notice of the fury, 


8&8, 
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Sect. 15. The receipt of higher intereſt than is allowed peflard ,, 
by the ſtatute, by virtue of an agreement ſubſequent to the Scholey, Cre. 
firſt contract, does not avoid an afturance fairly made, and Ez. 20. 
agreeable to the ſtatute, but only ſubjects the party to the Kay. 192. 
forfeiture of treble value; for the words are, That all # Burr. 23. 
« a{ſarances for the payment of any principal, &c. where- 
« upon or whereby there thall be reſerved or taten above 
& the rate of five pounds in the hundred, &c. thall be 
« utterly void.“ | | 


Floyer v. Ed- 
wards, Cowp, 
112. 


+ Seer. 16. So alſo where A. fold goods at three months 
credit, but ſtipulated that if the money was unpaid, the 
vendee ſhould allow him a halfpenny an ounce for every 
month until the debt was diſchaiged, which exceeded the 
legal rate of intereſt, yet the contract being a band fide ſale, 
and the ſubſequent agreement according to the uſage in 
that particular branch of trade, it was not ufurions ; but it 
would have been otherwiſe if the fale had been merely 
colourable, to cover the loan and evade the ſtatute. 


+ Sed. 17. So where A. was fairly indebted to B. in Gray v. Fow. 
one thouſand one hundred and twenty-five pounds, and on ler, 1 H. Bl. 
A. defiring time to pay it. E. inſiſted that one hundred and NE POO 
fifty pounds ſhould be added to the debt, as he would have 
nothing to do with intereit, and A. accordingly gave him 
five acceptances for theſe two ſums. payable within fourteen 
months, it was held that the %% fide debt ſubſiſted unim- 
peached by tlie ſubſequent uſurious tranſaction. 


+ Se. 18. So in an action for uſury, where it was proved Winch v.Fen 
to be the cuſtom to diſcount bills in Landon for perions in Sett. B. K. 
the county, and to charge on ſuch bills the uſual dif- Hilary Term, 
count of intereſt of five per cent. and alſo five ſhillings 3 * 
per cent. on the groſs ſum, as commiſſion to anſwer the Rep "a 3 
extraordinary expences of clerks, &c. kept for this buſineſs, : 
it was adjudged not to be uſury. | | 


+ Se. 19. So where a bill of exchange indorfed over is Auriol . 
not duly paid, the indoriee may charge the indorſer with Thomas, 
intereſt, exchange, and other incidental expences, beyond 2- Term Rep, 
the amount of five per cent. if ſuch charges are reaſonable, 5** 
warranted by uſage, and not made a colour for uſury. | 


4+ Sc. 20. But if a ſum of money is lent upon an Fiſher 97 
agreement to pay legal intereſt, and a premium over and % 2. Yoafe 
above is paid when the money is advanced, the ſecurity is . 8 
void, although ſuch premium do not of itſeif exceed the * 
legal intereſt, but the penalty is not incurred ill more than 


legal intereſt is actually received. 
Se.. 


5 
. ͤ — 8 tre 
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Tanfield v. 
Finch, C. El. 


2”, 

Richards v. 
Brown, 
Cowp. 728. 


Bk. I. 


So nö 


Sect, 21. The grant of an annuity for lives not only 
exceeding the rate allowed for intereſt, but alſo exceeding 
the known proportion for contracts of this kind, in confi- 
deration of a certain ſum of money, is not within the 
meaning of the ſtatute, unleſs there were ſome underhand 


Confirmed by bargain Tor the ſecurity of the repayment of the principal or 
Ld. Thuriow, confideration- -money. 


Hil. 21. 


Geo. 3. Brown's Nep. Chan. 93. Ld. Irnham v. Child. 


Richards v. 
I'rown, 
Cowp. 770. 


Murray v. 
Harding, 
2. WII. 390. 


2. Roll. 48. 


2. Black. 63. 
1. Lev. 54. 
*. Sid. 27. 

1. Ak. 348. 


Shower's 


Rep. 8. 


Cheſterficid 
. Tanicn, 

1 
1. Atk. 229. 


+ Se. 22. Therefore where 4. applied to B. to borrow 
ſix hundred pounds, and B. agreed to lend it him, and 
actually advanced two hundred pounds of the monev, on a 
depoſit of certain fecurities, but when A. applied for the re- 
maining four hundred pounds, B. by falſely pretending that 
he had not the mcney himſelf, but muſt get it from a friend, 
who, he ſaid, never lent money but upon annuity at fix 
years purchaſe, which was conſented to and given by 4. 
accordingly, and B. took five per cent. procuration money, 
this loan, though in the ſhape of an annuity, was held 
utury. 


+ Se. 23. But where the loan was in the form of an 
annuity, and there was a clauſe in the decd, that the borrower 
might repay the ſum given for the annuity at a future period, 
the Court held it not uſury, although the clauſe ſeemed to 

nake the ſum advanced the loan, and the annuity the 
intereſt ; for the repayment was caſual, and depended on the 
borrower himſelf, ſo that it was not in the leader's power 
to have his money at all events. 


Sec. 24. No contract is uſurious by which the lender 
runs the hazard of loſing all his money, both principal and 
intereſt ; as where on the loan of a certain ſum for a year, 
for the victualling of a ſhip, it is agreed that if the ſhip re- 
_ the lender ſhall have ſo many tnouſand fiſhes, at ſuch 

rate, which exceeds the intereſt allowed by the ſtatute, 
ang if the ſhip never return, or if it periſh by unavoidable 
caſualties of tea, fire, or enemies, that then he ſhall have 


nothing. 


Sell. 25. So alſo where on the loan of thirty pounds 
a bond 1s given for the payment of a hundred pounds, on 
the marriage of a daughter of one of tlie parties; “ provided, 
© that if either of them ſhould die before, that then nothing 


ce ſhould be paid.“ 


+ Sect. 26. So a loan of five thouſand pounds, to be 


paid ten thouſand pounds on the death of A. in the lite-time 
oft 
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of B. is not a uſurious contract within 12. Ann. c. 16. for 
in this caſe, if the contingency happen one way, the whole 
money 1s loſt, | 


+ Se. 27. So where A. lent one hundred pounds to B. 
for four years without intereſt, but B. agreed to find the 
daughter of A. with meat and drink for that time, and alſo 
to take her into partnerſhip, ſhe to pay a moiety of the 
charges and loſſes of the buſineſs, and to receive half of the 
profits, it vas held not to be utury, although the pecuniary 
advantages gained by A. might exceed five per cent. 


+ Sec. 28. But if the borrower of money give a bond 
for the principal and intereſt at five per cent. and covenant 
at the ſame time alſo to pay to the lender a certain portion 
of the profits of a trade carried on by him in partnerſhip 
with another perſon, this 1s an uſurious contract, and the 
obligee cannot recover on the bond ; for though he was to 
gain by the profits, he was not to ſtand to the loſſes of the trade. 


Sect. 29. But it is clear, that if the intereſt only be 
bazarded on {uch a contract, and the whole principal ſecured, 
the whole is ufurious. 

Vide C. Eliz. 741. 


Sect. 30. Alſo it hath been reſolved, that an agreement 
to pay more than the law ful intereſt for the loan of a certain 
ſum at ſuch a day if A. B. ſhall be then alive, and if he 
| ſhall be dead then to pay ſuch a ſum which is leſs than the 
principal, is void by the ſtatute; for if ſuch a contingency 
would exempt the caſe out of the ſtatute, by the {ame reaſon 
twenty lives might be added, and the ſtatute wholly evaded. 


+ Sect. 31. So alſo if the contingency be on a young and 
healthy perſon dying within three months, this ſhall be 
deemed uſurious; for being ſo flight, it appears to be a 
mere evaſion, 


Sect. 32. An aſſurance made in purſuance of a fair 
agreement for ſuch intereft as is allowed by the {tatutc, 
Mall not be avoided by the favit of the ſcrivener, who 
draws it up in ſuch a manner as to bring it wituin the 
exprels letter of the flatute. 


Se. 33. As where the parties agree, that five pounds ſhall he 
paid for the loan of a hundred pounds for a year, and the 
1crivener, in drawing the bond for it, doth, without the 
knowledge of the parties, who are literate perſons, make 
the live pounds payable at the cnu of half a year. 


Cuts 


379 


Moniſet . 
King, 2. Burt. 
891. 


Norſe v. Wile 
fon, 4. Term 


FY Aa - a 
Rep. I 3 3® 


3. Keble 304. 
Said to be 
good law, 

1. Atk. 341. 


Cro, Jac. 307. 


Button g. 
Durnham, 
ro. Eliz. 642. 
Clayrtun's 
Cale, 5. Co. 
760 


Richards v. 
Brown, 
Cowp. 770. 


C. Jac. 677. 
2. Koll. 41. 
Het. 11. 

2. 8 8% 
3. Wk. 396. 


Hard. 418. 
Zo M.. 307. 


"IF — 
— 


— — IE MERE 
— — rr 8 


7 


E 
3 SE 


nn » 


Seck. 35. So where on the fair loan of a hundred pounds agreed 
to be paid with common intereſt, a mortgage is made for the 
hundred pounds, with a proviſo, that it ſhall be void on 
payment of one hundred and five pounds at the end of one 
year, without any covenant for the mor:gagor to take the 
profits till default be made of payment, ſo that in ſtrictneſs 
the mortgagee is intitled both to the intereſt and profits. 


Le Grange v. + Sect. 36. So alſo if a bond be conditioned for the pay- 
. ment of one hundred pounds by quarterly payments of five 
- ny oh pounds each, and intereſt at five per cent. this ſhall not beren- 
S. C. 2. H. Bl. dered a uſurious contract by the indorſement of a memo- 
Rep. 144 randum thereon, that at the end of each year the year's 

inter due ſhall be added to the principal, and ther the 

ci twenty pounds received in the courſe of the year deducted, 


« and the balance remain as the principal.” 


— 


Murray v. + Sect, 37. So if A. for one hundred and twenty pounds 
Harding, grant an annuity of twenty pounds out of a living, with a 


1 39% promiſe of redemption in tive years, and give bond for the 
2 Pie nepe259* performance, this is not uſury, although the agent in 
drawing the deed ſtate that it was a loan of money. 


e. Co. 69. Seft. 38. The reſervation of a greater ſum than is al- 
C. Jzc. 599. lowed by the ſtatute for intereſt, upon the non-Hayment of 
Cowper 113. the principal at the end of the year, is not uſurious within 
8 45 the ſtatute, becauſe it is in the power of the borrower to 
Lut. 464, avoid the payment of the money ſo reſerved, by paying the 
Bur. 891, Prificipal at the day appointed; yet it ſeemeth clear, that it 
Ark. 34%. it were originally agreed, that the principal money ſhould 
0A, os not be paid at the time appointed, and that fuch clauſe was 
oe to. 30). inſerted only with an intent to cvade the ſtatute, the whole 
2. And. 16. Oontract is void ; for the conſtruction of caſes of this nature 
x. Atk. 386. muſt be governed by the circumſtances of the whole matter, 
Cowper 794 from which the intention of the parties will appear in the 
a. Sir. 1443. waking of the bargain, which, if it was in truth uſurious, 
| is void, however it may be diſguiſcd by a ſpecious aſſu- 


race. 


ky 


IN 


Tore , Wel- + Sea. 30. Therefore the loan of money produced by 
nes, 3-Term the fate of ſtock, on an agreement that the borrower ſhall 
Rep. 331. replace this ſtock on a certain day, or repay the money ON a 
ſublequent day with ſuch intereſt in the mean time as the 
ſtock itfelf would have produced, is not uſurious, though 
the intereſt excced five per cert. unleſs the tranſaction be 
coloutablæ, and a mere device to obtain more than legal in- 


tereſt. 
T Sect 1 
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Sect. 40. It is not (a) material whether the payment (a)C Jac.252. 
| þoth of the principal and alſo of the uſurious intereſt be 50 1 

ſecured by the fame (5) or by different conveyances, but, 2 1. 
that all writings whatioever for the ſtrengthening ſuch a b)L utw.273- 


contract are void. 46. 


— 


Sec. 41. A contract referving to the lender a greater ad- 
vantage than is allowed by the ſtatute, is equally within the 
meaning of it (c), whether the whole be relerved by way of (e) C. Jac. a0. 
intereſt, or in part only under that name, and in part by 
way of rent for a houſe, let at a rate plainly exceeding the 
known value. 


+ Sen. 42. But where A. agrees to pay B. for the pur- Spurrier v. 
chaſe of two houſes the ſum of 43ol. 108. and that 200]. Mayoss, F. 
of the money ſhould be paid immediately, and the remain- = N 
cer at Michaelmas, with intereſt thereon at five per cent. % i 
and the houſes being unoecupied, 4. was to be let into im- 13 
mediate poſſeſſion; but that if the ſaid balance ſhould not C. C 1 og 
be paid at Michaelmas, A. agreed to pay, in lieu of intereſt © © 

on the ſame, a clear rent of 421. a year, out of which B. 

was to permit intereſt at the rate of five per cent. 1n 

reſpe& of the ſum firſt paid to him to be deducted ; this 

agreement was adjudged not to be uſurious. 


Sect. 43. A ſecond bond made after the forfeiture of a , Keble 142 

* *, © . . 2 -2 

former, aud conditioned for the receipt of intereſt accord- Con. Noy 2. 

ing to the penalty of the forfeited bond, is as much within 

the ſtatute ag if it had been made before the forteiture ; for 

if ſuch a practice ihould be allowed, nothing could be more 

eaſy than to elude the ſtatute; and though the whole pe- 

nalty be due in ſtrictneſs to the obligee, yet the true prin- 

cipal debt is in conſcience no greater after the forfeiture of 

the bond than it was before. ; 


+ Sed. 44. So alſo if a promiſſory note, originally given Walton v. 
upon a uſurious conſideration, be indorſed over to A. and Shelley, 1. 
B. gives A. a bond in conſideration of his delivering up the Term Rep- 
note of hand, it ſeems admitted, that on the bond being * 
put in ſuit, and the ſtatute of Uſury pleaded, the defend- 
ant may give evidence that the promiſſory note was origi- 
nally given on a uſurious conſideration, and thereby deltroy 
the validity of the bond. 


Sect. 45. But although the deed, ſecuring the revay- 
ment of the money borrowed, be drawn purtuant to the 
ſtatute, yet if the whole of the principal be not fairly ad- 
vanced, it is void. 8 e 
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1 : 
. + ect. 46. As where H. having occaſion for a ſum of 
Eafter Term money applied to B. and offered to ſecure the ſum on a 
33. Geo, 3. mortgage, and B ſaid that all his money was in the funds, 
Efpin.N.Þ.11. and that to fell out flock at that time would be a confider- 

able loſs, ſtock then ſtanding at 73, but that if A. would 
take the ſtock at 75 he ſhould have the ſum he wanted, 
and accordingly received 1,5001. in ſtock valued at 75, 
which be fold out the fame day at 722, that being the then 
market price, it was held, that the executor of the mort- 
gagee could not maintain an cjectment on the mortgage 


deed. 


Pratt v. Wil- + Se. 47. 950 allo if the diſcounter of a bill of 
ley, Sit. Mich. exchange make the holder take goods at a higher price 
| "Hoax than they are worth upon a fair eſtimate, it is uſury; for a 

party by ſubſtituting goods inftead of money ſhall not, by 
colour of their pretended value, take above legal intereſt, 
and evade the ſtatute. 


Mafla v. Dow- + Sec. 48. So if A. indorſe a note of 2001. to B. who 

ting, Stra. advances 4. one hundred and ninety-ſeven pounds three 

8 months before it is due, and at the end of the three months 
takes another note on adyancing 31. for other three months, 
this 1s uſury. 5 


Moor v. Mat- 4 Sect. 49. So alſo where A. lent B. ſeveral ſums of mo- 
tic, Amb. Rep. ney on mortgage, and B. having occaſion for more, A. ad- 
* vanced him 1, 90 J. by felling out 1,000 JI. Seuth-Sea An- 
nuities, which at that time were under par, and ſold at a 
loſs of 561. upon the whole, and paid him the money for 
which they ſold, and took a mortgage from him for 10001. 
at five per cent. intereſt, with a covenant to reduce the in- 
tereſt to four per cent. if paid within ſuch a time, it was 

held uſurious. 


Lowe v. Wal. f Sed. 50. So where upon a negociation for a loan of 

ler, Dougl. money the lender pretends that it is :nconvenient to him to 

736. advance money, but furnithes the borrower with goods to 
the amount of the ſum wanted, and the goods are atterwards 
ſold by the intervention of a broker recommended by the 
lender, and a ſecurity taken by the lender, pavable at a fu- 
ture day, for a ſum far exceeding the value of the goods, 
and five per cent. intereſt, this is a uſurious loan, and the 
ſecurity is void. 


| Jeftens v. + Sec. 51. It ſeems aiſo that if A. in conſideration of 
Brook, Ccwp. advancing 451. for which he takes the borrower's note of 
793˙ hand, payable on demaid, ſtipulates to have half of the 


profits upon a reſale of certain goods intended to b pur- 


chaſed by the borrower with the money, and two hours 
after 


Ch. 82. Gy U' 5 WV KK MM 


after the purchaſe demands payment of the note, and the 
ſame night puts a perion into poileſſion jointly for himſelf and 
the borrower, and the goods upon a reſale produce only a 
neat profit of five pounds, this is a uſurious tranſaction. 


As to the ſecond particular, v/z. In what caſes the uſurer 
is liable to the penalties of 12. Ann. c. 16. 


+ Se. 52. To incur the penalties of uſury there muſt 
be, FIRST, a corrupt contract between the parties; SE- 
CONDLY, monies or other things lent; THIRDLY, above 
five per cent. received by the lender for forbearance; and 
wherever theſe three matters concur, the offence of uſury is 
compleated, although no time is mentioned with reſpect to 
repayment of the principal, for the offence may be com- 
mitted though the principal money may never be paid, 


+ ©. 53. For although the very contract avoids the 
ſecurity, yet the treble value is not forfeited until ſome- 
thing be taken above the legal rate of intereſt ; and therefore, 
where G. borrowed a hundred pounds of B. on his bond, 
conditioned to repay the ſame at ſix months, with five per 
cent, per annum, and gave two guineas to B. at the time the 
money was advanced as a premium for the loan, and the 
principal and two pounds ten hillings intereſt were repaid 
at the end of {ix months, it was held, that the bond was 
void, but that the uſury was not committed until the half 
year's intereſt was received, for the penalty is only incur- 
red by * taking, accepting, and recciving more than legal 
„ intereſt.” | 


' + Sea. 54. So where A. gave credit to B. for jewels to a 
certain amount, but B. not being able to raiſe money on 
them deſired that A. would exchange them for old lots ; 
and A. ſaid that old plate was as good as moncy, and ac- 
cordingly gave him in money the value of as much old 
plate as was leſs by a hundred pounds than what the jewels 
had been ſold for, for the whole amount of which B. was 
to ſtand indebted ; it was held that A. was not liable to the 
penalty of the ſtatute, | | 


Seft. 55. The receipt of intereſt before the time 
when it is in ſtrictneſs due, being voluntarily paid by the 
debtor, for the greater convenience of the creditor, or for 
any other ſuch hike confideration, without any manner of 
corrupt practice, or any previous agreement of this kind at 
the making of the firit contract, does not make the party 
lizble to the forfeiture of the treble value. | 
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Williams, 3. 
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262, 
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2. Bl. Rep. 796. 
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1. Rulſ. 17. 20. 
Fel. 30% 31. 
Noy 171. 

2. Keble 690. 
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254 


Noy 37. 
3. Leon. 96. 


' Rexw. Upton, 
Stra. 316. 


F fher v. Bea- 
ſley, Doug. 
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Low v. Wal- 
ter, Dough. 
698. nolis. 


Firzroy . 
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_ Term Rep, 
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Sect. 56. In an aſſurance for the payment of fifty ſhil- 
lings for the uſe of one hundred pounds for ſix montlis, the 
computation ſhall be by calendar and not by lunar months, 
becauſe by the latter the intereſt would exceed the rate al- 
lowed by the ſtatute, 


As to the third particular, viz. In what way the offender 
may be proceeded againſt, 


+ Sect. 57. By 12. Ann. c. 16. ſ. 2. it is enacted, . That 
« the one moiety of all the forfeitures ſhall be to the queen, 
« and the other moiety to him or them that will ſue for 
« the ſame, in the fame county where the ſeveral offences 
* are committed, and not elſewhere, by action of debt, 
&« bill, plaint, or information, in which no effoin, wager 
„ of law, or protection thall be allowed,” 


+ Sect, 58. But by 31. Eliz. c. 5. © All actions, ſuits, 


bills, indictments, or informations, on any penal ſta- 


« tute where the penalty is limited to the queen only, ſhall 


be brought within wo jrars after the offence committed, 
„and when limited to he queen and any other perſon, 
* within one year next after the oFence committed; but in 
& default thereof, then the fame may be brought for the 


5 queen any time within two years after that year ended.” 


+ Sect. 59. It feems, that an indid ment will lie on the 
12. Ann. c. 16. although that mode of proceeding is not 
mentioned in the! * 


+ Sell. 60. And it is decided, that an don may be 
brought for the penalty, though more than a year has elapſed 


fince the payment of the premium, if it be not a year after 


what has been pron exceeded legal intereſt. 


+ Sed. 61. Alſo an action will lie to recover back what 
has been paid on a uſurious contract above the principal and 
legal intereſt. 


+ Cet. 62. But it is decided, that a perſon who has 
pledged goods as a ſecurity for money borrowed on a uſu- 
rious contract, cannot maintain trover againſt the lender, 


unleſs he has paid, or tendered to pay, the ſum actually 


advanced, with the legal intereſt que thereon... 
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As to the fourth particular, viz. What is required in he 
pleadings. 


Sea. 63. A fine (a) levied, or a judgment ſuffered, in pur- (a) 3. Co. 80. 
ſuance of a uſurious contract, may be avoided by an aver- 9. Co. 36. 
ment of the corrupt agreement, as well as any common ſpe- * KOI. 

: | 1. Roll. 41, 42. 
cialty or parol contract. 4. Ve 


2. Leon. 166. Con. C. Eliz. 25. 588. 1. Sid. 182. 


Sect. 64. In an aſſumpfft (5), if it appear, either upon the evi- (5) Salk. 22. 
dence or from the plaintiff's own expreſs ſhewing in his de- 0 
claration, that the contract was uſurious, he cannot recover. Cre EH 588. 


Or the court of chancery may direct an iſſue to try the uſurious contract. Cowper 728. 
Strange 1043. B. R. H. 233. 


Sect. 65. But a ſpecialty cannot be avoided by uſury ap- 
pearing on evidence or on the face of the condition, but 


it muſt be pleaded. 


Secs. 66. In pleading a uſurious contract by the way of 1. And. 49. 
bar to an action, you mult ſet forth the whole matter ſpe- 1. Sid. 285. 
cially, becaule it lay within your own privity; but in an . 
information on the ſtatute for making ſuch a contract, it is Noy 143. 5 
ſufficient to ſet forth the corrupt bargain generally, becauſe Cro. Jac. 440. 
matters of this kind are ſuppoſed to be privily tranſacted, Vide C. Car, 
and ſuch intormation may be brought by a ſtranger, „ 


2. Ven. 81. Lutw. 468. Co. En. 168, Clift. 185. Bro. V. M. 255. Jones 413. 


+ Sect. 67. To an action on a note, if the defendant plead Cooke v. 
that it was given on a corrupt agreement, the plaintiff may Ratcliffe, 
reply, that it was given for a juſt debt; ab/que hoc, that it B. R. H. 287. 
was agreed modo s: formd, as the defendant pleads. 


Sec. 68. (c) In every information on the ſtatute of (c) 1. Leon, 
Uſury, it is neceſſary expreſsly to ſet forth the place where 96, 97. 
the corrupt bargain was made. 


+ See. 69. It is alſo neceſſary to lay the time preciſely ; and Cowp. 671, 
therefore, where a ſecurity was dated on the 14th, but not 672. 
ſigned till the 16th, and it was laid on the 14th, it was held 


bad. | 


Sec. 70. If a uſurious contract in the county of D. be 1. Leon. 148, 
pleaded in bar to an action on a bond ſaid to be made in the 49. 
county of E. the trial ſhall be in the county of D. becauſe 

the ground of the matter is the uſurious contract, and the 


bond is confeſſed by the plea. 
Yor. II. Co + Sec. 


| 
| 
| 


Scott v. Breſt, 
2. Term Rep. 
238. 


Richards v. 
Brown, 
Dougl. 114. 


Dougl. 114, 
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Tate wv, Wel- 
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3. Term Rep. 
351. 


Hardres 332. 
Co. Lit. 6. b. 
2. Roll. 68 5. 
2. Ray m. 191. 
b. 2. c. 46. [. 24 
1. Vent. 49. 

1. Salk. 235. 


Abrahams 92 
tam v. Brown, 
4. Burr. 2251. 


or u] r. Bk. I. 


+ Fe. 51. If A. by derd executed in London, for ſecur- 
ing the repayment of money lent to B. is appointed receiver 
of B.'s rents in V ddijer, with a pretended ſalary which 
enables him to retain ufurious intereſt, and he accordingly 
receives the rents in AZ:ddicex, but ſettles the account in 
London, and there pays the Þalance on which the uſurious in- 
tereſt is allowed, the offence is compleated in London, and 
the venue in a qu tam action for the penalty is properly laid 
there. 


+ Sect. 72. In an action of uſury, a variance between 
the name of the attorney in the warrant and in the decla— 
ration, may be an.ended by altering the name in the warrant 
to that in the declaration a though after error brought and 
the variance aſt.gned for error,; but /msg and dates in ſuck 
declaration cannot be amended after the time limited for 
trying the action is expired. 


+ Sec. 73. A corrupt agreement for the forbearance of 
money till one or the other of two days, at the option of the 
borrower, muſt be pleaded, according to the fact, in the al- 
ternative; and if it be ſtated as an abſolute forbearance 
until ane of thoſe days, the evidence will not ſupport the 


plea. 


As to the fifth particular, vis. What evidence may bs 
given in caſes of utury. 


Sect. 74. He who hath agreed to pay money upon a uſu- 
rious contraft, ſhall not be admitted to give evidence upon 
an information againſt the uſurer, unleſs be have paid of 
the whole debt; for by fuch mcans a man might avoid his 
own act and deed. 


+ Seck. 75. But in an action on the ſtatute, where money 
was uſurioufly lent on the pledge of jewels greatly exceeding. 
in value the Principal ſum, and the declaration only ſtated 
the corrupt bargain and loan, withont noticing any bond, 


aſſurance, or contract, whereupon. or whereby uſury was 


Maſters nu 
tam v. Dray- 
ton, 

2. Term Rep. 


499. 


received or taken, it was determined, on great deliberation, 
that the borrower is a competent witneſs, not only to prove 
the repayment of the principal money, but alſo the uſurious 
tranſaction. 


+ Sed. 76. But in a qu? tam action of uſury againit an 
aſſignee of a bankrupt for taking ufurious intereſt on a loan 
of money to the bankrunt before hi bank; uptcy, the bank- 
rupt is not a competent witneſs to prove the ofence, if he 
has not obtained 1::s certificate, or repaid the money, not- 

| withſtanding 
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withſtanding he is ready to releaſe to his aſñgnees all benefit 
which may arife from the diſcharge of this debt in parti- 
cular. and all claim and allowance of furplus in general, 
and notwithſtanding has proved his demand for the money 
lent, under the commifſion. 


+ Sec. 77. But it has been decided, that if A. the in- Walton v. 
dorſee of a promiſſory note, indor'e it to B, and C. gives Sheet 
a bond to B. in conſideration of his delivering up this note, - © Nep. 
A. is not a competent witneſs, in an action of debt on the 
bond to which the {ſtatute of uſury is pleaded, to prove that 
the conſidera ion for the note was uſurious; for though 
there is no objęction to his competency in point of intereſt, 
becauſe by deſtroying the bond he ſets up the note, yet it is 
a rule of law, that no party who has ſigned a paper or deed 
ſhall ever be permitted to give teſtimony to invalidate the 
inſtrument which he has ſo ſigned. 


* 
* 


5 


loan of money cannot be ſupported by evidence of fuch a 2. Strange 


PE” ere | 3 „ 12.47. 364%. 
Contract on a bargain concerning wares told, | Wilſon 286. 


Sect. 78. An information for an uſurious gontract on a 1. Leon. 95.96. 
* 
— 


+ Set. 79. But in an action for the penalty, if the decla- gabe cu; tan 
ration ſtate a ſpecifie ſum of money to have been lent, as v. Parker, 
the loan in which the uſury confiſted, evidence that the 1. H. Bl. Rep. 
loan was part in money and the reſt in goods of a known 263. 
value, Which the party receiving the loan agreed to take as 
cath, will ſupport the declaration. 


+ Seck. SO. But if a plaintiff declare upon a corrupt con- Carliſle v. 
tract on the twenty-firſt of December 174, giving day of Prears, 
payment to the twenty - third of December 1776, evidence of Cp. 671. 
a contract on the twenty-third of December 1774 for two 
years is a fatal variance. 


As to THE SECOND POINT, viz, How far the Bank of 
England way borrow money at more than the legal rate of 
intereſt, | 


I Sect. 81. It is enacted by 3. Geo I. c. 8. ſ. 29. © that The Bank - 
& the Governor and Company of the Bank of England ſhall may borrow 
have authority to borrow or take up money pon any gert n 
« contracts, bills, bonds, or obligations, under their com- . f 7. 

«© mon ſeal, or upon credit of their capital ſtock, or other- * 
„ wiſe, for any time, or to be paid upon demand, and at 
& ſuch rate of intereſt as they ſhal think ft, although the 
“ ſame ſhall happen to exceed the rate of intereſt allowed 
by law, and to give ſuch ſecurity to the lenders as they 


« hall approve.” 
Cc 2 | As 
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See Stapleton 
v. Conway, 


3. Atk. 727. 


12. Ann. 


All mort- 
gages, &c. of 
lands in lre- 
land, or the 
colonics, &c. 


6 XX. Bk. I. 


As to the THIRD POINT, viz. At what rate of intereſt 


monies may be borrowed on plantation ſecurity, 


+ Sec. 82. By 14. Geo. 3. c. 70. ſ. I. it is recited, that“ Large 
ſums of money have been and may be lent, by his Majeſty's. 
ſubjects in Great Britain, upon mortgages, or other ſecu- 
rities, on eſtates in the kingdom of Ireland, and alſo in 
his Majeſty's colonies or plantations in the He-Indies; 
which loans have been found to contribute greatly to the 
improvement of the ſaid kingdom, colonies, and planta- 
tions : and whereas 1t has frequently been found conve- 
nient to execute ſuch mortgages or ſecurities, and the 
transfers or aſſignments thereof, in Great Britain: and 
whereas doubts have ariſen, whether ſuch loans, and the 
mortgages or ſecurities for the ſame, and the transfers 
or aſſignments thereof, when made and executed in Great 
Britain, are as valid and effectual as when made and exe- 
cuted in the ſaid kingdom of Feland, colonies, planta- 
tions, or dominions; and, by reaſon of an act paſſed in 
the twelfth year of the reign of her late Majeſty Queen 
Anne, intituled, An Act to reduce the Rate of Intereſt, with- 
out any Prejudice to Parliamentary Securities, whether ſuch 
mortgages or ſecurities are valid and effectual where the 
rate of intereſt thereby referved or made payable is more 
than five pounds per centum, though ſuch intereſt does not 
exceed the rate of intereſt allowed and eſtabliſhed by the 
law of the kingdom of Ireland, colony, plantation, coun- 
try, or place, in which the eſtates compriſed in ſuch 
mortgages or ſecurities reſpectively are; and whether his 
Majeſty's ſubjects in Great Britain have not or may not 
become ſubje& or liable to penalties or forfeitures by re- 
ceiving or taking intereſt for the fums of money really 
and bona fide advanced or lent on ſuch mortgages or fecu- 
rities, at the rate of intereſt allowed and eſtabliſhed by 
the law of the kingdom, colony, plantation, country, or 
place, wherein the mortgaged eſtates reſpectively lie: For 
obviating ſuch doubts, IT Is ENACTED, that all mortgages 
and ſecurities, which, by any of his Majeſty's ſubjects, 
already have been made and executed in Great Britain, of 
or concerning any lands, tenement-, hereditaments, ſlaves, 
cattle, or other things, lying and being in the kingdom of 
Ireland, or in any of the faid colonies, plantatrons, or do- 
minions, or any eſtate or intereſt therein, to any of his 
Majeſty's ſubjects, for ſecuring the repayment of the ſums 
of money thereon reſpectively really and bona fide advanced 
and lent, with intereſt for the ſame; and all bonds, co- 
venants, and ſecurities, for payment of the fame ſums of 
money and intereſt reſpectively, and all transfers or aſ- 
fignments, which have been made and executed in Great 

| „% Britain, 


Ch. $2. s MW 


Britain, of ſuch mortgages, ſecurities, or bonds, to any 
of his Majeſty's ſubjects, ſhall be as good, valid, and 


& effectual, to all intents and purpoſes whatſoever, as ſuch | 
cuted 1n the 


** mortgages, ſecurities, bonds, covenants, transfers, or aſ- 
« ſignments, would have been, if the ſame had been made 
and executed in the kingdom, iſland, plantation, country, 
« or place, where the lands, tenements, hereditaments, flaves, 
« cattle, or other things, mentioned and compriſed in any 
« ſuch mortgage, ſecurity, transfer, or aſhgnment as afore- 


589 


to be as effec- 
tual as if exe 


place, &c. 


« ſaid, ſeverally lie or are; and that none of his Majeſty's and no Britiſh 
6+ ſubjects in Great Britain ſhall be ſubject or liable to any futy-& liable 
of the penalties or forfeitures in the ſaid act made in the te Penalties. 


„ twelfth year of her ſaid late Majeſty's reign, by receiving 
or taking intereſt for the ſum or ſums of money really 
« and bond fide advanced or lent on any ſuch mortgage, ſe- 
« curity, bond, covenant, transfer, or aſſignment as afore- 
** ſaid, at the rate of intereſt allowed and eſtabliſhed by the 
«« law of: the kingdom, colony, plantation, country, or 
b place, wherein the mortgaged premiſes reſpectively lie or 
ares” .. 


+ Sea, 83. By 14. Geo. 3. c. 79. 1. 2. © All mortgages Transfers of 
« and ſecurities which, by any of his Majeſty's ſubjects, ſuch mort- 


« after the paſſing of this act, ſhall be made and executed 
« in Great Britain, of or concerning any lands, tenements, 
e hereditaments, ſlaves, cattle, or other things, lying and 
« being in the kingdom of Ireland, or in any of the ſaid 
* colonies, plantations, or dominions, or any eſtate or in- 
« tereſt therein, to any of his Majeſty's ſubjects, for ſe- 
« curing the repayment of the ſums of money thereon re- 
„ ſpectively to be really and bond fide advanced and lent, 
« with intereſt for the ſame; and all bonds, covenants, and 
* ſecurities, for payment of the ſame ſums of money and 
& intereſt - reſpectively, and all transfers or aſſignments 
« which, after the paſſing of this act, ſhall be made and ex- 
*ecuted in Great Britain, of ſuch mortgages, ſecurities, or 
% bonds, to any of his Majeſty's ſubjects, ſhall be as good, 
valid, and effectual, to all intents and purpoſes whatſoever, 
« as ſuch mortgages, ſecurities, bonds, covenants, transfers, 
or aſſignments, would be, if the ſame were made and exe- 
„ cuted in the kingdom, ifland, plantation, ano + or 
« place, where the lands, tenements, hereditaments, flaves, 
e cattle, or other things to be mentioned or compriſed in 
& any ſuch mortgage, ſecurity, transfer, or aſſignment as 
& aforeſaid, ſeverally lie or are; and that none of his Ma- 
« jeſty's ſubjects in Great Britain ſhall be ſubject or liable 
to any of the penalties or forfeitures in the ſaid act made 
&© in the tweltth year of her ſaid late Majeſty's reign, by re- 
« ceiving or taking intereſt tor the ſum or ſums of money 
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gages, &c. 
valid. 
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Nor to make 
good {uct 
mortgage, if 
advanced 
more than 
lands worth. 


Rorrowing 
ſums cxceed- 
ing the value, 
h ta forfcit 

ple tus v 
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to be really and 014 fide advanced or lent on any ſuch 
mortgage, ſecurity, bond, covenant, transfer, or aſbgn- 
ment as aſoreſaid, fo as the intereſt ſo to be received or 
taken do not exceed the rate of fix pounds for one hun- 
dred pounds for a year: the aforeſaid act of parliament, 


or any other law or ſtatute, to the contrary notwith- 
ſtanding.“ | 


Seck. 84. But BY 14- Geo. 4 [. 3. it is Pro- 
vided, that this act ſhall not make good, valid, or effectual/ 
any fuch mortgage, ſecurity, ben covenant, transfer, or 
attigument, where the lender or lenders of any fon or 
ſums of money has or have knowingly advanced or lent, 
or ſhall knowingly advance or lend thereon, more money 
than the lands, tenements, hereditaments, flaves, catt le, 
or other things in ſoch an; ſecurities, transfers, 
or alflenments, mentioned er compriſed, or to be men- 
tioncd or compriſed, was, were, or ſhall be, at the time 
or times of advancing or lending ſuch ſum or ſums of 
moncy as aforciaid, rcally and bond fide worth, to be 
fold.“ 


+ 8:4. 88. By 14. Geo. 3. c. 79. ſ. 4. All and every 
perion or perſons | DOITOWINg 7 any ſum or ſums of money, 
under the authe rity of this act, upon any f{uch lands, te- 
nements, hereditaments, {laves, c cat the, or other things as 
aforeizid, excecding the value which the ſame thall be, at 
tne time of borrowing ſuch 5 mor ſums of money, really 
and b, fide worth, to be fold, over and above all incum- 
brances which thall then affect the fame, ſhall forfeit 
treble the value of the ſum borrowed, the one half to 
be paid to the informer, the other half to the treaſurer 
of the royal hoſpital for ſeamen at Greenwich, in the 
county of. Kent, pay to his ſufficient r Or agent, for 
the uſe of the ſaid hoſpital.“ 

+ Sec. 86. By 14. Geo. 3. c. 70. ſ. 5. it is alſo © Provided, 
that all ſuch mortgas 23, or other 1 granted under 
the authority of this act, by which ſuch lands, tenements, 
hereditaments, flaves, cattle, or oils things, are intended 


to be charged or affected, ſhatl be regiſtered within the 


kingdom, iiland, colony, plantation, country, or place, 


where the (aid ms tenements, hereditaments, flavesz 
"cattle. or other t! ſeverally lie or are, . tlie 
time limited by rai _ of Tuck! kingdom, illand, colony, 
plantation, country, or place; oth erwiſe the ſame ſhall be 
ſabje to the ſeveral proviſions and penalties contained 


in the ſaid act made in the tw elt vear of her late Ma- 


jeſty queen Ane, in inch manner as the ſame would have 
| <1 m8 been 


5 
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* been if this act had never been paſſed, unleſs the mort- 
« gagee, or other perſon or perſons, for whote vehoof ſuch 
mortgage or other 3 Wall have _ made or 
ce granted, ſhall have, bond file, uted his or their utm ſt en- 
« deavour to cauſe the fame to be e within the 
time herein before limited for that purpoſe.” 


+ Sec. 87. Tt has been decided, that tis ſtatute relates 


ſolely to ſecurities on Jad in {reland and the colon es; and 8 


therefore, where A. contracted with E. for the fale of an 
eſtate in: the Ve Indies, and it was N that part of the 
purchaſe money ſihould remain ſecured by the bond of B. 
and C. and that bond was afferwards canceled, and another 
executed in England by B. and . reſerving i per cent. 
intereſt (in the ſame manner as the former one), ſuch con- 
tract was uſurious, 


As to the FOURTH POINT, viz, What rate of brokerage 
is allowed for raiſing of moncy, 


* 


+ Seck. 88. By 12. Ann. c. 16. ſ. 2. it is enacted, (That 
« all and every ſcrivener and teriveners, broker and brokers, 

+ ſolicitor and ſolicito:s, 1 41 1 drivers of bargains for 
t contracts, who ſhall after the ſaid nine-and-twentieth day 
« of September take or recgive, directly or indirectly, any 
« ſum or ſums of money, or other reward or thing, for 
„ brokage, ſoliciting, driving, Or prcene the LOA, Gr 
e forbearing of any ſum or ſums of money, over and above 


- 


791 the WP or for- 


ce 


the rate or value of five ullings 
bearing of one hundred pounds ona car, and 0 {> rateably, 


1 5 
1 » 


„ or above twelve pence, over and above the ſtamp duties, 
% for making or renewing of tic Band or bill for loan or 
„ forhearing thereof, or for any counterbond or bill con- 


ev 


„ cerning the ſame, ſhall forfeit for every ſuch offence 
& twenty pounds, with colts cf fuit, an Ig {ater impriſon— 
« ment for half à year; the one moi: yy „ all which for- 
« feitures to be to the gueen's moit © nt „Lahatth, her 
„ heirs and ſuccefiors, and the other moiety t him or them 


„ that will fae for the ſame, in the fame county where the 
« ſeveral offences are committed, and not eltewhere, by 
© action of debt, bill, plaint, or informa e vn wich no 
6 eſſoin, wager of law, or protection, all fin allowed.“ 


+ Sect. 89. And it is ſaid, that if a ſcrivener make a con- 
tract for more than five ſhillings for procuring the loan of 
2 hundred pounds, that ſuch contract 1s void, though the 
ſtatute itſelf doth not mention that it ſhall be to. 


G3 
— 
d-+ 


Dewar . 


2. Bro: Co © 
647. 


No ſerivener, 
&c. ſhall take 
above 58. for 
l. for a 
vear, for bro- 
Kage, &. nor 
above td. 
hbefhdes t 2111 - 
dut es, for 
making or re- 
newing any 


bond, &c, 


Bartlet v. Vk 
nor, Carth. 
251. 
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2 Solicitors, ce. + Seck. 90. By 17. Geo. 3. c. 26. f. 7. it is enacted, © That 
1 | who take „ all and every ſolicitors and ſolicitor, ſcriveners and ſeri- 
4 N than „ vener, brokers and broker, and other perſons or perſon, 
| = ting © who, from and after the paſſing of this act, ſhall afk, de- 
money for an- mand, accept or receive, directly or indirectly, any ſum 
nuities, pu- or ſums of money, or any other kind of gratuity or re- 
niſhed &c. © ward, for the ſoliciting or procuring the loan, and for 
the brokerage of any money that ſhall be actually and 
hond fide advanced and paid as and for the price or conſi- 
« deration of any ſuch annuity or rent-charge, over and 
| above the ſum of ten ſhillings for every one hundred 
j © pounds ſo actually and bong fide advanced and paid, ſhall 
( « be deemed and adjudged guilty of a miſdemeanor; and 
| © being lawfully convicted of ſuch offence in any court of 
& aſſize, oyer and terminer, or general gaol delivery, ſhall and 
may, for every ſuch offence, be puniſhed by fine and im- 
„ priſonment, or one of them, at the diſcretion of tlie 
« court ; and that the perſon or perſons who ſhall have paid 
& or given any ſum or ſums of money, gratuity, or reward, 
* ſhall be deemed a competent witnets or witneſſes to prove 
c the ſame,” | 


A 


Ly 
Lal 
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Fer Burgas, Sec. gi. It hath been ruled, that an indid ment may be 
—— of art brought tor this offence after two years have expired from 
vg Weg, the commiſſion of the offence ; for that the 31. Eliz. c. 5. 
B. R. 19879, Which limits all proceedings by indiftment, &c. on a penal 
See Rex v. ſtatute, to two years, only reſtrains proceedings after that 
Lookup. time where the penalty is {pecific, and not where tlie fing 


15 diſcretionary. 


CHAB- 


CHAPTER THE EIGHTY-THIRD. 


Or MAINTENANCE. 


MAINTENANCE is commonly taken in an ill ſenſe, Co. Lit. 268. 


and, in general, ſeemeth to ſignity-an unlawful taking 
in hand, or upholding of quarrels or fades, to the diſturbance 
or hindrance of common right. 


MAINTENANCE is ſaid to be twofold. 


2. Inſt. 208. 
212. 563. 


Sect. 2. FIRST, Ruralis, or in the country; as where one ©, Lit. 36 
aſſiſts another in his pretenſions to certain lands, by taking 2. Inſt. 213. 


or holding the poſſeſſion of them for him by force or ſub- 
tlety; or where one ſtirs up quarrels and ſuits in the coun- 
try, in relation to matters wherein he is no way concerned: 
and this kind of maintenance 1s puniſhable at the king's ſuit 
by fine and impriſonment, whether the matter in diſpute any 
"ay depended in plea or not, but is ſaid not to be action- 
able. 


1. Ric. 1. c. 4. 
2. Ric. 115. 


ect. 3. SECONDLY, Curialis, or in a court of juſtice, Pult. 25. 
where one officiouſly intermeddles in a ſuit depending in 2. Inft, 212. 


any ſuch court which no way belongs to him, by aſſiſting 
either party with money, or otherwiſe, in the proſecution 
or defence of any ſuch ſuit. 5 


Of this ſecond kind of maintenance there ſeem to be three 
ſpecies: | 0 | 


FIRST, Where one maintains another without any con- c. 


tract to have part of the thing in ſuit, which generally goes 
under the common name of Maintenance. 


SEcONDLY, Where one maintains one fide, to have part 
of the thing in ſuit, which is called Champerty. 


THIRDLY, Where one labourcth a jury, which is called 


Embracery. 


For the better underſtanding of the firſt of the above- 
mentioned ſpecies, I hall examine, 


1. What 


563. 
2. R. Abr. 


115. 77. 


Lit. 368. 
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1. What ſhall be ſaid to amount to an at of maintenance. 


2. In what reſpects ſome ſuch acts may be juilified, 


3. How far offences of this kind are reitrained by the 


common law. 


4. How far by ſtatute. 


As to THE FIRST POINT, iz. What ſhall be ſaid to 
amount to an act of maintenance. 


Se. 4. It ſeemeth clear, fat whoever aſſiſts another with 
money to carry on his cauſe, as by retaining one to be of 
counſel for him, or otherwiſe wo ing him out in the whole 
or part of the expence of the ſuit, may properly be ſaid to 
be guilty of an act of Maintenance, as it ſeems to be taken 


(a) 23. H. 6. for granted in the (a) books cited in the margin. 
7. 12 
I. 6. 25,26. 9 E. 4. 32. 21. H. 7. 40. 6. E. 4. 5. 15 Et „ 1. H. 6. 93 
B. M a 7. $4: 17- 30. 24+ 3, 4 $2> 3. R. Abr. 118. 6. Mo. D. 2. Rol. 77. 


Se. 5. Alſo it is ſaid, that not only he who lays out 
his m oney to aſliſt another in his cauſe, but alſo that he 


who by his friendſhip or intereſt os him that expence 


which he mizht otherwiſe be put to, r but endeavours ſo 
(3) 28. H. 6. to do, is alſo guilty of maintenance; as where () one per- 
* 92 fundes, or but endeavours to perſuade, a man to be ot coun- 


2 6. 25. ſel for another £1 ils, 
9. Ex 3 32. 


Main. 6. 7. 20. 


Se&. 6. Alſo it is ſaid, that all ſuch perſons may pro- 
perly be called maintainers, who give, or but. endeavour to 
give, any other kind of athitance to either of the parties in 
the nanagement of the ſuit depending between them: as 


( 28 H. 6. 3. (c) by opening the evidence to the jury; or by (4) giving 
Main 14. cvidence "officiovſly without being called upon to 3 In; or 


0 El:z. 725 . 
(4) 28. H 5 by ſpeaking in the cauſe fe) as One of counicl with the 


1 
vi. H 6. 41. party; or by (retaining an attorney for him: or ( per- 
Min. 5. 1 haps for barely going along With nim to enquire for a per- 


Ny ſon learned in the law. 
2. . Abt. 118. 
(e) Het. 78, 79s ( 1. R. Abr. 593. 127 19 E. 4. Je | © E. 4+ 14. Het. 79. 


1 +1. 2 PR 
Feet. 7. Alſo it hath been fail, that thoſe ſhall come 
? . 7 — . * 10 > * « 2 — - . 
under the like notion, who give any public conntenance to 
another in relation to any fuch tuit as Where one of great 
a 
b 


- 15 1 a 
(5) 22.17 6.5. power end inteteſt ſays (5% pudhcly, that he Wor pond 
N : 31. 8 TWO many Na 011 Ole {i e 0 * 1 e WII ive 4 We Y 1 Jy 
Nala. 9. pounds to labour the jury, Xhether in truta he ſpend ons 
- 
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penny or not; or where ſuch a perſon (a) comes to the bar (a) 22.H.6.6. 
with one of the parties, and ſtands by him Wy BY cauſe 1: H. 6. 39. 
is tried, whether he fay a any thing or not; for tuch kinds of N. e 8 
practices do not only tend to diſcomage the os party : 
from going on in his cauſe, but allo to intimidate juries 


from doing their duty. 


Sect. 8. But it. ſcems, that a bare (J) promiſe to main- (2) 9 H.. 18. 
ain another is not in ittelt mie unten it be either B. Champ. ge 
in reſpect of the public manner in which, or. the power of 
the perion by whom, it is made. 


Sect. 9. Alſo it is ſaid to be as much maintenance for a (e) (c) B. Main. 40. 
juror, as for any other perſon, to ſolicit a judge to give 18. E. 4. 1, 3. 
judg zmen 1 to 1 8 e . becauſe atter a juror has 57. . 4+ 5+ 
given his 8 he has nothing more to do. B. Nalu. 39. 


1 


Sect. 10. But it is ſaid to be no maintenance for a juror 
to exhort his companions to join with him in giving ſuch 


+. 


a verdict as ſeems (o him to be right, 


Sect. 11. However 10 ſeems clcar, (4), that a man is in no (4) 12. E. 4. 14. 
danger of being judged guilty of an bac of maintenance for 19 E. 4. 3. 
giving another fric: 117 Advice, what action is proper for 22: H- 6. 5. 
him to bring for the recovery of a certain debt, or what me- 1. 3 
thod it is ſafeſt to take to free him from ſuc ch an arreſt, or , faſt. hs ? 
what counſeiſor or attorney is likely to do his bufineſs moſt Moor 6. 
effectually; Tor it wo be extremely hard to make ſuch F. Main 21. 
neighbourly acts of kindneſs, which fem rather commend- 2: Roll. 181. 

5 ; Co. Lit. 366 
able than blame-worthy, to come under the notion of main- „ Leon. 48. 
tenance, which always ſ eems to imply a contentious an | | 
over buſy interm zeddling in other meii's matters, in which 
reſpect it is fo highly criminal. Yet it is ſaid, that a man 
of great power, not learned in the law, may be guilty of 
maintenance, by telling another who aſks his advice, that 


hte has a good title. ; 
Sect. 12. Alto it hath been Taid, that no one can be guilty 3. H. 6. 6a. 
of maintenance in refpe& of any money e ven by him to 4 Main. 18. 
another before any {uit is atually commenced ; vet if it ? B. Nin. 1. 
plainly appear, that it was given im: rely with a deſign to If a mort- 
alfi him in the prolec ution or defence of an intended {uit, Zagee, not a 
which afterwards is actually brought, furely it cannot but pr on 
be as great a miſdemeanor in the nature of the thing, and money to fap- 
| equally criminal at common law, as if the money were port the title, 
given after the 3 encement of the ſurt, thought perhaps it is not main- 
it may not in ! fir! ctnets come under the notion of mainte- — Þ 
3« F. 


nauce. 


373. 


Set, 
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47. Ed. 3. 1». Sect. 13. However it is certain, that one may as pro- 

B. Champ. 2. perly be ſaid to be guilty of maintenance, within the mean- 
ing of the words C adhuc manu tenet, in an action of mainte- 
nance, for ſupporting another after judgment, as for doing 
it hanging the plea; becauſe the party grieved may be dit- 
couraged thereby from bringing a writ of error or attaint. 


As to THE SECOND POINT, viz. In what reſpects ſome 
acts of this kind may be juſtified, = 2d 


I ſhall confider the following particulars : 


1. How far they are juſtifiable in reſpe& of an intereſt in 
the thing in variance. 


2. How far in reſpect of kindred or affinity. 
3. How far in reſpe& of other relations. 
4. How far in reſpe& of charity. 


5. How far in reſpect of the profeſſion of the law. 


A s to the firſt of theſe particulars, 28. How far ſome ads 
of this kind are juſtifiable in reſpect of an intereſt in the 
thing in variance, 


(a) 19. E. 4. 3, Sect. 14. It ſcemeth to be clearly agreed, that if (a) a 

3 4 . 64. tenant in tail or for life be impleaded, he in remainder or 

2 R. 1 reverſion may Jawfully maintain the defence of the ſuit with 
his own money. 

Sect 15. And upon the like ground it ſeems to be clear, that 
(5) 3 if in an action of treſpaſs, &c. brought by or againſt a (5) leſſes 
* for years, the inheritance come into queſtion, the leſſor may 
29. H. 6. 20. lawfully maintain his leſſee, and give (ch evidence to prove 
Main. 28. the inheritance in hiniſelf; for though the judgment which 
(. H. 6. 7. may be given againſt the leſſee cannot directly bind his in- 
B. Main. 23. heritance, yet the verdict may be a prejudice to his title, 


R. Ab . 7. 4 2 # 1 
« ©” being given on a ſuppoſal of his not having a good one. 


Cect. 16. Alſo it hath been admitted as clear law, that if one 
ſeiſed in fee of certain land bring an action of treſpaſs quare 
clauſum fregit, and then alien the land, and afterwards in the 
trial of the cauſe it be queſtioned whether the inheritance 
at the time of the ſuppoſed treipaſs belonged to the plaintiff 

or defendant, the alience may lawfully produce evidence to 
prove that the inheritance was in the plaintiff, becauſe the 
plaintiff's title is now become: his own. 


Sec. 
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Set. 17. Alſo it hath been ſaid, that not only thoſe 9. H. 6. 4. 
who have a certain intereſt, but alſo that thoſe who have a 2- RK. Abr. 117. 


bare contingency of ſuch an interett in the lands in queſtion, 
which poſſibly may never come in e, may in like manner 
lawfully maintain another in an action concerning ſuch 
lands; from whence it follows, that if I grant to B. that if 
my leſſee for lite ſhall die during my life, that then he ſhall 
have the land for ten years, and after my leſſee be impleaded, 
B. may maintain him. 


Sect. 18. And it hath been ſaid, that not only thoſe who 14. H. 7. 2. 


have a contingency of ſuch an intereſt, which it is in no 
man's power to bar them of, if the contingency happen, 


21. H. 6. 16. 


may jultify ſuch maintenance, but that thoſe alſo ſhall have 2. R. A 


the ſame privilege, who by the act of Gop have the imme- 
diate poſhbility of ſuch an intereſt, though it be in the 
power of another to deprive them of it; and therefore that 
an heir apparent, or the huſband of ſuch heir, may lawfully 
maintain the anceſtor in an action concerning the inheri- 
tance of the land whereof he is ſeiſed in fee. 


Sect. 19. But it is ſaid, that the grantee of a reverſion, be- 9. H. 6. 64. 
fore the late ſtatute for amendment of the law which made 2. K. Abr. 117, 
all attornment needleſs, could not maintain the tenant of 3+: H. 6. 30. 


tlic land without attornment, becauſe his poſſibility was 
wholly created by the act of the party, and could not be 
executed but by the voluntary attornment of the tenant, 
which there was no remedy to compel him to make by the 
common law ; but perhaps the authority of this opinion 
may be queſtionable, eſpecially if ſuch grant were made for 
good conſideration : for fince thoſe who have only an equi- 
table intereſt in lands, may lawtully maintain others in ac- 
tions relating to thoſe lands, as ſhall more fully be ſhewn 
in the twenty-firſt ſection, and ſince the grantor in equity 
{hall ſtand intruſted for the grantee after the grant, and the 
tenant may be enforced by a court of equity to attorn to 
him, I do not ſee any good reaſon why ſuch grantee ſhould 
be eſteemed ſuch a ſtranger to the land, that he may not 
lawfully defend an action concerning it, in the event whereof 
he is ſo nearly concerned. 


Seck. 20. But it ſeems clear, that he who is bound to 12. H. 6. 47. 
warrant lands, may lawfully maintain the tenant in the de- B. Main. Sr. 


fence of his title, becauſe he 1s bound by the warranty to 
render other lands to the value of thoſe which ſhall be evicted. 


Se8. 21. Alſo it ſeems to be agreed, that he who hath 
an equitable intereſt in lands or goods, or even in a choſe in 


aclion, may lawfully maintain another in an action relating 
thereto ; 


2. R. Abr. 118. 
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thereto; and therefore it feemeth to be clear, that a man 
(054. H. s. 30. may Jawfully maintain (@) thoſe who are inteofled of lands 
15. H. 3. 2. in truſt for him, in an action concerni: 2g thoſe lands, and 
B. Mata 1 that if he fell them to another, the vendee ſhall have the 
vi * ſame privilege. 
(3) Noy rev. Sect, 22. Alfo it hath been (3) reſolved, that where A. was 
Sony 1 bound as a ſurety tor B. and B. th-reupon made a deed of gift 
e vo of certain ſheep 90 A. in order to ſave bim 8 5 leſs from the 
F. Main. 14. {aid bond, with an implied truſt that the theep 1 {ould be 
returned to B. if A. ſhould not be n ed, and afterwards 
an action was brought againſt J. for tlie taking of theep, 
B. might juility the maintaining of him in reipect of the 


ſaid truſt. 
rie. Sell. 23. Alſo it ſeemeth to be (e) certain, that the aſ- 
| Nov 5 5 ſignee of a bond, or other cho/e in action, being made over 
© I. 552 to him for good confideration, in ſatis faction of a precedent 
x. Sid. 21. debt due bord dle to him, and not merely in confideration 


E. Main. 9. ol the intende« 1 maintenance, miy either maintain the obligee 
in an ation brought by him tor the de bt, or commence an 
original action in his name, for he hath an equitable intereſt 


11 che debt. 


(4) 18.E.2.4. Scef. 24. Alſo it fecmeth to be (4) agreed, that wherever 


_ any perſons Claim a common intereft in the Tags thing, as 

- R ; 118. in a way, churchyard, or common, &c. by the fame title, 

Koy 99. they N maintain one another in a ſuit relating to tlie b fame, 
—— — 


Moor 562. 788. 1. Roll. 
(34. H. 85. 26. Sed. 25. 7 is faid, that he who is (c) bail for another, 


34. H. 6. 6. may take care to have his appearance recorded, but that he- 


18. Ed. 4. 32. 0nplit not to intermeddie any farther; 


As to the ſecond of the ſaid particulars, viz. How fa 
ſome acts of this kind are juſtifiable in reſpect of d 
or affinity. 


Sec. 26. It ſeems to be agreed, that whoever is in any 
way of kin or aſhnity to either of the parties, ſo long as the 
(FJ) 20. H. 6. ſame (/) continues, or but related to him by being his Jg 
6. Ed. 4. 3. godtather, may lawfully (+) and by him at the bar, 5 


74, H. 7. 2. counfel and aſſiſt him, aud alſo pray another to be of 


6. Ed. , 
| N 4 counſel to him; but that he cannot juſtify the lay ing out 


(5) 21. H. 6. of any of his own (i) money in the cauſe, unleſs he be 


15. either (+) father, or ſon, or heir apparent to the party, or 
ny FA the hufband of ſuch an heirets. 
2. 8. . 


a9. Ed. 4. 32. 9. H. 6. 64. 9. Ed. 4 32. (1) 19. Ed. 4+ 5» 2. Taft. 564- 


(4) 21. H. 6. 16. 2. Inſt. 564. Vide ſup. (. 14. 


AS 


ir 
ri 
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As to the third of the ſaid particulars, viz. How far ſome 


acts of maintenance are juſtifiable in reſpect of other rela- 
tions, 


1 hall conſider, 

; How tar a lord may maintain his tenant, 

2. How far a tenant may mainta'n his lord, 

3. How far a maſter may maintain his ſervant. 
4. How far a ſervant may maintain his maſter, 


5. How far one neighbour may maintain another. 


As to the firſt point, vi. How far a landlord may main- 
tain his tenant, 


Sect. 27. It ſeems certain, that not only the (a) lord, (a) 11. H. 6. 
but alſo the ceſluy que uſe of a ſeigniory, may come with the 39. b. 40. 
tenant to a trial in an aſſize againſt him, and ſtand by him 5 
and aſſiſt him, and alſo pray the ſheriff to return au indit- ** 39.7 
ferent jury. 


Seck. 28. Alſo it ſeemeth, that the (2) lord of a town, (3) 78. Ed. 4. 2. 
in an action brought againſt the inhabitants, wherein a right B. Main. 50. 
to a common burying- place, claimed by them, is brought 
into queſtion, may maintain them in the defence of their 
right by ſhewing authentic evidence thereof to the jury. 


Se, 29. And in ſome (c) Books it is ſaid, generally, that (c) 9. H.6. 64. 
the lord may maintain his tenant, without ſaying how far he B. Main, 3. 
may do it; and I do not find it any where expretsly holden, 
that the lord may juſtify laying out his own money in de- 
fence of his tenant's title: but it ſecmeth the better opinion, 
that he may as well juſtify it as any other of the above- 
mentioned acts of (4) maintenance; for the lord, by ac: (4)Co.Lir.65. 
cepting a man for his tenarit, izemeth to take him under his 
immediate e) protection; and inaſmuch as the lands were (-) Co. Lit. 
originally derived from the lord, and he hath the continual 727: 35+ 
benefit of the ſervices due from them, the law in many caſes , , = 

; ns | 5 2. R. Ab. 117. 
of (J) common rigut, ovliges him to warrant them unto 1 
his tenant, and where it doth not oblige him, ſarely it will 2 F. Main. 
at leaſt permit him to do it: but it ſceins clcar, that he can- 
my maintain him in reſpect of any lands not holden of 

1121, '#: 
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As to the ſecond point, viz. How far a tenant may main- 
tain his lord. | 


(a)r1-H-6.42% So. 30. It is ſaid, that he may juſtify (a) coming with 


Abr. 116. . : . . 
* e his ford, and ſtanding with him at a trial; but 1 can- 


not find any thing more relating to this matter in any of 


the Books. 


As to THE THIRD POINT, viz. How far a maſter may 
maintain his fervant. | 


Sed. 31. It is ſaid, that the maſter may go along with 
(5) Her. —_ his (5) ſervant, or with his (c) chaplain, being retained 
(9 19 H. 6. to live in his houſe with him, in order to (4) retain counſel, 
30. : 
(4) 28. H. 6. and that he may pray one to be of counſel for him, and alſo 
2. 12. b. 13. that he may go with him to the (e) trial, and ſtand with 
34- H. 6. 25, him and aid him while the cauſe 1s tried, but ought not to 


26. . 33 | 
1 ſpeak in the court in favour of his cauſe. 


F. Main. 20. Con. F. Main. 13. („) 19. H. . 30. 11. H. 6. 42. 2. R. Abr. 116. Het. 79. 


Se. 32. Alſo it is faid, that if my ſervant be arreſted in an 
Cf)zr.H.7.40. action of /) debt, I may aſſiſt him with money in order to keep 


Moor 814. him out of priſon, that I may have the benefit of his ſervice, 


E. Main. 24. 
31. H. 6. 9. 19. Ed. 4. 3. 2. R. Abr. 116. Het. 79. B. Main. 44. 52. 


Set. 33. But it is ſaid, that the maſter, in real ations, 
cannot juſtify laying out money for his ſervant, unleſs he 
hath ſome of his wages in his hand; which, if the ſervant 
be willing, the maſter may ſafely lay out on his behalf. 


As To THE FOURTH POINT, viz, How far a ſervant may 
maintain his maſter. 


G5 39. H. 6. oe. 34. It ſeemeth clear, that a perſoh generally retained 
Con. Keil. 8. by another as his ſervant to do all manner of ſervices, and 


(+) 19-E.4; 3- not for a (g) particular occaſion only, may juſtify (%) riding 


(19. H. 6. about to ſpeed his buſineſs, and going to (i) counſel in his 


3% „ H. 6. behalf, and ſhewing his evidences to the counſel or to the 
4 . K. ** jury, and /) ſtanding by him at a trial between him and 
54. any of his own (4) money to aſſiſt the maſter in his ſuit. 
x :.11.6. 10,11. | | 


8 As to THE FIFTH POINT, viz. How far one neighbour 


4. Jo 
12. Ed. 4. 14+ may aſſiſt another. 


Sect. 35. It ſeems clear, that a man may lawfully go with 


(-F. 4. 3. 11s (m) neighbour to enquire for a perſon learned in law, 


2. R. Ab. 1:8. 


but that he ovght not to give him any money towards 
carrying on his ſuit. 
on As 


() 3. H. 6. 57. another; but it is certain that he cannot lawfully lay out 


II. 
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As to the fourth inſtance, wherein ſome acts of this kind 
are juſtifiable, viz, That relating to charity. 


Seft. 26. It ſeems to be (a) agreed, that any one may (21. H. 6. 16. 
lawtully give money to a poor man to enable him to carry 5 ws; . W 
on his ſuit. e _ 
: : | B. Main. 14. 

§ect. 27. Alſo it hath been adjudged, that any one may (4) 19 E. 4. 3. 
ſafely go with a (5) foreigner who cannot tpeak Engliſh to 34. = 6. 25 
a 4 . Bn 15. 7.2. 
a counſellor, and inform him of his caie. „ 
As to the fifth inſtance, wherein ſoine acts of this kind 
may be juſtified, viz. I hat relating to the profeſſion of the 


law. 
I ſhall conſider, 


1. How far they are juſtifiable in a counſellor. 
2. How far in an attorney. 


As to THE FIRST POINT, viz. How far acts of mainte- 
Nance are juſtifiable in a counſel. | 


Se. 28. There is no doubt but that a (c) counſellor, ( 2. H. 6. 10, 
having received his fee, may lawfully ſet forth his client's 1. 
cauſe to the beſt advantage; but it is certain, that he can no 2. R-. Abr. 116. 
more juſtify (d) giving him money to maintain his ſuit, or 2, DR, 564- 


h k : 1 ( (4)}F Main. 8. 
t reatening a Juror, than any Other PET Olle .- 22. H. 6. 6. 


As to THE SECOND POINT, viz, How far acts of mainte- 
nauce are juſtifiable in an attorney. 


Sec. 29. There is no doubt but that an attorney may (nz. H. 4.76. 
(e) lawfully proſecute or defend an action in the court 3 * 
wherein he is an allowed attorney, in the behalf of any one 1 Ind 4 
dy wham he thall be ſpecially retained, and that he may R. Abr. 116. 
aihtt his client, by laying out his own money for him to be F. Main. 21, 
repaid again, and allo may maintain an action againſt him 

tor the tame by virtue of fuch a retainer, without any ſpecial 
prodl_l[cocn—n—n—nfnncqckcf.,. 


Sec. 30. And it is faid alfo, that attornies may juſtify ſuch | 
maintenance in other courts wherein they are not (/ allowed (/)3.Med. g8. 
attornies, but that they cannot have an action for the money 1 2. Danv. 
io laid out without a ſpecial promiſe, and that they are more Winch. - ep 
juſtiſied by a general (g) retainer to proſecute for another 1. jan. —4 


all his cautes, than if they were not retained at all; and it is C. Car. 159. 


ä 194. 
Von. C.Fliz. 413. 459. 760. Moor 366. 2. R. Abr. 114, 116. (2) 2+ R. Abr. 114 
You. II. ; 43 | | certain 


— 


40 


2. R. Abr. 115 
Winch. 53. 
2», Inſt, 224. 


2. Inſt. 215. 
Dyer 249. 


25 Inſt. 278. 
F. N. B. 98. 


2. Init. 215. 


41. E. 3. 
2. Inſt. 273. 


Dyer 362. 
30. E. 4 9 
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eertain that they ought nat to carry on a cauſe for another 


at their own expence, with a promiſe never to expect a 


repayment. And it ſeems juſtly queſtionable, whether 
ſolicitors who are no attornies can in any caſe juſtify the 
laying out their money in another's ſuit. 


Se. 31. However, it is certain that no counſellor or 
attorney can juſtify the uſing any deceitful practice in 
maintenance of a client's cauſe, and that they are liable to 
be ſeverely puniſhed for all miſdemeanors of this kind, not 
anly by the common law, but alſo by ſtatute; for it is 
enacted by Weſtminſter 1. ©. 29. © That if any ſerjeant, 
& pleader, or other, do any manner of diſceit or colluſion in 
« the king's court, or conſent unto it, in diſceit of the 
«« Court, or to beguile the Court or the party, and thereof 
4e be attainted, he thall be impriſoned for a year and a day, 
e and from thenceforth ſhall not be heard to plead in that 
4% court for any man. And if he be no pleader, he ſhall be 
« jmpriſoned in like manner by the ſpace of a year and a 
„ day at the leaſt. And if the treſpaſs require greater 
“% puniſhment, it ſhall be at the King's pleaſure.“ 


In the conſtruction of this ſtatute the following points 
have been holden. 


Seet.' 32. FinsT, That counſellors, &c. who are not 
ſworn, are as much within the meaning of it as ſerjeants, 
&c. who are ſworn, 


Sect, 33. SECONDLY, That all 8594 and falſhood, tend- 
ing to impoſe upon or abuſe the juſtice of the king's courts, 
are within the purview of it, as: in the following inſtances: 


Sect. 34. J. Where an attorney ſues out an habere facias 
ſeilinam, faiſeiy reciting a recovery in a real action, where in 
truth there was no recovery at all, and by colour thereof 
puts the ſuppoſed tenant in the action out of his freehold. 


Sect. 35. II. Where one brings a n againſt a poor 
main, knowing that he had nothing in the land, on pur poſe 
to get the F from the trut tenant. | 


" Beck. 36. III. Where one procures an attorney to appear 


for a man, and confels 3 judgment without any warrant. 


Ser. 37. IV. Where one pleads a falſe plea, known to 


be utterly groundleſs, and invented merely with a deſign to 
delay juſtice, and abuſe the Court; and therefore it is ſaid, 


that if a client deſire his attorney to plead ſuch a plea, the 
5 attorney 


„ — - « - &. a__ * 1 a 
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attorney ought to enter upon the roll, © nen ſum veraciter 
« mnformatus, ideo nihil dicit.“ 


As to THE THIRD GENERAL POINT, v:z, How far offences 
of this kind are reſtrained by the common law, 


Sece. 38. It ſeemeth, that all maintenance is ſtrictly pro- 2. Inſt. 208, 
hibited by the common law, as having a manifeſt tendency 212. 
to oppreſſion, by encouraging and aſſiſting perſons to perſiſt 
in ſuits, which perhaps they would not venture to go on in 
upon their own bottoms; and therefore it is ſaid, that all 
offenders of this kind are not only liable to an (a) action of (4);r.H.6.cr, 
maintenance at the ſuit of the party grieved, wherein they 2. Inſt. 208. 
ſhall render ſuch damages as ſhall be anſwerable to the 2. R. Abr. 114. 4 
injury done to the plaintiff, but alſo that they may be H. 5+ 8. 1 
(6) indifted as offenders againſt public juſtice, and ad- (4) 2, R. Abr. 
judged thereupon to ſuch fine and impriſonment as ſhall he 114. 
agreeable to the circumſtances of the offence. Alſo it * Inſt. 208. 
ſeemeth, that a court of record may commit a man for an (/ (c) Het. =y 
act of maintenance done in the face of the Court. | 


As to THE FoURTH GENERAL POINT, wiz. How far 
offences of this kind are puniſhed by the ſtatute, 


Sect. 3g. It is enacted by 1. Edw. 3. c. 14. which was | 
farther enforced by 20. Edw. c. 4. That none of the \ 
« king's miniſters, nor no great man of the realm, by him- 1 
& ſelf nor by other, by ſending of letters, nor otherwiſe, of 
nor none other great nor ſmall, ſhall rake upon them to 
maintain quarrels nor parts in the country, to the lett 

and diſturbance of the common law.” 


La 


Sect. 40. And it is farther enacted by 1. Rich. 2. c. 4. 
« That none of the king's counſellors, otficers, or ſervants, 
„ nor any other perſon within the realm of England, of | 
& whatſoever eſtate or condition they be, ſhall take or ſuſtain 
« any quarrel by maintenance, in the country or elſewhere, | I 
© upon grievous pain, that is to fay, the ſaid counſellors 0 
« and the king's great officers upon a pain which ſhall be | 
« ordained by the king himſelf, by the advice of the lords 
« of his realm; and other leſs officers and ſervants of the 
« king's as well in the exchequer, and all his other courts 
and places, as of his own meiny, upon pain to loſe their 
offices and ſervices, and to be impriſoned, and then to be 
« ranſomed at the king's will, every of them according to 
their degree, eſtate, and deſert; and all other perſons 
© through the realm upon pain of impriſonment, and ta 
bg ranſomed as aforeſaid.” 9 


Dad 2 Ig 


1 
1 


4 


F. Main. 24. 


3. H. 6. 52, 54. 
B. Main. 1. 
F. Main. 18, 


Fitz. Mainte- 


aancc 17. 26. 


Reg. 182. b. 


72. Mod. 322. 


c. 3. 8. Hen. 6. c. 4. and 8. Edw. 4. c. 2. 


Or MAINTENANCE. Bk. I. 


In the conſtruction of theſe ſtatutes the following points 
have been holden. | Fr. A. 9 


Sect. 41. FinsT, That maintenance of a ſuit in a court 
baron is as much within the purview thereof as maintenance 
in à court of record. | | | z 


Sec. 42. SECONDLY, That nul tiel record is a good plea 
to an action of maintenance brought on theſe ſtatutes; and 
therefore, that he who barcly aſſiſts another in taking out 
an original which ueyer is returned, is not liable to any 


Sect. 43. THIRDLY, That it is not material, whether the 
plaintiff in an action on the ſaid ſtatutes were nonſuited, or 
recovered in the action wherein the maintenance is ſup- 


poſed. 


| Feet. 44. Alſo it is certain, that he who fears that ano- 


ther will maintain his adverſary, may, by way of prevention, 


have an original writ grounded an the ſaid ſtatute, prohi- 
biting him ſo to do. 1 SY E 1 

Sect. 47. Alſo all perſons are prohibited to give or re- 
ceive any Irveries or badges for maintenance, under ſevere 


penalties, by 1. Rich. 2. c. 7. 7. Hen. 4. c. 14. 13. Hen. 4. 


4 


+ Se. 46. And it is further enacted by 32. Hen. 8. c. q. 
& That no perſon whatſoever ſhall unlawfully maintain, or 
*. cautz or procure any unlawful maintenance in any action, 
% demand, ſunt, or complaint, in any of the king's courts of 
„the chancery, //jitehell, or elſewhere, where any perſon 
4% ſhall have authority by virtue of the king's commiſſion, 
© patent, or writ, to hold plea of lands, or to examine, hear, 
« or determine, any title of lands, or any matter of witneſſes, 
« concerning the title, right, or intereſt of any lands, tene- 
«© ments, or hcreditamen's ; and alſo that no perſon whatſo- 
„ever do unlawtylly retain, for maintenance of any ſuit or 
*« plea, any perſon or perſons, or embrace any freeholders 
« or jurors, or ſuborn any witneſs by letters, rewards, 


 « promiſes, or any other ſiniſter labour or means, for to 


% maintain any matter or cauſe, or to the diſturbance or 
* hincrance of juſtice, or to the procurement, by occaſion 


of any manner of perjury, hy falſe verdict or otherwiſe, 


„in any manner of courts aforeſaid, upon pain to forfeit 


% for every ſuch offence ten pounds; the one moiety 


© thereof unto the king, and the other moiety to him that 


* will ſue for the fame by action of debt, &c.“ 
Sect. 


Ch.83 Or MAINTENANCE. 495 


Seti. 47. It ſeemeth, that in an information on this Savil 4, K. 
ſtatute it is not ſufficient to ſay, that the defendant main- 
tained the party, without adding that he did it unlawfully. 


Sect. 48. Allo it is ſaid to have been adjudged, that Noy 68. 
maintenance of a ſuit in a ſpiritual court is neither within C. Elz. 5946 
this nor any of the other above-mentioned ſtatutes concern- 

Ing maintenance. 


Se. 49. AUG it hath been holden, that in an information 
bn this ſtatute, it is neceſſary to ſhew that a plea was depends 
ing, and therefore that it is not ſufficient to ſay that a bill 
was exhibited. 


Savil 42, 42 
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CHAPTER THE EiGHTY-FOQURTH. 


Or CHAMPERTY. 


407 


| AND now we are come to the ſecond ſpecies of mainte- 2. Inſt. 204. 
nance, called cYAMPERTY; which is the unlawful main - Co. Lit. 368. 


tenance of a ſuit in conſideration of ſome batgain to have 
part of the thing in diſpute; or ſome profit out of it. 


Sect. 1. Having ſhewn in the precedent chapter what 
ſhall amount to an act of maintenande, and how far all 
maintenance in general, and conſequently champerty, is 
puniſhable by the common law, I ſhall only take notice in 
this place, how fat this offence in particular is reſtrained by 
ſtatute, and to that end ſhall ſet down in order the ſeveral 
ſtatutes relating to it, and ſhew in what manner they have 


been expounded. 


Sect. 2. And FIRST, it is enacted by the ſtitute of Weſt- 
minſter 1, c. 25. That no officers of the king by them- 
&« ſelves not by other; ſhall maintain pleas, ſuits, or matters 
„ hanging in the king's courts, for lands, tenements, of 
« other things, fot to have patt or profit thereof by cove- 
* nant made between them; and he that doth, ſhall be 


e puniſhed at the king's pleaſure.” | 


In the conſtruction of the ſtatute theſe following opinions 
have been holden. 


Sect. 3. FinsT, That by the king's courts, therein men- 
tioned, are intended only his courts of recotd. 


$22. 4. SECONDLY, That under the word © covenant,” 
which in a ſtrict ſenſe ſignifieth only an agreement by deed, 
all kinds of promiſes and contracts of this kind are included, 
whether they be made by writing or by parol. 


Sec. 5. TriRDLY, That maintenance in perſonal actions 
to have part of the debt or damages, is as much within the 
ſtatute, as maintenance in real actions for a part of the land. 


D d 4 Sect. 


2. Iaſt. 208. 


F. N. B. 172. 
2. Inſt. 209. 


563. 


47. Aſſize 5. 
45. Ed. 3. 9. 


43 


F. N. B. 172 
2. Inſt. 209. 
4%. Ed. 3. 9. 
47. All. 5. 

9. F. 7. 18. 
F. Champ. 4. 
B. Champ. 2. 


( r. E. 3. 62. 
20. Ed. 3. 3, 4. 
2. R. Abr. 113 
31. 


(5) 1. H. 7. 2. 
B. Champ. 6. 


„ nnr. Bk. I. 


Fect. 6. FougrHLx, That maintenance in conſideration 
of a rent granted out of land in variance is within this 
ſtatute, but that rent granted out of other lands is no way 
within the purview of it. | 


Sect. 7. FIFTHEY, That it hath been holden not to be 
material, whether he who brings a writ of champerty did in 
truth ſuffer any damage by it, or whether the plea wherein 


it is alledged be determined or not. 


Sect. 8. SIXTHLY, That the (a) maintenance of the 
tenant or defendant is as much within the meaning of the 
ſtatute, as the maintenance of a demandant or plaintiff, 


Sect. 9. SEVENTHLY, That (5) ſuch grants only of part 
of the thing in ſuit, which are made merely in conſideration 
of the maintenance are within the meaning of the ftatute, 
and not fuch as are made in confideration of a precedent 
honeſt debt, which 1s agreed to be fatisfied with the thing in 
demand when recovered, | 


Seck. 10. And it is further enacted by the ſtatute of 


Weſtminſter 2. c. 49. That the chancellor, treaſurer, 


? > Inſt. 484, 


445. 


(a). Inſt. 48 5. 
() z. Iuſt. 184. 
co. All. 3. 

B. Champ. 8. 
F. Champ. 6. 
(c) 22. E. 3. 
10. b. <2. 

2. Inſt. 484. 
F. N. B. 172. 
D. E. 


„ juſtices, nor any of the king's counſel, no clerk of the 
& chancery, nor of the exchequer, nor any juſtice or other 
* officer, nor any of the king's houſe, clerk nor lay, ſhall 
not receive any church, nor adyowion of a church, land, 
nor tenemetit in fee, by gift or by purchaſe, or to farm, 
nor by champerty, nor otherwiſe, fo long as the thing is 
nin plea before the king, or before any of his officers, nor 
4 ſhall take no reward thereof, And that he that doth 
*« contrary to this act, either himſelf, or by another, or 
make any bargain, ſhall be puniſhed at the King's pleaſure, 
* as well he that purchaſeth as he that doth eli.” 


LO 


In the conſttuction of this ſtatute the following opinions 
have been holden. 


Seck. 11. Fix ST, That it extendeth only to the officers 
therein named, and not to any other perſons. 


Set. 12. SECONDLY, That it fo ſtrictly reſtrains alt 
fuch officers from purchaſing any land, hanging a plea, that 
they cannot be exculed by a conſideration of (a) kindred or, 
affinity, and that they are within the meaning of the ſtatute, 
by barely making ſuch a put chaſe, whether (% they main- 
tain the party in his ſuit, or not; {c) whereas ſuch a pur- 
chaſe, for good conſideration made by any other perſon, of 


any 


Oh. 84. Or CHAMPERTY. 40 


any terre - tenant, is no offence, unleſs it appear that he did it 
to maintain the party. 


See. 13. And it is further enacted by 28. Edw. c. 11. in pi ran 


the following words : ** Becauſe the king hath heretofore 1 


« ordained by ſtatute, that none of his miniſters ſhall take x. Inſt. 369. 
„no plea for maintenance, by which ſtatute other officers 
« were,not bounden before this time, the king wills that no 
cc officer, nor any other (for to have part of the thing in 
ce plea), ſhall not take upon him the buſineſs that is in ſuit ; 
« nor none upon any ſuch covenant ſhall give ap his right 
to another; and if any do and be attainted thereof, the 
© taker ſhall forfeit unto the king ſo much of his land and 
„ goods as doth amount to the value of the part that he 
& hath purchaſed for ſuch maintenance. And to obtain 
this, whoſoever will, ſhall be received to ſue for the king 
«© before the juſtices before whom the plea hangeth, and 
« the judgment ſhall be given by them. But it may not be 
„ underſtood hereby, that any perſon thall be prohibited to 
“ have counſel of pleaders, or of learned men in law, for 
« his fee, or of his parents and next friends.” 


In the conſtruction of this ſtatute the following points 
have been holden, 


Sect. 14. FI RST, That a (a) conveyance executed, hang- (a) ;o. AT. rg. 


ing a plea in purſuance of a bargain made before, is not S. Ed. 4. 13. 
within the meaning of it. | 2. Inſt, 363. 
: y F. Champ. I 2. 
5 ; F. N. B. - 
Se. 15. SECONDLY, That champerty in any action at 285 


{b) common law, whether it be real, perſonal, or mixt, is (4) 47. Ed. 39. 
within this ſtatute: alſo it ſeems the better opinion, that the 47: Aſſize 5. 


purchaſe of land while a ſuit of (-) equity concerning it is 7 my of 
depending, is within the purview of it. Conn RN A 
113. 


Sef?. 16. THIRDLY, That a (4) leaſe for life, or years, (4) S. E. 4. 13. 
or a voluntary gift of land, hanging a plea, is as much B. Champ. 10. 
within the ſtatute as a purchaſe for money. F. N. B. 172. 


Se. 17. FourRTHLY, That a ſurrender made by a (e) (e) F. N. B. 
leſſee to his leſſor is not within the meaning of this ſtatute; 272. 
for ſince the leſſor may lawfully maintain his leſſee without * Int. 564. 
ſuch # ſurrender, as hath been more fully ſhewn in the 
precedent chapter, furely a fortiori he may do it after the 
furrender, 


Sect. 18. Fir ruf, That no (/ conveyance, or promiſe (2: Iuſt. $64. 
thereof, relating to lands in ſuit, made by a father to his F. N. B. 172. 
ſon, or by any anceſtor to his heir apparent, is within the 

ſtatute, 


| 
| 
| 


40 Or CHAMPERTY: bk ft. 


ſtatute, fince it only gives them the greater encouragement 
to do what Dy nature they are bound to do. 


(ahr 3. H. . 17. Sect. 19. That the (a) giving of part of the land i in ſuit, 
B. Champ. 3 after the end of it, to a counſellor for his wages, is not 
within the meaning of it, if it evidently appears that there 

was no kind of precedent bargain relating to ſuch gift; but 

e. 564-1 it ſeems (5) dangerous to meddle with any ſuch gift, ſince 
it cannot but carry with it a 2 flrong preſumption of cham- 


Perty. 
vide 2. b. p. f Sect. 20. And it is enacted by 31. Eliz. c. . That 
us c the offence of champerty may be laid in zny county, 


at the pleaſure of the informer.” 
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CHAPTER THE EIGHTY-FIF TH. 


Or EMBRACERY. 


FOR the better underſtanding of the nature of EMBRA“ 
CERY, I thall conſider, FR 


1. What kind of maintenance comes under the notion of 
embracery. 


2. What acts of this nature are altogether unlawful. 


3. In what circumſtances ſome kinds of them may be 
lawiul. | 


4. How far this offence is reſtrained by the common lay, 
5. How far by ſtatute. 


As to THE FIRST POINT, viz. What kind of mainte« 
nance comes under the notion of embracery. 


Seck. 1. It ſeems clear, that (a) any attempt whatſoever (a) F. N. B. 
to corrupt or influence, or inſtruct a jury, or any way to Co. Lit. 369. 
incline them to be more favourable to the one fide than Moor 815. 
to the other by money, promiſes, letters, threats, or per- 7. Comm. 140. 
8 f k (5021. H. 6. 20. 
tuafions, except only by the ſtrength of the evidence and the 22. H. 6. 5. 
arguments of the counſel in open court, at the trial of the 3). H. 6. 31. 
cauſe, is a proper act of embracery, (5) whether the jurors B. Dec. Tant. 
on whom ſuch attempt is made give any yerdict or not, or 72» : 13. 
whether the verdict given be true or falſe E 

8 8 Moor 815 

Sect. 2. (c) And the law ſo far abhors all corruption of z. 

YE" . 1» . . 013. H. 4. 16. 
this kind, that it prohibits every thing which has the leaſt Moor 806. 
tendency to it, what —_—_ pretence ſoever it may be C. Eliz. 816. 
covered with, and therefore it will not ſuffer a mere ſtranger, - Lite 259. 
ſo much as to labour a juror to appear and act according to 
his conſcience. | | 


Se. 3. Alſo it is ſaid, that generally the giving of 
money to a juror (4) after the verdict, without any prece- (4) 39. Aſſ. 19. 
dent contract in relation to it, is an offence ſavouring of B. Dec. Tan. 
| the 14: 


414 or EMBRACERY. Bk. I 


the nature of embracery ; becauſe, if ſuch practices were 
allowable, it would be caly to evade the law, by giving jurors 
ſecret intimations of ſuch an intended reward for their 
ſervice, which might be of as bad conſequence as the giving 
of money before-hand But it feems clear, that the giving 
of jurors ſuch a reaſonable recompence as is uſually allowed 
them for their expences in travelling, &c. and which may 
fairly be expected by them from either fide that ſhall prevail, 
is no way criminal, becauſe if no ſuch allowance were to be 
expected, it would be often difficult to prevail with perſons 

to ſerve on a jury at their oven charge; and therefore by 
experience it hath been found neceſſary to permit the parties 
to give jurors ſome amends for their charges, 


ns. Sect. 4. It hath been adjudged, that the bare (a) giving 
28. H. 6. 7. 12. Of money to another to be diſtributed among jurors, is an 


31. H. 6. 8, 9. offence of the nature of embracery, whether any of it be 


B. Main. 6. 14. afterwards actually ſo diſtributed or not: alſo it is (5) clear, 


(2) 17. Ed. 4,5. 8 INS. bake, . , . : 
. that it is as criminal in a juror as in any other perſon to 


B. Main, 32. endeavour to prevail with his companions to give a verdict 


39. for one ſide by any practices whatfoever, except only by 


arguments from the evidence which was produced, and 

exhortations from the general obligations of conſcience to 

give a true verdict. And there can be no doubt hut that all 

= dar contrivances whatſoever to ſecure à verdict are 

(e) 1. Saund. high offences of this nature; as whete perſons by (e) indi- 

301. rect means procure themſelves or others to be ſworn on a 
tales in order to ſerve one fide. 


As to THE SECOND POINT, viz. What acts of this kind 
ate altogether unlawful. Es. | 


(%) 13.H.4:16, Se#. 5, It ſeems clear, that neither the party himſelf, 
=. nor his counſel, nor attorney, nor any perſon whatſoever, 
wy 1 can juſtify any indirect practices of influencing a jury, 
6. 3. either by giving (4) or promiſing them money, or (e) 
(e) 19. H. 6. menacing them, or (7) inſtructing them in the cauſe 


21 beforchand, &c. 
13. H. 4.17. i 
(/) 2. Bulſt. 25. Noy 102. Co. Lit. 302. Moor 815. 


As to THE THIRD POINT, iz. In what circumſtances 
ſome acts of this nature may be lawful. 


Sect. 6. It ſcemeth clear, that any perſon who may juſ- 
tify any other act of maintenance, may ſafely labour a juror 
8 Dyer 48. to (g) appear and give a verdict according to his conſcience, 

"= Lit. 157. but that no other perſon can juſtify intermeddling ſo far, 


399- 
Moore $13. Noy 108. 


and 


Ch. 83. Or EMBRACE Rx. 


and that no one whatſoever can juſtify the labouring a 


juror (a) not to appear. © (a) Hob. 294. 


As to THE FOURTH POINT, vis. How far offences of this 
kind are reſtrained by the common law. 


S:8. 7. There can be no doubt but that they ſubject the 
offender either to an indictment or action, in the ſame 
manner as all other kinds of unlawful maintenance do by 
the common law. - Alſo it ſeemeth, that if an act of em- 
bracery were not known before the trial of a cauſe, ſo that 
the party to whoſe prejudice it was intended, had no oppor- 
tunity to prevent the ill effects of it, by challenging the 
juror who was practiſed upon, it will be a good ground to 
move the Court to ſet aſide the verdict. 


As to THE FIFTH POINT, vi. How far offences of this 
Kind are reſtrained by ſtatute. 


Sec. 8. It is enacted by 5. Edw. 3. c. 10. That if any 
*« juror in aſſizes, juries, or inqueſts, take of the one party 
© or of the other, and be thereof duly attainted, that hereafter 
&© he ſhall not be put in any afhzes, juries, or inqueſts, and 
© nevertheleſs he thall be commanded to priſon and further 
© ranſomed at the King's will. And the juſtices before 
whom ſuch aſſizes, juries, and inqueſts ſhall paſs, ſhall 
* have power to enquire and determine according to this 
« ftatute.“ | | 

Set. 9. And it is further enacted by 34. Edw. 3. c. 8. 
t T hat in every plea whereof the inqueſt or afhze doth paſs, 


© if any of the parties will fue againit any of the jurors, that 


« they have taken of his adverſary or of him for to give 
«© their verdict, he ſhall be heard, and ſhall have his plaint 
by bill preſently before the juſtices before whom they did 
&« ſwear, and that the juror be put to anſwer without any 
« delay ; and if they plead to the country, the inqueſt ſhal! 
*© be taken maintenant. And if any man other than the 
party will ſuc for the king againſt the juror, it ſhall be 


heard and determined as afore is ſaid. And if the juror be 


© attainted at the ſuit of other than the party, and make a 
** tine, the party that ſueth ſhall have half the fine; and 
that the parties to the plea ſhall recover their damages by 
« the aſſeſſinent of the inqueſt. And that the juror fo 
_ & attainted have the priſon of one year, which impriſon- 
© ment the king granteth, that it ſhall not be pardoned for 
** any finc; and af the party will ſue by writ, before other 
jattices, he ſhall have the ſuit in the form aforeſaid.” 


Sect, 


414 
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$-2. 10. and it is further enacted by 38. Edw. 3. c. 12. 


* That if any jurors in afſizes fworn, and other inqueſts to 


(a) 5. Ed. 4. 3. 
B. Dec. Tant. 
2. It. 
(5) 7. H. G. 31. 
B. Dec. Tant. 
L 2. 

(/} 9H. 6.1 
B. Dec. Tant. 
Ks 

(4) 24.11. 6. 4. 


6H. 21. 
F. N 3, 175. 


e there wel Some precedent contract relating to it. 


* he taken between the king and party, or party and party, 
do any thing take by them or other, of the party, plaintiff, 
Tor defendant, to give their verdict, and thereof be attainted, 

& by proceſs contained in the faid ſtatute of 34. Edw. 3. be 
it at the ſuit of the party that will fue for hiniſelf, or for the 
king, or any other perſon, every of the ſaid jurors ſhall pay 
& ten times as much as he hath taken. And that he that 
© will ſue ſhall have the one half, and the king the other 
* half. And that all the embraceors to bring or procure 
« ſuch inqueſt-in the country to take gain or profit ſhall be 
« puniſhed in the ſame manner and form as the jurors. 
« And if the juror or embraceor fo attainted have not 


&« whereof to make gree in the manner aforeſaid, he ſhall 


« have the impriſonment of one year: and the intent of 
« the king, of great men, and of the commons is, that no 
juſtice nor other miniſter thall enquire of office, upon 
* any of the points of this article, but only at the ſuit of 
& the party, or of other, as afore is ſaid.“ See alſo the 


32. Hen. 8. c. 9. fee. 3. 6. 


In the conſtruction of theſe ſtatutes the following points 
have been holden. 


Sect. 11. FIR, That all actions of decies tantum being 
founded on an offence ſuppoſed to have been committed in 
ſome former action appearing upon record, it will he a good 
plea in bar, either that there is no (a) ſuch record at all, or 
that there is not any ſuch (%) record by which it may appear 
that the j juror was ſworn; and that it is a good (c) exception 
in abatement of the writ, that there is a variance in the firſt 
record from that in the declaration in the preſent action; 
vet it is ſaid, that it is not neceſſary to (d) ſhew the whole 
record in certain, but only ſo much of it as conveys tlie 
plaintift to his action. | 


H. 12. SreonDLY, That it is not (e) ſufficient to 
fhew that the defendants took money in order to embrace a 


jury, without thewing alſo that they actually diſpoſed of it 


accordingly. 


Sect. 13. THIRDLY, That the (7) platatif muſt ſhew 
in certain how much was received, or otherwiſe the Court 
Will not know for what ſum to give judgment. 


Sect. 14. FourTHLY, That the giving of money to 2 
juror (g) atter the verdict is not within the ſtatote, unlets 


Sc 
242 


. 
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See. 15. FIFTHLY, That it is not (a) material whether (a): 1. H. 6. 31. 
the jurors gave any verdict or not, or if they did give one, 37+ H: 6. 3. 

go . "1 B. Dec. Tant. 

whether it were truc or falſe. as 

1 13. F. N. B. 171. Co. Lit. 369. Dyer 95. 


Sect. 16. SIXTHLY, That all the jurors and embraceors 40. Ed. 3. 3. 
may be joined in one action, notwithſtanding they ſeverally 36. H. 6. 28. 
received different ſums, becauſe all was received in order to B. Dec. Tant. 
give the ſame verdict, which could not but be the entire act 75 N. 1 
of all the jurors. But it ſeems, that each defendant ought pinch 285. « 
to plead ſeverally that he did not take money in the manner 21. H. 6. 20. 
as the plaintiff hath declared. | 


Seck. 1). SEVENTHLY, That the (5) defendants ought 2 1 
not to plead generally not guilty, but that they ought ſpe- 1 80. _ 


cially to deny the taking of the money, &c. 


Sect. 18, EIGHTHLY, That the plaintiff (c) ſhall be paid (c)41-E.-3-25, 
the moiety of the money due to him on a judgment in 44: 3 
decies tantum before the king, becauſe the king's moiety is mY 
not due as a debt, but as z tine; and wherever the king is 5 
intitled to a fine from the ſuit of a ſubject, the plaintiff ſhall 
firſt be ſatisfied. 


Sect. 19. NINTHLY, That the huſband (4) alone may (d)7.H.4-2,30 
bring a decies tantum, for an embracery in a former action 43. E. 3. 16. 
brought by him and his wife, becauſe by a decies tantum B. Dec. Tant. 
money only is to be recovered wherein the wife can claim? 39» 
no {hare. = 


Sect. 20. TExTHLY, That he who buys land to main- 
tain a ſuit at a lower price than it is known to be worth, is (ehr. Ed. 3.9. 
as much within the ſtatute, for ſo much as the (e) land is B. Dec. Tant. 
worth more than he gave, as if he had received it in money. 4. | 

ED 1. R. Abr. 579. 

Sect. 21. ELEVENTHLY, That this being a popular action | 
may be barred by the (/) king's releaſe, being made before (7) 5. E. 4 2. 
any action brought, but that it cannot be barred by the 3. b. 2. c. 26. 
releaſe of the party grieved; and from the ſame ground alſo mg Tant. 
it follows, that the party grieved needs not in ſuch action 22 wy 
declare of any damages done to him by the embracery ; but C. Eliz. 138. 
if he do, it is ſaid that he (g) ought to lay them ſeverally 583. 
againſt each defendant, or elſe that his writ ſhall abate, 5 bs. 
unleſs he will releaſe them: but perhaps there may be good %% 124 


reaſon to queſtion this opinion; for why may not the 95 W 


damages be as well recovered, as the action jointly laid B. Dec. Tant. 
againſt all the defendants ? q 7. 


Sect. 


416 
4004s E. 3.25. 


. I 3. 4. 
B. Dec. 6. 8. 


(947. E. 3. 4. 


Vide 6. Z. 4. 
11. a. 


2. K. Abr. 277 


Or EMBRACE RV. Rx. I. 


Seet. 22. TWTLTTUL NY, That no (a) proceſs of out- 
law ry lies in this action, but only a capias or diſtreſs infinite, 
upon a nibil returned, and that ſuch diſtreſs ought to be of 
the lands which the defendants had at the time of the writ 
of decies tantum purchaſed, and not of thoſe which they had 


at the time of the inqueſt; and that no capzas (5) into a a2 


foreign county lies againſt the jurors, becauſe it ſhall be 
preſumed that they are in the county wherein they were 
returned on the jury; but clearly this reaſon can no way be 
extended to the embraceors: and perhaps it may he over- 
favourabls to carry it ſo far in relation to the jurors, eſpeci- 
ally ſince the diſtreſs infinite can only affect the lands which 
they had at the time of the decres tarntum, before which they 
may poſſibly have ſold thoſe which they had at the return of 
the wenire; and why ſhould not the ſheriff's preſent return 
that the defendants have nothing in the county, overbalance 
the preſumption chiefly graunded on the former return, 
with which the preſent is not inconſiſtent, being made at a 
zubſequent time:? 8 | | 


CHAP, 


in ©” wy froln, boats Yom. went of ts 


CHAPTER THE EIGHTY-$IXTH. 
Or Tue OFFENCE or BUYING oz SELLING A 
PRETENDED TITLE. 
Fox the better underſtanding the offence of buying or 
- felling a pretended title, 1 ſhall conſider : 
1. How it is reſtrained by common law. 
2. How by latute, 


As to THE F1RsT POINT, iz. How it is reſtrained by 
common law. 


417 


Seer. 1 ſeemeth to be 2 high offence at common Moore REY 
law, to buy or fell any doubtful title to lands known to be Hobart r14. 
diſputed, to the intent that the buyer may carry on the Flowden fo, 


ſuit, which the ſeller doth not think it worth his while to 55: 


do, and on that conſideration ſells his pretenſions at an un- 
der-rate, And it ſeemeth not to be material whether the 
title ſo ſold be a good ot bad one, ot whether the ſellet were 
in poſſeſſion or not, unleſs his poſſeſſion were lawful and 
unconteſted. For all practices of this kind are by all means 
to be diſcountenanced, as manifeſtly tehding to oppreſſic þ 
by giving opportunities to great men to putchaſe the diſ- 
puted titles of others, to the great grievance of the adverſe 
parties, who may often be unable or diſcouraged to de- 
fend their titles againſt ſuch powerful perſons, which per- 
haps they might ſafely enough maintain againſt theit pro- 
per adverſary. 


As to THE SECOND POINT, viz. How far offences of this 


kind are reſtrained by ſtatute. 


Sect. 2. It is tecited by 1. Rich. 2. c. 9. That many 
perſons having true title to lands, and alſo in perſonal ac- 
tions were wrongfully delayed of their rights and actions, 
by means that the defendants did commonly make gifts and 
feoffments of their lands in debate, and of their =_, to 
lords, and other great men, againſt whom the ſaid pur- 
ſuants, for menace that was made to them, neither could 
nor durſt make their purſuits; and alſo that many perſons 
oftentimes uſed to diſſeiſe others, and anon after fuch diſ- 
ſeiſin to make divers feoffments, ſometimes ta lords and 

Vor. II. E a other 
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B. Feoffments 


N Co. Sits 365. 


Or THE OFFENCE OF BUYING Bk. l. 


6ther great men to have maintenance, and ſometimes to 
PC rlons unknown, to the intent to delay the ſaid diſelſces, 
&c.” and It is thereupon enacted, ** That from thence— 
« forth no gift, or feoffment, of lands, tencemen, S, Or 
goods, be made, by ſuch fraud or maintenance; and 
* that if any be in fuch wiſe made, they thall be holden 
„ for none and of no value; and that the {aid difleiſces 
„ {ſhall from thencetorth have their recovery againſt the 
* firſt difſerifor, as well of the lands and tenements as of 
«© their double damages, without having regard to fuch 
* alienations, fo that the difſeifces commence their ſuits 
* within the year next after the difleiſin done.“ 


Seck. z. In the conſtruction of the ſtatute it hath been 
holden, that teoffments of this kind are only void in reſpect 
of the difleiſees, but that they are effeciual beta cen the 


feoffor and feoitee, &c. 


+ And it is enacted by Kat. "2: EG I c.:49. hat ng 
„per! {on of the king's houſe ſhall buy any title Whiiſt the 
„ ting is in diipute, on Pain of both t! 0 buyer aid ſcl- 
« ler being z punithed at tlie c king's plealure.” 


S-4. 4. And it is further enacted by 32. Hen. 8. c. 9 
«© That no perlon or perſons whatſoever ſball bargain, buy, 
or ſell, or by any ways or means obtain, get, or have 
© any oretendcd 3 J or titles, or take, promiſe, grant, 
For covenant to have any right or title, of any perſon or 
0 perions, $3, or;t0 any manors, lands, tenements, or 
* herediiaments, but if ſuch perſon or perſons which fhall 
% 1o bargain, fell, gives grant, covenant, or promiſe tlie 
„ lame, their anceſtors, or they by whom he or they 
claim the ſame, have been in poſteion of the ſame, or 
c gf the reverſion or remainder thereof, or taken the rents 
«Kor profits thereof, by the ſpace of one whole year next 
& Hetore the ſaid barg ain, covenant. grant, or promiſe made; 
upon pain that he that ſhall make any ſuch bargain, f. le, 
40 promiſe, covenant, or grant, to forfeit the whole value 
„% f the lands, tenements, or hereditaments ſo bargained, 
* ſold, promiſed, coveranted, or granted, contrary to the 
„ form of this act, And the buyer or taker thereot, knows- 
ing the fame, to forfeit alſo the value of the ſaid lands, 
tencments, or hereditaments o by him bought, or taken, 
& as is above ſaid. The one half of the ſaid toreitures to 
&. 6c be to the king, and the other half to the party that will 
& ſuc for tne lame in any of the King's courts of record, by 
„ action of debt, bill, plaint, or ation. NN eh 
& action, hill, ol unt, or information, no eon, profece 
„ dion, Wager of Faw. nor Injunction ſhal! be allowed.“ 


„ a. tend aud me 
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Sec. . But it is provided by the ſaid Natute, © That it 
„ fhall be lav ful to any perſon, being in lawful poſſeſſion, 
„by taking of the yearly farm, rents, or profits, of, or for 
« any manors, lands, tenements, or hereditaments, to buy, 
« obtain, get, or have by any reafonable way or means, 
ce tne pretenced right or title of any other perſon or pertons, 
« hercafter to be "made to, of, or in ſuch manors, lands, 
« tenements, or hereditaments, whereof he or they thall 0 
& be in lawful poſleſſion, any thing in the ſaid act con- 
«© tained to the contrary notw ithftanding,” 


Seat. 5. And it is further provided, “ That the ſaid ſta- 
« tute ſhall not extend to charge any perſon with any of 
„ the abovementioned penalties, xcept ſuch perion be ſued 
« for tie offence within one year. 


In the conſtruction of this ſtatute the following opinions 


have been holden : 


dF. it it is not material whether any ſuit be Plowd. $3, 


pending concerning the lands contracted for, or not, 


whereas the itatutes tet forth in the precedent chapters ex- 
tended only to contracts concerning lands W hich were ac- 


tually in ſuit. 


Sec. 8. II. That in an action on this ſtatute, the plain- Lis Rep 369. 
tiff needs not reciie it, We the judges are bound ox 9f/icio B. 2. c. 25. f. 
101. 


to take notice of it, being of a public n ture; but that if 
a ound. 84. 


he do recite it, he muſt, at his peril, take care to recite it C. Car. 233. 


certainly, becauſe it is the ground of his action; and the Dyer 74. 
Court will not aid him by intending that there 1s another Con. 1. And, 
ſtatute to maintain Bis action, different from tliat whereon 7“. 


he himſelf hath founded it. 


i? 


7 


Se. 9. III. That in ſuch an ation againſt the buver of 1. Leon. 167, 


a pretended title it ought expreſsly to appear, that the de- 
fendant did know that the ſeller had not been in poſl fon 


the year before; and vice vcrſd. that in ſuch an action by 


the buyer the contrary oughit to appear, for otherwiſe it 
may be intended, that he was partweps orimins, and theie- 
fore ought not to have any thare of the penalty. 


I. Burr. 360. 


Se. 10. IV. That it is not ſufficient to ſhew, that the Iäit. Rep. 369. 


Dver 74. 


ſeller had not-been in pofleſſion, &c. a year before, without Dyer 74 
Piowa. 30.83, 


ex; reſſly averring that he had a pretended right or title, be- C. C 
cauſe that is the point of the action. 


$:. 11. V. That it is not (a) ſufficient to ſet forth the (,0.Car.z33. 


value of the land at the time of the conveyance executed, 
E e 2 wichout 


4.40 | Or TyE OFFENCE or BUYING Bk. I. 
| witnout ſhewing the value at the time of the bargain, be. 
cautc the forfeiture is governed by the latter. 


dea. 12. VL That a contract for (a) cuſtomary right 
Co. Lit. 369. to a copyhold eſtate, or for a leaſe for (/) years, is as much 
=o N 8 within the ſtatute as a contract for the fcc {imple ; for the 
N pany words of the ſtatute are, “ any right or titie, and ſuch con- 
(G)C5.Lit.z0g. tracts are as much within the miſchief intended to be te- 
Con. Mo. ab. dreſlſed by the ſtatute as any others can be: but it is (c) ſaid, 
Dyer 374- that a leaſe for years made with an intent to try the title in 
()C6-24t359: ejectment, is not within the meaning of the ſtatute, becauſe 
it is in a kind of courſe of law, unleis it be made to a pow- 
erful man to {way the cauſe, 


© 


plowm d. 1.8 3. Sec. 13. VII. That in an action for the making ſuch a 

Dyer vg. lcaſe for years, it is not neceſſary preciſely to ſet forth the 
commencement and end of it, becauſe the plaintiff is ſup- | 
poſed to be a ſtranger to it. | 


x Se. 14. VIII. That a leaſe for years by one out of poſ- 
x1. Leon, 166. f ; | 1 2 

. And. 7, 57. ſeſſion being made off the land, is as much within the ſta- ; 
tutc as if it had been made upon the land, though it be t 
wholly void in law; for it is a leaſe in reputation, and taken c 

for ſuch among the vulgar, and tends as much to diſquiet 

the poſſeſſion as if it had been effectual in law. 
C 
B. Alain, 28. Sect. 15. IX. That no conveyance made by one who « 
* 3178. * — . 8 

Piowd. $3. 89. hath the unconteſted poſſeſſion, and undiſputed abſolute 6 
| Ce. Lit. 369. propriety of lands, is any way within the meaning of the 1 
4 = {tatute, becauſe it no way favours of maintenance, and can b 
| : be prejudicial to no one; from whence it follows, that a tl 
5 dliſſeiſor obtaining the releaſe of the diſſeiſce, or a mortgagor tc 

H redecming his land, are in no danger of the ſtatute in res- 

= 1- pect of any contract by them made concerning fuch land, 
| after ſuch releaſe or redemption. | m 
| EE: ſe 
Piowd. 88,59. Sec. 16. X. That one who gains the poſſeſſion of lands ca 
Moor 655. by virtue of a judgment at law in affirmance of an ancient ſei 
of title, cannot come within the meaning of this ſtatute in tit 
| reſpect of any leaſe made of ſuch lands; for it can never he of 
imagined that it was the intent of the ſtatute to oblige all of 
perſons who ſhould recover their Jands to occupy them. tel 
| themſelves, which would be generally inconvenient, and the 
often wholly impracticable; and therefore it muſt be ad- di 
mitted from the neceſſity of the caſe, that ſuch perſons may ing 
lawfully leaſe their lands and houſes to proper tenants, to be po 

manured and occupied for the uſual rents: but if it ſhall 
appear that the title to ſuch lands is ſtill conteſted notwith- 
ſtanding ſuch recovery, and that ſuch leaſe was in truth pre 
deſigned per 
6 : 


ferring their diſputed titles to any ſtranger whatſoever. 


7 
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deſigned for the maintenance of the title, I can ſee no rea- 
ſon why it ſhould not be as much within the ſtatute as any 
caic whatioever. 


However there ſeems to be no doubt, but that if a 1. Leon. 166, 
difleiſee enter upon a diſſeiſor, being in poſſeſſion of the * — Co. 
land under a pretended title, and immediately ſell it to a : "— CELLS 
ſtranger, he is as much within the ſtatute as if he had been A 


out of poſſeſſion at the time of ſuch fale ; for notwithſtand- 


ing his entry was lawful, and he had both the abſolute . 


property and poſſeſſion of the land, yet inaſmuch as the 
diſſeiſor claims a title to it which is yet in diſpute, ſuch a 
ſale by the diſſeiſee ſeems within the intent of the ſtatute, 
which meant abſolutely to reſtrain all perſons from trans- 


— 


But it is ſaid, that ſuch a ſale by a father to his ſon and gavil gs, 96. 
heir apparent, is excepted out of the general purview of the 1. Leon. 167. 
ſtatute by common reaſon, which, by the ties of nature Modern 636. 
as well as of intereſt, obliges ſuch a ſon to maintain his fa- 
ther; yet it hath been holden, that ſuch a ſale to a brother 
o the half blood is within the ſtatute. 


Sect. 17. XI. It is ſaid, that the abovementioned proviſo, .. Leon. 167. 
e that one who is in lawful poſſeſſion by taking the yearly Savil g4. 96. 
« rents or profits of lands, &c. may lawfully buy the pre- 
« tended right of any other perſan by reaſonable means,“ 
is no More than the law would have implied, if it had not 
been expreſſed; for ſuch a contract cannot poſſibly be to 


the wrong of any one, and tends rather to quiet ſuits than 


to promote them. 


And from the like reafon alſo it is ſaid, that a diſſeiſor Co. Lit. 369. 
may lawfully get the releaſe of the diſſeiſee, though his poſ- 
ſchon was unlawful ; and it ſcems clear, that ſuch a releaſe 
cannot cpine within the meaning of the ſtatute, if the dif- 
ſeiſee had the true right, and no other had any pretence of 
title to the land; for in ſuch caſe it is clear, that the end 
of the releaſe is not for maintenance, but for the ſettlement 
of all diſputes: but if ſuch a diſſeiſee had had but a con- 
teſted title, and ſuch releaſe were intended only to enable 
the diſſeiſor to defend himſelf with the dubious title of his 
diſſeiſee, ſurely it cannot but be as much within the mean- 
ing of the ſtatute, as any conveyance to one wholly out of 


poſſeſſipn. 


However it ſeems clear, that thoſe inſtances in the faid Co. Lit. 369. b. 
proviſo, by which it is ſhewn how it ſhall appear that the Es 
perſons who are permitted to contract far pretended titles 

| | e323 are 
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Or Tuz OFFENCE or BUYING, &c. Bk. 1, 


are in poſſeſſion, as by the receiving of rent, &c. are only 
put tor examples, and that t oſe w vho ar any way what- 
{o:ver lawfully ſeiſed in potfeiio! 1, reverſion, or remainder, 
are within the benefit of the proviſo; but it ſeems cicar, 
that they can only juſtity the taking ſuch a convey ince as 
will ftrengthen tic eſtate whereof they are ſeiſed, and that 
they cannot take a covenant from a ſtranger to convey the 
land to them, when he ihall have recovered it on a pre- 
tended right, becauſe ſuch a covenant ſcems clearly to ſa— 
vour as much of maintenance, as if they had been ſtrangers 
to the land. 


En. 18. And it is enacted Elis. c. 5-1, 4. 
That the offence of bnying titles mar be laid in any Hun- 
64 Fa at the plcature of the 1ntormer,” 


CHAP- 


Sat., deen C. 27. 


17 
45 
66 
C- 

«C 


CRATES THE EIGHTH 


F branches of the trades 


lawiuuly convicted thereof upon anv indie 


rY-SEVENTH. 


Or SEDUCING ARTIFICERS. 


ſ. 1. it 18 recited; that 
V hereas ns 1]-difpolcd perfons, as well 
foreigners as ſubjects of this kingdom by confederacy 
with Yoreigners, have of late drawn away and tranſported, 
and have aito made divers attempts to eit'ce, draw away 
and tran{port, ſeveral artificers and manuiacturers pre 
iron, ſteel; brais and other metals, clockmakers, 
watchmakers, and divers other manufacturers of Great 
Britainy oat of his Majzity's dominions into foreign 
countries, by entering into contracts with them to give 
them greater wages and advantages than they have or can 
reatonably expect within this kingdom, and by making 


in wool, 


them large promiſes, and uſing other arts to inveigle and 


draw them away: and whercas there is great danger, that 
by means of theſe and ſuch like praCticcs many great and 
and manufactures of 
this kingdom may be tranſplanted into forcign Countries: 
therefore f for the preventing the like practices for the fu- 
ture, be it enacted, that if at any time hereafter any per- 
fon or perſons thall contract with, entice, endeavour to 
perſuade or ſolicit, any manufaturer or artificer of or 1: 
Wool, i Iron, ſtecl, braſs, or any other metal, „ 
watchmaker, or any other artiſicer or manutactufer of 
Great Brita'n, to go out of this kingdom into any foreign 
country out of his Majeſty's dominions, and mall be 
tment or in- 
formation which ſhall be preferred or brought aal 
him or them io any of his Majeſty” S Courts at Wy eflminſir, 
or at the athze's or general gaol- delivery or quart fel 
ſions of tlic peace for the COUNTY, riding, or divifions 
where ſuch offence ſhall be Spe the perton and 
perſons fo convict ſhall be fincd any fum not exceeding 
one hundred pounds for ſuch firit offence, according to 
the diſcretion.c{ the court in which fuch conviction shall 
be, and thall be impriſoned for the ſpace of three months, 
and until ſuch nne ſhall be paid: and if any perſon 
or perſons, having been once convict as aforeſaid, hal! 
E E 4 c offend 


Perſons con- 
vicied of con— 
traéting with 
or enticing, 
Kc, any arti- 
s hicer to go 
into a forcion 
country, mal! 
»e lined not 
exceeding 
1-01, for the 
fir it e Func , 
and be E pri 
ſoned fer 
three montlis; 
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And for the 
ſecond offence «c 
Mall be fined 
diſcretionally, 
and impriſon- 
ed for twelve 
months. 


Proſecution 

in twelve he 
months after « 
the offence. « 


After May-r 
1719, uy ar- 
tificer going (6 
into a foreign 
country, there 
to exerciſe his 
trade, and not «« 
returning in « 
ſix months af- 
ter warning 
* him by 
the ambaſſa- v« 
dor, &c. ſhall c. 
be incopible ( 
of taking any . 
legacy, &c. 


Forfeit all his « 
lands, t c. and 60 
be deemed an ; 
alicu. ö 


Juſtices of 
peace may, on „ 
com pla int of 4 


any offence a- 
ainſt this act, 7 
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offend again, and be ſo convict a ſecond time of the like 
offence, then and in ſuch cafe the perſon ſo convict a ſe- 
cond time ſnall be fined at the diſcretion of the court 


< where ſuch conviction ſhall be, and be impriſoned for 


twelve months, and until ſuch tine ſhall be paid.“ 


Feet. 2. By 5. Geo. 1. c. 27. ſ. 2. it is © provided ne- 
vertheleſs, that no perſon or perſons ſhall be proſecuted 
for any of the offences aforeſaid, unleſs ſuch proſecution 
ſhall be begun within the ſpace of twelve montlis next af- 
ter ſuch offence ſhall be committed.” 


Set. 3- By 5. Geo. 1. c. 27. f. 3. it is further enacted, 
That if any of his Majeſty's ſubjects within this kingdom, 
being fuch 'artificer or manufacturer as aforeſaid, ſhall, at 


any time after the firſt day of May 1719, go into any 


country out of his Majeſty's dominions, there to uſe or 
exercile, or to teach, any of the ſaid trades or manu- 
factures to foreigners, or in cafe any of his Majeſty's 


ſubjects now being, or who hereafter {hall be, in any ſuch 


foreign country out of his Majeſty's dominions as atore- 
ſaid, and there uſing or excrcifing any of the ſaid trades 
or manufactures herein before mentioned, ſhall not re- 
turn into this realm within fix months next aiter warn- 
ing ſhall be given to him by the ambaſſador, envoy, re- 
ſident, miniſter, or conſul of the crown of Great Britain 


in the country in which ſuch artificer ſhall be, or by any 
| perſon authorized by ſuch ambaſſador, envoy, reſident, 


miniſter, or.conful, or by one of his Majeſty's fecretaries 
of ſtate for the time being, and from thenceforth conti- 
nyally inhabit and dwell within this realm; then and in, 
ſuch caſe every ſuch perſon or perſons ſhall be from 
thenceforth incapable of taking any legacy that ſhall bs 
deviſed to him within this kingdom, or of being an ex- 
ecutor or adminiftrator to any perſon or perſons within 
this kingdom; and ſhall be incapable of taking any lands, 
tenements, or hereditaments, within this kingdom, by 
deſcent, deviſe, or purchaſe ; and alſo forfeit all his lands, 
tenements, hereditaments, godds and chattels within this 
kingdom, to his Mzjeity's uſe ; and ſhall from thence- 
forth be, and be deemed and taken to be, an alien, and 


£4. 14S 


ſhall bc out of his Majeſty's protection.“ 


Sect. 4. By 5. Geo. 1. rh ſ. 4. it is further enacted, 
That from and after the ſaid firſt day of May 1719, upon 
complaint made upon oath before any juſtice or juſtices 
of the peace, that any perſon or perions is or are en- 


::Tue their warrant ſor the apprehendivg of the vif.nder, and bind him to appear at 


tut ales, &c. 


« deavouring 
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- 
CI 


* 
oo 


or by the confeſſion of the party or parties fo ner be- 


deavouring to ſeduce or draw away any ſuch manufac- 
turer or artificer as aforeſaid out of his Majeſty's dom:- 
nions, for any the purpoſes aforeſaid, or that any ſuch 
manufacturer or artiticer as aforeſaid hath contracted, 
promiſed, or is preparing, to go out of his Majeſty's do- 
minions for any of the purpoſes aforeſaid, then and in 
ſuch caſe it ſhall and may be lawful to and for the juſtice 
or juſtices of the peace unto whom ſuch complaint ſhall 


be mads, to ſend forth his warrant to bring the perſon 


and perſons fo complained of before him or them, or 
ſome other of his Majeſty's juſtices of the peace for the 
ſame county, riding, diviſion, or city: and it, when ſuch 
perſon or perſons ſhall be ſo brought before ſuch juſtice or 
Juſtices, it ſhall appear to ſuch juſtice or juſtices, by the 
oath or oaths of one or more credible witneſs or witneſſes, 


fore him or them, that the party fo complaint was 

guilty of any of the ſaid offenees, then and in ſuch caſe it 

ſhall and may be lawful to and for ſuch juſtice and juſtices 

to bind the perſon ſo charged to appear at the next afhzes, 

general gaol-delivery, or quarter- ſeſſions of the peace, for 

the county, city, riding, or diviſion, where ſuch offence 

ſhall be committed, to anſwer the premites, with reaſon- 

able ſureties for ſuch his appearance; and in cafe ſuch Perſons ro- 
perſon or perſons ſhall refuſe or neglect to give ſuch ſe- fuſing to give 
curity, then and in ſuch caſe it ſhall and may be lawful ſuch ſecurity 


pic haters e e . may be com- 
to and tor ſuch juſtice and juſtices to commit the perſon mines 


* or perſons ſo refuſing to the county gaol, there to be 


kept until the next aſſizes or next quarter-ſeſhions of the 

county, eity, riding, or diviſion, where ſuch commitment 

mall be, at the election of ſuch juſtice of the peace, and 

until he, ſhe, or they, ſnall be delivered by due courſe of 

law; and in cafe any ſuch artificer or manufacturer ſhall perſons con- 
be convict, upon any indictment to be preferred againſt victed thall 


him at ſuch affizes or general gaol- delivery, or quarter- give ſecurity | 
ſeſſions of the peace, as aforeſaid, ot any ſuch promiſe 


: the kingdom 
or contract, or preparation to go abroad beyond the ſeas, ny — = : 


for any of the purpoſes aforcſaid, then and in ſuch caſe ſoned till ſuch 
the perſon fo convict ſhall give ſuch ſecurity to his Ma- ſecurity 


jeſty, his heirs, and ſucceſſors, not to depart out of his given. 


Majeſty's dominions for any of the purpoſes aforeſaid, 
as ſuch Court ſhall think reaſonable, and ſhall be impri- 
ſoned until ſuch ſecurity ſhall be given.“ 


Sea. 5. And by 5. Geo. 1. c. 27. ſ. 5. © If any of the Offenders in 
ahovementioned offences ſhall be committed in that part Scotland to be 


of Great Britain called Scotland, the ſame ſhall be proſe- Hroſecuted in 
the court of 


cutcd 1n the court of juſticiary or the circuits there.” juſticiary or 


circuits there. 
cet. 


not to depart , 


— 
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Rex v. Mets 
ealf, 
4 Burr. 2026. 


Perſons cone 
* cried of ſe- 
ducing arti» 
ere, 


to Hrfeit 
cool and be 
impritoacd 
For tWeive 
mMOntiis. 
Second of - 
ferce to for- 
ten 1090l. 


Sea. 6. It is faid to have been decided on this ſtatute, 


that if a defendant be convicted on one iniormatiion for 
having ſeduced four different artificers, vet the Court can 
only iailict onc penalty. 


+ S.. 7. By 23. Geo. 2. c. 13. it is further enacted. 
That if any perſon or perſons ſhall contract with, entice, 
perſuade, or endeavour to pertuade, ſolicit, or ſeduce, any 
manufacturer, workman, or ariificer of or in woo!, mo» 
hair, cotton, or ſilk, or af or in any manutactures made 
up of wool, mohair, cotton, or ſilk, or any of the ſaid 
materials mixed one with another, or of or in iron, Reel, 
braſs, or any other metal. or any clockmaker, watchmaker, 
or any other manuta*turer, workman, or artificer . of 
in any other of the manufactures of Great Britain or tre 
und. of what nature or kind ſoever, to go out of this 
Kingdom, or out of the kingdom of ea, into any to- 
reign country, not within the dominions of or belonging 
to the crown of Great Brita n; and thall be lawivily con- 
victed thereof, upon any indictment or information to 
be preferred or brought againſt him, her, or them, in bis 
Ma zjety s court of king” 5 bench at Je/tminſtcr, or by in- 
dickment at the aſſizes or general gaol-dehvery "#6 the 
county. riding, or diviſion, wherein ſuch offence hall be 
c.mmaitted (f ſuch oſtence hall be committed in that 
part ot Cract Britain called Enelavd), or by indictment in 
the court of juſticiary or any of the circuit courts in $-9/- 
lind if ſuch offence tha!ll be committed in that part of 
Great Britain called Sti, or by indid ment or infor- 
mation in his Majeſtv's court of king's bench at Dublin 
(it tuch offence ſhall be committed in Jrewwnd), the per- 
fon or perſons ſo convicted ſhall. for every artincer, 
workman. or manufacturer, fo by him, her, or tlie re- 
ſpectively eontracted with, enticed, perſuaded, ſolicited, or 
ſeduced, ſeverally forteit the ſum of hve hu dred pounds 
of lawtul money of Great britoin; and ſhall allo ſuffer 
impriſonment in the common gaol of the county, riding, 
diviſion, itire, or ſtewartry, wherein ſuc') or or 
offenders ſhall be reipechiveiy convicted, for the ſpace of 
twelve calendar months, without bail or nminprize, and 
until ſuch forfeiture ſhall be paid; and in cite of a tur- 
ther conviction, in manner before preſcribed by this at, 
for or upon a ſecond or other fubſequent offence of the 
fame kind. the perſon or pertons fo again offending thall, 
upon every {-cond or other fubſ-quent con viction, ſeve- 
rally forfeit for every perſon fo by him, ber, or them re- 
jpetively contracted with, enticed, pertuaded, ſolicited, or 
ſeduced, the lum of one thouſand pounds of lawful mo- 


ney of Great Britain; and fall alſo Suffer my »riſon meint 
| „in 
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« jn the common gaol of the county, riding, diviſion, ſhire, and be impri- 
« or ttewartry, wi:crein ſuch offender or offenders thajl be ned for we 
« reſpectively convicted, for the ſpace of two years, with- J 

& out bail or mainprize, and until tuch torteiture ſhall be 

« paid.” | | 


+ Sec. 8. By 23. Geo. 2. c. 13. 1. 2. it is provided. © that 
© no perſon ſhall be proſecuted for any of the offences 
„ aforeſaid, unlels ſuch proſecution ſhall be commenced 
& within the ſpace of twelve calendar months next after 
ce ſuch offence thall be committed.“ 


+ Se? 9. It is ſaid, that this latter ſtatute, being upon Rex v. Cater, 
the ſame ſubject with the former, virtually repeals the higher + Burr. 2026, 
degree of puniſhment on pertons whole offences are within 
both the ſtatutes. | e 


+ Sc. 10. It is alſo ſaid, that this latter ſtatute leaves Per Asrox, 
no diicretion in the Court with reſpect to the penalty, but 3 
that the puniſhment directed by it is peremptory. - nei 


+ Se?. 11. By 22. Geo. 3. c. 60. it is enacted, . That if Penalty on en- 
c any perſon or pertons {hall contract with, entice, perſaade. teing work- 
« or endeavour to feduce or encourage, any artificer or mene 
*« workman concerned or employed, or wlio ſhall have alle 
worked at, or been emploved in, printing callicocs, cot- tons, &c. 
& tons, muſlins, or linens, of any fort, or in making or 
preparing any blocks, plates, engines, tools, or utent.13, 
“for fuch manufactory, to go out of Great Britin to any 
„parts beyond the ſeas, and ſhall be convided thereof, 
upon indictment or information in the court of king's 
bench at /Pe/tminficr, or by indictment at the afſſizes or 
general gao]-delivery for the county or place wie el 
«« {uch oFence thall be committed, or the offender or of- 
& tenders thall live or reſide, or by indi. tment in the court 
« of juſticiary or any of the circuit courts in S 92/4nd,- as 
„ the caſe may be; every perion fo convicted tha't, for 
every artificer fo contracted with, en'iced, perfuaded, en- 
*- couraged, or ſeduced. or attenipted fo to be, forfeit and 
pay tlie ſum of five hundred pounds of Jawtul money of 
« Heat britain, and thall be committed to the coumon 
6 ga9] for the county, place, or ſtewartry, wherein the of» 
fender or offenders ſhall be convicted, ther to remain, 
without hail or mainprize, for the ſpace of twelve ca- 
„ jendar months, and until fach foriciture ſhail be paid; 
and in caſe of a ſubſequent oftence of the fame ind, the 
h erſon or perſons ſo again offending fla]. upon the like 
« conviction, forteit and pay, for every perſon ſo c nttacted 
* aJth, entced, perſuaded, encouraged, or ſcduced, or by 

| „ tenmpyte 


ea 
Lg 


— — * — 


Proſecution 


in twelve 


months. 


Forfeitures. 


Limitation of 
actions. 


General iſſue. 


Treble coſts. 


Penalty on 
perſons en- 
ticing artifi- 
cers in the 
iron or ticel 
manufactures, 
&c. to lcave 
this kingdom 
(except to 


Ireland). 
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tempted ſo to be, the ſum of one thouſand pounds of 
lawtul money of Great Britain, and ſhall be committed 
to the common ga_l as aforeſaid, there to remain, with- 
out bail or mainprize, for and during the term of twa 
years, and until ſuch forfeiture ſhall be paid.“ 


Sect. 12. By 22. Geo. 3. c. 60. ſ. 2. it is provided, That 
no perſon thal} be proſecuted for any of the offences 
aforeſaid, unleſs ſuch proſecution ſhall be commenced 
within the ſpace of twelve calendar months next after 
ſuch offence ſhall be committed.“ | 


Sect. 13. By 22. Geo. 3. c. 60. ſ. 7. it is further enacted, 
That one moiety of the reſpective forfeitures by this act 
inflicted on offenders againſt the ſame, ſhall, when reco- 
vercd, go and be applied to the uſe of his Majeſty, his 
heirs and ſucceſſors ; and the other moiety to the uſe of 
the perſon or perſons whe thall ſue and proſecute for the 
ſame reipectively.“ | 


Sect. 14. And by 22. Geo. 3. c. 60. ſ. 8. If any ac- 
tion or {uit ſhall be commenced againſt any perſop for 
what hc ſhall do in purſuance of this act, ſuch action or 
ſuit ſhall be commenced within ſix calendar months next 
after the fact committed; and the perſon ſo ſued ſhall 

and may file common bail, and enter a common ap- 
pearance, and plead the general iſſue Not Guilty, and 
may give this act and the ſpecial matter in evidence; and 
if the plaintiff or proſecutor ſhall become nonſuit, or 
ſuffer diſcontinuance, or if a verdict ſhall paſs againſt him, 
or if, upon demurrer, judgment ſhal} be given againſt him, 
then, and in any of the caſes aforeſaid, the defendant ſhall 
recover treble colts.” | 


Set. 15. By 25 Geo. 3. c 67. ſ. 6. it is enacted, © That 
if any perſon or perſons ſhalt contract with, entice, per- 
ſuade, or endeavour to ſeduce or encourage, any artificer 
or workinan concerned or employed, or who ſhall have 
worked at or been employed, in the iron or ſteel manu— 
facturcs in this kingdom, or in making or preparing any 
tools or utenſils for ſuch manufatory, to go out of Cet 


Britain to any parts beyond the ſeas (except to Ireland), 


and ſhall be convicted thereof, upon indictment or infor- 
mation in the court of king's bench at Heſiminſler, or 
by indictment at the aſſizes, or genera] gaol-delivery, or 
quarter-ſeſſions, for the county or place wherein ſuch 
offence ſhall be committed, or the offender or offenders 


ſhall live or refide, or by indictment in the court of juſ- 


t1c:ary or aby of the circuit courts in Scotlarrd, as the caſe 
© may 
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mentioned ſhall and may be ſued for and recovered by 


may be; every perſon ſo convicted ſhall, for every arti- For firſt of- 

ficer fo contracted with, enticed, perſuaded, encouraged, fence. z00l. 

or ſeduced, or attempted fo to be, forfeit and pay the fum aud ws 

of five hundred pounds of lawful money of Great Britain, aer, abe 
| : priſonment; 

and thall be committed to the common gaol for the | 

county, place, or ſtewartry, wherein the offender or of- 

fenders ſhall be convicted, there to remain, without bail 

or mainprize, for the ſpace of twelve calendar months, 

and until ſuch forfeiture ſhall be paid: and in cafe of a 

ſubſequent offence of the fame kind, the perfon or perſons ai _ 

ſo again offending ſhall, upon the like conviction, forfeit net, im 

and pay, for every perſon ſo contracted with, enticed, priſonment. 

perſuaded, encouraged, or ſeduced, or attempted ſo to be, 

the ſum of one thouſand pounds of lawful money of Great 

Britain, and ſhall be committed to the common gaol as 

aforeſaid, there to remain, without bail or mainprize, for 

and during the term of two years, and until ſuch for- 

feitures {hall be paid.“ 


Sec. 16. By 2 ky Geo. 3. c. 67. ſ. 7. it is provided, e That Proſecution tu 


no perſon ſhall be proſecuted for any of the offences becommenced 
aforeſaid, unleſs ſuch profecution ſhall be commenced within twelve 
within the ſpace of twelve calendar months next after 29s. 
ſuch offence ſhall be committed.” 


Sect. 17. By 25. Geo. 3. c.67. ſ. 8. it is further enacted, Penalties and 


That the ſeveral penalties and forfeitures herein before forfertures 
how to be re- 


action of debt, bill, plaint, or information, in any of his _—_ and 


Majeſty's courts of record at Weſiminſter, or in the court 
of exchequer or in the court of ſeſſion in Scotland, in the 
name of his Majeſty's attorney-general or lord advocate, 
or in the name of ſome officer or officers of the cuſtoms 
in Great Britain reſpectively, wherein no eſſoin, protec- 
tion, privilege, wager of law, or more than one impar- 
lance, ſhall be allowed; and that one moiety of the ſaid 
penalties and forſeitures ſhall go and be applied to the uſe 
of his Majeſty, his heirs and ſucceſſors, and the other 
moiety to the uſe of ſuch officer or officers of the cuſtoms 
as ſhall ſue and proſecute for the ſame reſpectively, after 
deducting the charges of proſecution from the whole.” 


Sect. 18. And by 25. Geo. 3. c. 67. ſ. 9. If any ſuit Limitation of 
or action ſhall be commenced againtt any perſon for what actions. 

he ſhall do in purſuance of this act, ſuch ſuit or action 

ſhall be commenced within three months next after the 

fact committed; and the perſon ſo ſued may file com- 

mon bail, or enter a common appearance, and plead the 
8 « general 
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General iſſue. *© general iſſue Not Guilty, and may give this act and the 
<« fpecial matter in evidence; and if the plaintiff or proſe— 
„ cutor ſhall become nonſuit, or ſuffer diſcontinuance, or 
| | if a verdict pals againſt him or her, or if. upon demurrer, 
N | „judgment thalt be given againſt © the plaintiff, the detendant 
| Treble coſts. ; 
mall recover treble colts.” 


CHA Ps 


"HAPTER THE EIGHTY-EIGHTE. 


Or EXPORTING TOOLS. 


y 
Sect. 1. BY 23- Geo. 2. c. 13. . 3. it i That £ 


La) 
Lad 


the exportation of the „ tools or uten- 
ils made uſe of in preparing, working up, and ſiniſhing, 
the woollen and {lk akte or any or either of 
them, will enable foreign 12ers to York up ſuch manu- 


factures, and thereby greatly di = the exportation of 


the lame 555 this! king om; therefore, for preſerving as 
much as poſible to his & Iajeſty's Priti/h lubjecks the ben2- 
fits ariung trom thoie great and valuable branches of tiade 
and cominerce, be it enactcd, hat from and after the 
twenty-fourth day of June 17 50, it any perſon or perſons 
in Great Britain Or ireland ſhall, upon ny pretence what 
*Pocver, load or put on board, or canie to be Joauen or put 
on board, of any thip, velie!, or boat, which thall not be 
bound directly to ſome port or place in Great Britain or 
{c/and, or to ſome other of the dominions of the crown 


of Great Britain, any ſuch tools or utcniils as are com- 


monly uſed in, or are proper for the preparing, working 
up, or finithing of the woollen or filk m- nufacturcs, Or 
any or either of them, or any-parts or parcels of ſuch 
tools or utenſils, by what name or names ſuch tools or 
utenfſils thall or may be called or known, the perſon or 
perſons fo offending ſhall, for every ſuch offence, not 


only torteit and loſe all be! tools and utenſils, o: parts 
or parcels thereof, which ſhall be ſo loaden or put on: 


board as aforeſaid, but alto the ſum of two hundred 
pounds of lawtul money of Great Britain, to be recovered 
by action of debt, bill, plaint, or information, in any of 
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Perſous ex- 


Re ting Wi 


tis ot rhe 
*** ovilen and 
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"_— 
deres; 


[11s Majeſty s courts of record at / e1iminſter, or in the 


court of feiſion in Scatlund, or in any of the four courts 


at Dil in reſpectively, wherein no eſſoin, protection, pri- 


vilege, or wager of law, ſhall be allowed, or more than 
one imparlance.” 


$2. 2. By 23. Geo. 2. c. 13. ſ. 4. © It ſhall and ma 
bc lawful to and tor any officer of 1 Majeſty's x ag 


{cite Ol found On hoard ſkips hound T2 
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IK manutfac⸗ 
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powered to 


tollsten parts 
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To be ſold af. 
ter condem- 
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Captains of 
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mitting ſuch 
utenſils to be 
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to forfeit r00l. : 


Captains of 
his Majeſty's 
ſuips to forfeit 
100l. and to 
be caſhiered. 


Officer of the 
cuſtom-houſe, 
ſigning cock - 
ets, &c. for 
the exporting 
ſuch tools, 
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in Great Britain, and for any officer of the revenue in 
Ireland, to ſeize and fecure in ſome or one of his Majeſty's 
warehouſes all ſuch tools or utenſils by this act prohi- 
bited to be exported as ſuch officer ſhall nd of diſcover 


to be laid or put on hoard of any ſhip, veſſel, or boat, 


which thall not be bound directly to ſome port or place 
in Great Britain or Ireland, or to fome other of the do- 
minions of the crown of Great Britain, and every officer 
who ſhall ſeize and ſecure any of the faid tools or utenſils 
ſhall be fully and abſolutely indemnified for fo doing; 
and all tools or utenſils fo ſeized and ſecured as aforeſaid 
ſhall, after condemnation thereof in due courſe of law, 
be publicly ſold to the beſt bidder, and one moiety of thi> 
produce ariſing by the ſale of ſuch tools and utenſils ſhall 
be to the ule of his Majeſty, his heirs and ſucceſſors, and 


the other moiety to the officer who ſhall ſeize and ſecurs 


the ſame as afareſaid.“ 


Sect. 3. By 23. Geo. 2. c. 13. ſ. 5. © If the captain of 
maſter of any ſhip, veſſel, or boat, in Great Britain or 
Ireland, thall knowingly permit any of the ſaid tools or 
utenſils by this act prohibited to be exported as aforeſaid, 


© to be put on board his faid ſhip, veſſel, or boat, every ſuch 


captain or matter ſhall, for every ſuch offence, fotfert the 
ſum of one hundred pounds of lawful money of Great 
Britain, to be ſued for and recovered in the ſame mannet 


as the penalties by this act inflicted upon perſons ex- 
porting the ſaid tools or utenſils are to be ſued for and 


recovered; and if the ſaid ſhip, veſſel, or boat, belongs to 
his Majeſty, his heirs or fucceffors, then the captain or 
maſter thereof ſhall not only forfeit the ſum of one hun- 
dred pounds of lawful money of Great Britain, to be ſued 
for and recovered as aforeſaid, but ſhall alſo forfeit his 
employment, and be incapable of any office or employ- 
ment under his Majeſty, his heirs or ſucceſſors.““ 


Se. 4. By 23. Geo. 2. c. 13. ſ. 6. © If any cvſtomer, 


comptroller, ſurveyor, ſearcher, waiter, or other officer 


of the cuſtoms in Great Britain, or any officer of the re- 
venue in Ireland, ſhall take, or knowingly or willingly 

ſuffer to be taken, any entry outward, or ſhall fign any 
cocket, warrant, or ſufferance, for the ſhipping or export- 
ing of any of the ſaid tools or utenſils by this act prohi- 
bited to be exported, or ſhall knowingly or willingly per- 
mit or ſuffer the ſame to be done, directly or indirectly, 
contrary to the true intent and meaning of this act, every 
ſuch cuſtomer, comptroller, ſurveyor, ſearcher, waiter, or 
other officer of the cuſtoms in Great Britain, or officer of 
the revenue in Ireland, fo offending, ſhall forfeit the ſum 
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of one hundred pounds of lawful money of Great Britair, to forfeit 1001, 
to be ſued for and recovered as aforeſaid ; and fhall alſo and his em- 
forfeit his office, and be incapable. of any office or em- Pieymeut. 
ployment under his Majeſty, his heirs or ſucceſſors.” 


+ Ce. 5. By 23. Geo. 2. c. 13. f. 7. © One moiety of One moiety 
the reſpective forfeitures by this act inflicted upon of- to the king, 
tenders againſt the ſame, ſhall, when recovered, go and 85 _ "oy 
be applied to the uſe of his Majeſty, his heirs and ſuc- ef “e 
ceſſors, and the other moiety to the ute of the perſon or ; 
perſons who ſhall ſue and proſecute for the ſame te- 


ſpectively.” 
+ Sec. 6. And by 23. Geo. 2. c. t3. f.8. © If any ſuit Limitation of 


or action ſhall be commenced againſt any perſon for what Actions. 

he ſhall do in purſuance of tliis act, ſuch action ſhall be 

commenced within fix months after the fact committed; 

and the perſon fo ſued may file common bail, or enter a 

common appearance, and plead the general iſſue Not General ifue, 
Guilty, and may give this act and the ſpecial matter in 
evidence; and if the plaintiff or proſecutor ſhall become 
nonſuit, or ſuffer diſcontinuance, or if a verdict pals 
againſt him, or it, upon demurrer, judgment be given 


againſt him, the defendaiit ſhall recover treble coſts.” Treble coſts. 


+ Sef?. 7. By 14. Geo. 3. c. 71. it is recited, That © the perſons ſhip» 
exportation of the ſeveral tools or utenſils made uſe of ping tools used 
in preparing, working up, and finiſhing the cotton and in the cotton 
linen manufactures of this kingdom, or any er either of „ 
* Ws . &3z 
them, or any other goods wherein cotton and linen, of order to ex. 


either of them, are uled, will enable foreigners to work port the ſame, - 


up ſuch manufactures, and thereby greatly diminiſh the 
exportation of the ſame from this kingdom : therefore 

it is enacted, that if at any time after the firſt day of 

July 1774. any perſon or perſons in Great Britain or 

Ireland ſhall, upon any pretence whatſoever, load or put 

on board, or cauſe to be laden or put on Board, of any 

ſhip, veſſel, or boat, which ſhall not be bound directly to 

ſome port or place in Great Britain or Ireland, any ſuch 

tools cr utenſils as are commonly uſed in, or ate proper 

for the preparing, working up, of finiſhing, of the cotton 

or linen manufactutes, or any or either of them, or any 

other goods whetein cotton and linen, or either of them, 

are uſed, or any parts or parcels of ſuch tools or utenfils, 

by what name or names the fame thall or may be called 

or known ; the perſon or perſons ſo offending thall, for 

every ſuch offence, not only forfeit and loſe all ſuch tools to forfeit all 
and utenſils, or parts or parcels thereof, which ſhall be ſuch tools, &c. 
ſo laden or put on board as aforeſaid, but alſo the ſum of and z0el. 
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© two hundred pounds of lawful money of Great Britain, 
to be recovered by action of debt, bill, laint, or infor- 
* mation, in any of his Majeſty's courts of record at WÄeſi- 
* minſter, or in the court of ſeſſion in Scotland, or in any of 
* the four courts of Dublin reſpectively, wherein no eſſoin, 
„ protection, privilege, or wager of law, ſhall be allowed, 
or more than one imparlance.“ 


Officers to + Set. 8. By 14. Geo. 3. c. 71. ſ. 2. It ſhall and may 
ſeize all tools, «© he lawful to and for any officer of his Majeſty's cuſtoms 


ws «© in Great Britain, and for any officer of the revenue in 

« Ireland, to ſeize and ſecure, in ſome or one of his Majeſty's 

« warchouſes, all ſuch tools or utenſils, or parts or parcels 

thereof, by this act prohibited to be exported, as fuch 

« officer ſhall find or diſcover to be laid or put on board of 

any ſhip, veſſel, or boat, which ſhall not be bound directly 

* to ſome port or place in Great Britain or Ireland, and that 

« every officer who ſhall ſeize and ſecure any of the ſaid 
tools or utenſils, or parts or parcels thereof, ſhall be fully , 
and abſolutely indemnified for ſo doing; and all tools and 
ö &« utenſils, or parts or parcels thereof, fo ſeized and ſetured 
; as aforeſaid, ſhall, after condemnation thereof in due 
| which may be“ courſe of law, be publicly ſold to the beſt bidder, and 
N publicly ſold,““ one moiety of the produce ariſing by the ſale of ſuch 0 
ii &c. e tools and utenſils ſhall be to the uſe of his Majeſty, his c 
l „ heirs and ſucceſſors. and the other moiety to the officer ? 
# „ who ſhall ſeize and ſecure the ſame as aforeſaid.” =" 
1 | 4 
l Maſter per- + Sef. 9. By 14. Geo. 3. c. 71. 1. 3. If the captain 1 
„ mitting ſuch 4 or maſter of any ſhip, veſſel, or boat, in Great Britain 6 
bl e He & or Ireland, ſhall knowingly permit any tools or uten- = 
i forfcits 200l. fils, by this act prohibited to be exported as aforeſaid, 6 
| & to be put on board his ſaid ſhip, veſſel, or boat, every ſuch 6 
| captain or maſter ſhall, for every ſuch offence, forfeit the T: 
Il * ſum of two hundred pounds of lawful money of Great 66 
« Britain, to be ſued for and recovercd in ſuch manner as te 
<« the penalties by this act upon perſons exporting the ſaid T 
« tools and utenſils are to be ſued for and recovered : and if 40 
| c the ſaid ſhip, veſſel, or boat, belongs to his Majeſty, his ot 
and captain ** heirs or ſucceſſors, then the captain or maſter thereof T 
| forfeits 20 l. ſhall not only forfeit the ſam of two hundred pounds, ec 
i and his com- ©& to be ſued for and recovered as aforeſaid, but ſhall alſo Ti 
| million. <« forfeit his employment, and be incapable of any of- T 
1 « fice or employment under his Majeſty, his heirs or ſuc- 40 
ll. « ceſlors.” 10 
„ 2 - 8 + Seet. 10. By 14, Geo. 3. c. 71. ſ. 4. © If any cuſtomer, 00 
5 ef ſuch pro- Comptroller, ſurveyor, ſearcher, waiter, or other officer « 
ll hibited utenſils, to forfrit zool. and his office, 00 
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« of the cuſtoms in Great Britain, or any oKcet of tlie re- 
venue in Ireland, ſhall take, or knowingly or willingly 
&: ſuffer to be taken, any entry outward, or ſhall fign any 
*« cocket, warrant, or ſufferance, for the ſhipping or ex- 
e porting of any of the ſaid tools or utenſils by this act pro- 
*« hibited to be exported, or ſhall knowingly or willingly 
e permit or ſuffer the ſame to be done, directly or indi- 
+ rettly, contrary to the true intent and meaning of this 
c act, every ſuch cuſtomer, comptroller, ſurveyor, ſearcher, 
« waiter, or otller officer of the cuſtoms of Great Britain, or 
* officer of the revenue in 7re/2nd, ſhall, for every ſuch of- 
+ fence, forfeit the ſum of two hundred pounds of lawful 
money of Great Britain, to be ſued for and recovered as 
„ atorefaid, and ſha!l alſo forfeit his office, and be inca- 
5 pable of holding any office or employment under his Ma- 
« jetty, his heirs or ſucceſſors.“ 


+ Set. 11. By 14. Geo. 3. c. 71. ſ. 5. If any perſon or 
« perſons ſhall collect, obtain, or have, in his, her, or their 
*« cuſtody or poſſeſſion, any ſuch tools or implements as 
& aforeſaid, or any tools or implements uſed in the woollen 
© or ſilk manufactures of this kingdom, or any parts or 
<« parcels thereof, and complaint ſhall be made upon the 
„ oath of one or more credible witneſs or witneſſes, before 
© any juſtice or juſtices of the peace, that there is reaſon to 
ie believe ſuch perſon or perſons have er hath collected, 
„obtained, or got into hi:, her, or their cuſtody or poſ- 
& ſeſſion, ſuch tools or implements as aforeſaid, or parts of 
*« parcels thereof, with intent to export the ſame to ſome 
© other port or place than Great Britain or Ireland; then, 
and in ſuch caſe, it ſhall and may be lawful to and fot 
the juſtice or juſtices of the peace unto whom ſuch com- 
& plaint ſhall be made, to iſſue his wartant or warrants, 
«© not only to ſeize all ſuch tools or inivlements, and parts 
c or parcels thereof, but alſo to bring the perſon and per- 
& fons ſo complained of before him or them, or ſome other 
c of his Majeſty's juſtices of the peace for the ſame county, 


(c riding, divifion, or city; and if, when ſuch perſon or 


* perſons ſhall be ſo brought before ſuch juſtice or juſtices, 
« he, ſhe, or they, ſhall not give ſuch an account of the uſe 
© or putpoſe to which ſuch tools or utenſils, or parts or 
£© parcels thereof, are intended to be appropriated, as ſhall 
be ſatisfactory to the juſtice or juſtices before whom he, 
«© ſhe, or they, ſhall be brought as aforeſaid, then, and in 
% ſuch caſe, it ſhall and may be lawful to and for ſuch juſ- 
* tice or juſtices, not only to cauſe all ſuch tools or uten- 
* fils, or parts or parcels thereof, which ſhall have been 


* ſeized as aforeſaid, to be detained, but alſo to bind the 


« perſon or perſons ſo charged to appear at the next aſ- 
| A | « fizes, 
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ſizes, general gaol delivery, or quarter- ſeſſions of the 


peace for the county, city, riding, or diviſion, where ſuch 
offence ſhall be committed, with reaſonable ſureties for 
his, her, or their appearance; and in caſe ſuch perſon or 
perſons ſhall refuſe or negle& to give ſuch ſecurity, then, 
and in ſuch cafe, it ſhall and may be lawful to and for 
ſuch juſtice and juſtices to commit the perſon or perſons 


ſo refuſing to the county gaol, there to be kept until the 


next aſſizes or next quarter-ſeſſion$ of the county, city; 
riding, or diviſion, where ſuch commitment ſhall be, at 


+ the election of ſuch juſtice of the peace, and until he, ſhe, 


or they, ſhall be delivered by due courſe of law: and in 
caſe any ſuch perfon or perſons ſhall be convicted upon 
any indictment or information againſt him, her, or them, 
at ſuch aſſize or general gaol delivery, or quarter-ieffions 
of the peace as aforeſaid, of collecting, obtaining, or get- 
ting into his, her, or their cuſtody or poſſeſſion, ſuch tools 
or utenfils, or parts or parcels thereof, with ſuch intent 
as atorcſaid ; then, and in {uch caſe, the perſon or perſons 
ſo offending ſhall, for every ſuch offence, not only forfeit 
and loſe all ſuch tools and utenfils, and parts and parcels 


thereof, which ſhall be ſo ſeized and detained, but alſo 


the ſum of two hundred pounds of lawful money of Grea? 
Britain, to be. recovered by action of debt, bill, plaint, or 
information, in any of his Majetty's courts of record at 
TVeſiminſier, or in the court of ſeſſion in Scotland, or in 


any of the four courts at Dublin reſpectively, wherein no 


eſſoin, protection, privilege, wager of law, or more than 


one 1mparlance, ſhall be allowed. 


+ Sed. 12. By 14. Geo. 3. c. 71. ſ. 6. One moiety of 


the relpective forfeitures by this act inflicted upon of- 
fenders againſt the ſame, ſhall, when recovered, go and 
be applied to the ule of his Majeſty, his heirs and ſuc- 
ceſſors, and the other moiety to the uſe of the perſon or 
perſons who ſhall ſue and proſecute for the ſame reſpec- 
tively.” 


+ Sef. 13. And by 14. Geo. 3. c. 71, f. 75. © If any ſuit 
or action ſhall be commenced againſt any perſon for what 
he ſhall do in purſuance of this act, ſuch action ſhall be 
commenced within fix months after the fact committed; 
and the perſon fo ſued may file common bail, or enter 2 
common appearance, and plead the general iſſue Not 
Guilty, and may give this act and the ſpecial matter in 
evidence; and. if the plaintiff or proſecutor ſhall become 
nonfuit, or ſuffer diſcontinuance, or if a verdict pass 
againſt him or her, or if. upon demurrer, judgment be 
given againſt the plaintiff, the defendant ſhall recover 
treble colts.” : 
Sed. 
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+ Se&. 14. By 21. Geo. 3. c. 37. ſ. 1. it is enacted, © That A any perſon 

if, at any time after the twenty-fourth day of June 1781, all 8 3 

any perſon or perſons in Great Britain or Trelaud ſhall, _ 3 5 

upon any pretence whatloever, load, or put o board, or michine, &. 

pack, or cauſe or procure to be loaden, put on board, or uſed in the 

packed, in order to be loaded or put on board of any ſhip in Ec. 

or veſſel, which ſhall not be bound direꝗ ly to ſome port ar an 1 | 
or place in Great Britain or Jreland, or ſhall lade, or cauſe 7x Fay: __ | 
or procure to be laden, on board any boat or other veſſel, chine, &c, | 
or thall bring, or cauſe to be brought, to any quay, 

wharf, or other place, in order to be ſo laden or put on 

board any ſuch {hip or veſſel, any machine, engine, tool, 

preſs, paper, utenſil, or implement whatſoever, which now ; 
is, Or at any time or times hereafter ſhall or may be uſed : 
in, or proper for, the preparing, working, preſſing, finiſh- 

ing, or completing, of the woollen, cotton, linen, or ſilk 
manufactures of this kingdom, or any or either of them, 

or any other goods wherein wool, cotton, linen, or filk, 

or any or either of them, are or is uſed, or any part or 

parts of ſuch machine, engine, tool, preſs, paper, utenſil, 5 
or implement, by what name or names ſoever the ſane 
ſhall be called or known; or any model or plan, or mo- 


dels or plans, of any ſuch machine, engine, tool, prels, 


paper, utenfil, or implement, or any part or parts thereof; 
and complaint being made, upon the oath of one or 4 
more credible witneſs or witneſſes, before any juſtice or 
Juſtices of the peace, it ſhall and may be lawful to and N , 
for ſuch juſtice or juſtices of the peace to iſſue his or any Juſtice y 
their warrant or warrants, not only to ſeize all ſuch ma- „ 


chines, engines, tools, preſs, papers, utenſils, or imple- ſcizing ſuch | 


ments, and part or parts thereof, and all inch model or machines, &e. 1. 
plan, models or plans, and part or parts thereof, together 
with the packages, and all other goods packed therewith, 


if any ſuch there be, but alſo to bring the perſon or per- 
ſons ſo complained of before him or them, or ſome other 
of his Majeity*s juſtices of the peace for the ſame county, 

city, riding, diviſion, liberty, ſhire, ſtewartry, or place; if 
and if, when ſuch perſon or perſons thall be brought be- = 
fore ſuch juſtice or juſtices, he, ſhe, or they, ſhall not 
give ſuch an account of the uſe or purpoſe to which ſuch | 
machines, engines, tools, preſs, papers, utenfils, or im- 
plements, and part or parts thereof, and all ſuch model 
or plan, models or plans, and part or parts thereof, are in- 
tended to be appropriated, as ſhall be fatisfaCtory to the 
juſtice or juſtices before whom he, ſhe, or they, ſhall be ; 
brought as aforeſaid, then, and in ſuch caſe, it ſhall and | 
may be lawful to and for ſuch juſtiee or juſtices, not only 1 
to cauſe all ſuch machines, engines, tools, preſs, papers, | 


utenſils, or implements, models or ptans, ar part or parts 
f 3 « thereof, 
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thereof, which ſhall have been ſeized as aforeſaid, together 
with the packages, and all other goods packed therewith, 
to be detained, but alſo to bind the perlon or perſons ſg 
charged to appear at the next aſſizes, general gaol delivery, 
or quarter ſeſſions of the peace for the county, city, 
riding, diviſion, ſtewartry, or place, where ſuch offence 
ſhall be committed, with reaſonable ſureties for his, her, 
or their appearance: And in caſe ſuch perſon or perſons 
ſhall refute or neglect to give ſuch ſecurity, then, and in 
ſuch caſe, it ſhall and may be lawful to and for ſuch jul- 
tice or juſtices to commit the perſon or perſons ſo re- 
fuſing to the common gaol or houſe of correction, there 
to be kept until the next aſſizes, or next quarter-ſeſſions 
of the county, city, riding, diviſion, ſhire, ſtewartry, or 
place, where ſuch commitment ſhall be, and until he, ſhe, 
or they, ſhall be delivered by due courſe of law. And in 
cate any ſuch perſon or perſons ſhall be convicted of any 
of the offences aforeſaid, upon any indictment or infor- 
mation againſt him her, or them, at ſuch afſizes or quar- 
ter-jeflions of the peace as aforeſaid, the perſon or perſons 
ſo offending ſhall, for every ſuch offence, not only forfeit 
all ſuch machines, engines, ools, preſs, paper, utenſils, or 


implements, models or plans, or part or parts thereof re- 


ſpectively, together with the packages, and all other goods 
packed therewith, if any ſuch there be, but alfo the ſum 
of two hundred pounds of lawful money of Great Britain, 
and ſhall alſo ſuffer impriſonment in the common gaol, 
priſon, or houle of correction, of the county, city, riding, 
divifion, liberty, ſhire, ſtewartry, or place, wherein ſuch 
offender or offenders ihal! be refpe&ively convicted, fot 
the ſpace of twelve months, without bail or mainprize, 
and until ſuch forteiture thall be paid.“ „5 


+ Sect. 15. Py 23. Geo. 2. c. 37. ſ. 2. © It ſhall and may 
be Jawful to and for any officer of his Majeſty's cuſtoms 
in Great Britain, and to and for any officer of the revenue 
in Irclaud, and they are hereby required, to ſeize and ſe- 
cure, in ſome or one of his Majeſty's warehouſes, all ſuch 
machines, engines, tools, preis, papers, utenſils, or im- 
plements, or part or parts thereot, and all and every ſuch 
model or plan, models or plans, or part or parts thereof, 
as ſuch officer ſhall find or diſcover to be laid or put on 
board, or intended to be laid or put on board, of any ſhip, 
veſſel, or boat, which thall not be bound directly to ſome 
port or place in Great Britain or Ireland, contrary to the 
true intent and meaning of this act, together with the 
packages, and all other goods packed therewith, if mw 
ſuch there be, and they are hereby indemnified in ſo 
doing: and all machines, engines, tocls, preſs, papers, 

NNE Tons 5 | „ utenſils, 
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utenſils, and implements, or part or parts thereof, mode] 
or plan, models or plans, or part or parts thereof, together 
with the packages, and other goods packed therewith, 
ſo ſeized and ſecured as aforeſaid, ſhall, after condemna- 
tion thereof in due courſe of law, be publicly fold to the 
beſt bidder, by order of the commiſſioners of the cuſtoms 
in Great Britain, or commiſſioners of the revenue in Jre- 
land reſpectively; and one moiety of the produce ariſing 
by the ſale thereof, after deduQting the charges of con- 
demnation and ſale, ſhall be to the uſe of his Majeſty, 
his heirs and ſucceſſors, and the other moiety to the officer 
who ſhall ſeize and proſecute the ſame as aforeſaid.” 


+ Seck. 16. By 21. Geo. 3. c. 37. 1. 3. If the captain or Penalty on 
maſter of any ſhip, veſſel, or boat, in Great Britain or c«prains tak- 
Ireland, ſhall knowingly or deſignedly permit or ſuffer any '"s 2 _—_ 
machine, engine, tool, preſs, paper, utenſil, or implement, A 
or part or parts thereof, or any model or plan, or part or 2 


parts thereof, by this act prohibited to be exported as 


aforeſaid, to be put on board his ſaid ſhip, veſſel, or boat, 
every ſuch captain or maſter ſhall, for every ſuch offence, 
forfeit the ſum of two hundred pounds ; and if the faid 
ſhip, veſſel, or boat, ſhall belong to his Majeſty, his heirs 
or ſucceſſors, then the captain or maſter thereof ſhall not 
only forfeit the ſum of two hundred pounds, but ſhall alfo 2 
forfeit his employment, and be incapable of holding any 
office or employment under his Majeſty, his heirs or ſuc- 


ceſſors.“ 


+ Sect. 17. By 21. Geo. 3. c. 37. f. 4. If any cuſtomer, penalty on 
comptroller, ſurveyor, ſearcher, waiter, or other officer of cuſtom-houſe 
the cuſtoms in Great Britain, or any officer of the revenue officers who 
in Ireland, ſhall take, or knowingly or willingly ſuffer to ſhall rake any 
be taken, any entry outward, or ſhall fign any cocket, gs poo "ol 
warrant, or ſufferance, for the ſhipping or exporting of exporting any 
any of the ſaid machines, engines, tools, preſs, papers, ſuch prohibit- 
utenſils, or implements, or any part or parts thereof, or ed machines, 
any of the ſaid models or plans, or any part or parts OY 
thereof, by this act prohibited to be exported, or ſhall 

knowingly or willingly permit or ſuffer the ſame to be 


done, directly or indirectly, contrary to the true intent 


and meaning of this act, every ſuch cuſtomer, comptroller, 


e furveyor, ſearcher, waiter, or other officer of the cuſtoms 


cc 


Cc 


of Great Britain, or officer of the revenue of Ireland, 


4 ſhall, for every ſuch offence, forfeit the ſum of two hun- 


dred pounds, and thall alſo forfeit his office, and be inca- 


© pable of holding any office or emplayment under his 
« Majeſty, his heirs or ſucceſſors. | 
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being intend- 
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ported, they 


may be ſeized, 
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from the whole.” 


Or EXPORTING Bk. J 
+ Sect. 18. By 21. Geo. 3. c. 37. ſ. 5. The ſeveral pe- 
nalties and forteitures herein- before mentioned (the man— 
ner of recovery whereof is not herein- before particularly 
directed, thall and may be ſued for and recovered, by 
action of debt, bill, plaint, or information, in any of his 
Majeſty's courts of record at Meſflininſler, or in the court 
of ſeſſion in Scotland, or in any of the four courts at 
Dublin, in the name of his Majeſty's attorney- general or 
lord advocate, or in the name of ſome oflicer or officers of 
the cuſtoms in Great Britain, or ſome officer or officers 
of the revenue in Ireland reſpectively, wherein no eſſoin, 
protection, privilege, wager of law, or mere than one im- 
parlance, ſhall be allowed; and one moiety of the ſaid 
penalties and forfeitures ſhall go and be applied to the uſe 
of his Majeity, his heirs and ſucceſſors, and the other 
moiety to the uſe of ſuch officer or officers of the cuſtoms 
or revenue, as ſhall fue and proſecute for the fame re- 
ſpectively, after deducting the charges of proſecution 


* 


— 


+ Seck. 19. By 21. Geo. 3. c. 37. 1.6. © If any perſon or 
perſons hath or have in his, her, or their cuſtody, power, 
or poſſeſſion, or ſhall collect, obtain, make, apply for, or 
cauſe or procure to be made, any ſuch machine, engine, 
tool, preſs, paper, utenſil, or implement, or any part or 
parts thereof, or any ſuch model or plan, models or plans, 
or part or parts thereof, as aforeſaid, with intent to export, 
or that the ſame may be exported to ſome other port or 
place than Great Britain or Ireland, and complaint being 
made, upon the oath of one or more credible witneſs or 


witneſſes, before wy juſtice or juſtices of the peace, that 


there is reaſon to believe ſuch perſon or perſons hath or 
have in his, her, or their cuſtody, power, or poſſeſſion, 
or hath or have collected, obtained, made, applied for, 
or cauſed or procured to be made, any ſuch machine, en- 
gine, tool, preſs, paper, utenſil, or implement, or part or 
parts thereof, or any ſuch made] or plan, ar models or 
plans, cr part or parts thereof, as aforeſaid, with intent to 
export, or that the ſame may be exported, to ſome other 
port or place than Great Brita n or Ireland; then, and in 
any of the ſaid caſcs, it ſhall and may be lawful to and 
for the ſaid juſtice or juſtices of the peace to iſſue his or 
their warrant or warrants to ſeize all ſuch machines, en- 
gines, tools, preſs, papers, nten{ils, or implements, or 
part or parts thereof, and all ſuch models or plans, or part 
or parts thereof, as aforeſaid, and to bring the perſon or 
perſons ſo complained of before him or them, or ſome 
other of his Majeſty's juſtices of the peace for the ſame 


county, city, riding, diviſion, ſhire, ſtewartry, or place; 


64 and 
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and if ſuch perſon or perſons ſhall not give ſuch an ac- 
count of the uſe or purpoſe to which ſuch mac hines, en- 
gines, tools, preſs, papers, utenſils, or implements, or part 
or parts thereof, models or plans, or part or parts thereof, 
is, are, or were intended to be appropriated, as ſhall be 
ſatisfactory to the juſtice or juſtices before whom he, ſhe, 
or they, ſhall be brought as atoreſaid, then, and in ſach 
caſe, it ſhall and may be lawful to and for ſuch juſtice or 
juſtices to cauſe all ſuch machines, engines, tools, preſs, 

aper, utenſils, or implements, or part or parts thereof, 
models or plans, or part or parts thereot, which ſhall 


have been ſo ſeized as aforeſaid, to be detained, and alſo 


to bind the perſon or perſons ſo charged to appear at the 
next aſſizes, general gaol-delivery, or quarter-ſeſſions of 
the peace, for the county, city, riding, diviſion, ſhire, 
ſtewartry, or place, where ſuch offence ſhall be committed, 
with reaſonable ſureties for his, her, or their appearance: 


And in caſe ſuch perſon or perſons ſhall refuſe or negle& on neglect of 


to give ſuch ſecurity, then, and in ſuch caſe, it ſhall and 
may be lawful to and for ſuch juttice or juſtices to com- 
mit ſuch perfon or perſons to the county gaol, priſon, or 
houſe of correction, there to remain until the next aſſizes 
or quarter- ſeſſions of the county, city, riding, diviſion, 
liberty, ſtewartry, or place, where ſuch commitment ſhall 
be, and until he, ſhe, or they, ſhall be delivered by due 
courſe of law. And in caſe any ſuch perſon or perſons 
ſhall be convicted, upon any indictment or information 
againſt him, her, or them, at ſuch aſſizes or quarter-ſeſ- 
ſions of the peace as aforeſaid, of having in his, her, or 
their cuſtody, power, or poſſeſſion, or of having collected, 
obtained, made, applied for, or cauſed or procured to be 
made, any ſuch machine, engine, tool, preis, paper, uten- 
ſil, or implement, or part ar parts thereof, model or plan, 
or part or parts thereof, with ſuch intent as aforeſaid, 
then, and in ſuch caſe, the perſon or perſons fo convicted 
ſhall, for every ſuch offence, forieit and loſe all ſuch ma- 
chines, engines, tools, preſs, papers, utenfils, or imple- 
ments, or part or parts thereof, models or plans, or part 
or parts thereof, which ſhall be ſo ſeized and detained, 
and alfo the ſum of two hundred pounds of lawful money 
of Great Britain; and ſhall ſuffer impriſonment in the 
common gaol of the county, city, riding, diviſion, ſhire, 
ſtewartry, or place, wherein ſuch offender or offenders 
reſpectively ſhall be convicted, for the ſpace of twelve 


months, without bail or mainprize, and until ſuch for- 


feiture ſhall be paid: provided nevertheleſs, that no per- 
{on ſhall be proſecuted for any of the offences aforeſaid 
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+ Hef. 20. By 21. Geo. 3. c. 37. ſ. 7. © The reſpective 
torteitures by this act inflicted upon offenders againſt the 
ſame, ſhall, when recovered (where the ſame 1s not by 
this act otherwiſe provided), go and be applied to the uſe 
of = informez, after the cxpences of the proſecution are 
paid.” 


+ Set. 21. By 21. Geo. 3. c. 37. ſ. 8. © If any ſuit or 
action ſhall be commenced againſt any perſon for what 
he ſhall do in purſuance of this act, ſuch ſuit or action 
ſhall be commenced within fix months next after the fact 
committed, and the perſon ſo ſued may file common bail, 
or enter a common appearance, and plead the genera] 
iſſue Not Guilty, and may give this a> and the ſpecial 
matter in evidence; and if the plaintiff or proſecutor ſhall 
become nonſuit, or ſuffer diſcontinuance, or if a verdi& 
paſs againſt him or her, or if, upon demurrer, judgment 
ſhall be given againſt the plaintiff, the defendant ſhall 
recover treble colts.” 


+ S:4. 22. But by 21. Geo. 3. c. 37. ſ. 9. it is provided, 
That nothing herein contained ſhall extend to the pre- 
venting wool cards, or ſtock cards, not exceeding in value 
four thillings per pair, and ſpinners' cards not exceeding 
in value one ſhilling and fix-pence per pair, uſed in the 
ſaid woollen manufacture, from being exported to any of 
his Majeſty's colonics or plantations in America.“ 


+ Sect, 23. By 22. Geo. 3. c. 60. ſ. 3. it is enacted, That 


it ſhall not be lawful for any perſon or perſons whom- 
ſoever to export from Great Britain to any parts beyond 
the ſeas, any blocks, plates, engines, tools, or utenſils, 
commonly uſed in, or which are proper for the preparing, 
working up, or fiuifhing, of the callico, cotton, muſlin, 
or linen printing manufactures, or any part or parts of 
ſuch blocks, plates, engines, tools, or utenſils; and if any 
perſon or perſons ſhall put, or endeavour to put, on 
board any ſhip, boat, barge, lighter, or other veſſel, not 
bound directly to ſome port in Great Britain, any ſuch 
blocks, plates, engines, tools, or utenſils, or part or parts 
thereof, every ſuch perſon ſhall forfeit all ſuch blocks, 
plates, engines, tools, or utenſils, or part or parts thereof; 
and alſo thall forfeit and pay the ſum of five hundred 
pounds of lawful money of Great Britain, to be Tecovered 
by action of debt, bill, plaint, or information, in any of 
his Majeſty's courts of record at Weftminſter, or in the 
court of ſeſſion in Scetiand reſpectively, wherein no eſ- 
ſoin, protection, or wager of law, nor more than one 


imparlance, ſhall bs allowed.“ 
| Sect: 
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+ Sc. 24. By 22. Geo. 3. c. 60. ſ. 4. It ſhall be lawful Officers em- 
for any officer or officers of his Majeſty's cuſtoms or ex- powered to 
ciſe, and they are hereby required and directed, from time oo 
to time, to ſeize, and ſecure in ſome of his Majeſty's * * * 
warehoutes, all ſuch blocks, plates, engines, tools, or 

utenſils, or part or parts thereof, the exportation whereof 

is hereby prohibited, as he or they ſhall find, or be in- 

formed to be, on board, or in a way of being put on 

board, any ſhip, boat, barge, lighter, or other veſſe}, not 

bound directly to ſome port in Great Britain; and all 

blocks, plates, engines, tools, or utenſils, or part or parts 

thereof, ſo ſeized, ſhall, after condemnation thereof in due 

courſe of law, be publicly ſold to the beſt bidder, to be 

uſed in Great Britain, and not elſewhere ; and one moiety 

of the produce ſhall go to the uſe of his Majeſty, his heirs 

and ſucceſſors, and the other moiety to the 2 or of- 

ficers who ſhall have ſeized and ſecured the ſame.“ 


and 3 ſum of one hundred pounds of lawful money of 
Great 


+ Se. 26. By 22, Geo. 3. c. 60. f. G. 4 If we officer or Penalty on 


officers of his Majeſty's cuſtoms ſhall take, or knowingly officers who 
and willingly permit or allow or ſuffer to be taken, any mall take any 
entry or entries outward, or ſign any cocket or cockets ard for ex. 
or ſufferance, for the ſhipping or exporting of any of the porting any 
ſaid blocks, plates, engines, tools, or utenſils, or part or of the ſaid 
parts thereof, or knowingly ſuſfer the ſame to be done, blocks, &c. 
he or they ſhall forfeit and pay the ſum of 'one hundred 

ounds of lawful money of Great Britain, to be recovered | 
in manner aforeſaid ; and ſhall alſo forfeit and loſe his or | | 
their office or employment, and be for ever rendered in- 1 
capable of holding any office or employment under his | 
Majeſty, his heirs ot ſacceſſors.” = In ; 

. 8 5 ect. 


FN 


4 — lp 
= —ͤ——— nc. ov 1 age 


{ # 
1 
1 

1 

4 


$37 


Forfeitures. 


Iinitation of 


Actions. 


General iſſue. 


Treble coſts. 


No perſon to 
put on board 
zny veſſel for 
exportation 
ans tool, &c. 
in the act ſpe. 
died, 


Or EXPORTING Bri. 


+ Sec. 27. By 22. Geo. 3. c. 60. f. . One moiety of 
« the reſpective torteitures by this act inflifted on offenders 
& againſt the ſame, ſhall, when recovered, go and be applied 
<« to the uſe of his Majeſty, his heirs and ſucceſſors ; and the 
& other moiety to the uſe of the perſon or perſons who 
„ ſhall ſue and proſecute for the ſame reſpectively.“ 


+ Set, 28. And by 22. Geo. 3. C. 60. 1.8. If any ac- 
e tion or ſuit thal! be commenced againſt any perſon for 
& what he ſhall do in purſuance of this act, ſuch action or 
& {uit ſhall be commenccd within fix calendar months next 
« after the fact committed; and the perſon ſo ſued ſhall 
and may file common bail, and enter a common ap- 
“ pcarance, and plead the general iſſue Not Guilty, and 
* may give this act and the ſpecial matter in evidence; aud 
if the plaintiff or proſecutor ſhall became nonſuit, or 
e ſuffer diſcontinuance, or if a verdict hall paſs againſt him, 
or if, upon demurrer, judgment ſhall be given againſt him, 
c then, and in any of the calcs atoreſaid, the defendant ſhalt 
recover treble coſts,” 


+ Sect. 29. By 25. Geo. 3. c. 67. ſ. 1. it is recited, That 
the exportation of the ſeveral tools and utenſils made ufe 
of in preparing, working up, and finiſhing, the iron and 
* ſtee] manufactures of this kingdom, or either of them, will 
enable foreigners to work up ſuch manufactures, and 
« thereby greatly diminiſh the exportation of the ſame from 
„this kingdom: therefore, for the preſerving as much as 
* poſhble to his Majeſty's ſubjects the benefits ariſing from 
c thoſe great and valuable branches of trade and commerce, 
ce it is enacted, That if, at any time after the firſt day of 
% Agi 1785, any perſon or perſons in Great Britain ſhall, 
«© upon any pretence whatſoever, export, load, or put on 
e board, or pack, or cauſe or procure to be loaden, put on 
* board, or packed, in order to be loaded or put on board, 
« of any {hip or veſſel which ſhail be bound to ſome port 
or place in parts. heyoud the teas (except to Ireland), or 
© fjhall lade, or cauſe or procure to be laden, on board any 
ce boat or other veſſel, or ſhall bring, or cauſe to be brought, 
« to any quay, whart, cr other place; in order to be fo laden 
or put on board any ſuch ſnip or veſſel, any tool or uten- 
% fil hezcatter mentioned; that is to ſay, hand ſtamps, dog- 
« head ſtamps, pulley ſtamps, itamps of all ſorts, hammers 
« and anvils for ſtamps, ſcrews for ſtamps, iron rods for 
„ ſtamps, preſſes of all forts, in iron, ſteel, or other metal, 
which are uſed for giving impreſſions to metal, or any 
« parts of theſe ſeveral articles; preſſes of all ſorts called 
*© Cutting-aut Preſſes, beds and punches to be uſed there- 
with; piercing preſſes of all forts, beds and punches ta 

; bs 
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be uſed therewith, either in parts or pieces, or fitted to- 

« ether; iron or ſteel dies to be uſed in ſtamps or preſſes, 

either with or without impteſſions on them; rollers of 

e cait iron, wrought iron, or iteel, for rolling of metal, and 

* frames for the fame ; flaiks or caſting-monlds, and boards 

« uſed therewith ; lathes of all forts for turning, burnithing, 

« poliſhing, either the whole together, or ſeparate parts 

ce thereof; lathe ſtrings, poliſhing bruſhes, ſcoring or thad- 

ing engines, preſſes for horn buttons, dies for horn but- 

« tons, ſheers for cutting of metal, rolled ſteel, rolled metal 

„ with filver thereon, parts of buttons not fitted up into 

buttons or in an unfiniſhed ſtate; engines for chafing, 

« ſtocks for caſting buckles, buttons, and rings; caſt-iron | . 

anvils and hammers for forging mills for iron and copper; 

« roles, ſlitters, beds, pillars and frames for ſlitting mills ; 

« die-finking tools of all forts, engines for making button 

« ſhanks, laps of all ſorts, drilling engines, tools for pinch- 

« ing of glaſs, engines for covering of whips, poliſhing 

6 bruſhes, bars of metal covered with gold or filver, iron or 

*© ſteel ſcrew plates, pins, and ſtocks for making ſcrews, or 

any other tool or utenſil whatſoever, which now is, are, 

or at any time or times hereafter thall or may be uſed in, 

or proper for the preparing, working, finiſhing, or com- 

<« pleting, of the iron or ſteel manufactures of this kingdom, 

or either of them, by what name or names ſoever the ſame 

* ſhall be called or known, or any model or plan, or models 

or plans, of any ſuch tool, utenſil, or implement, or any 

* part or parts thereof; the perſon or perſons ſo offending on penalty cr 

* ſhall, for every ſuch offence, not only forfeit and loſe all forfeiture 

& ſuch tools or utenſils, or parts or parcels thereof, together thercor; 

* with the packages, and all other goods packed therewith, 

if any ſuch there be; and complaint being made, upon 

® the oath of one or more credible witneſs or witneſſes, 

** belore any juſtice or juſtices of the peace, it ſhall and 

“ may be lawtul to and for ſuch juſtice or juſtices of the 

peace to iſſue his or their warrant or warrants to bring 

the perſon or perſons ſo complained of before him or 

them, or ſome other of his Majeſty's juſtices of the peace 

for the ſame county, city, riding, diviſion, liberty, ſhire, | 

„ ſtewartry, or place; and if, when {ſuch perſon or perſons and if the cf. 1 

* ſhall be brought before ſuch juſtice or juſtices, he, ſhe, or fender ſhall! 

they, ſhall not give ſuch an account of the uſe or purpoſe not give a la- 

Fe: 22 - : . tistactory ac- 
to which ſuch tools, utenſils, or implements, and part or unt bekore 

<< parts thereof, and all ſuch model or plan, models or plans, tkemaziftrate, 

© and part or parts thereof, are intended to be appropriated, he thail be 

as ſhall be ſatisfactory to the juſtice or juſtices before bound to ap- 

© whom he, fac, or they, ſhall be brought as aforeſaid, 3 2 {8 

1 5 - _— 4 
then, and in ſuch caſe, it ſhall and may be lawful to and &. | | 

« for ſuch juſtice or juſtices to bind the perſon or . 0 
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or be come 
mitted for 
trial. 


Penalty on 


cConviction.] 


Officers of the 
cuſtoms to 
ſeize all ſuch 
tools, &c. laid, 
or intended 
to be laid, on 
board any out- 
ward · bound 
veſſel; 


ſuch gocds 
ta be fold, 


& 
40 
40 


4 


Or EXPORTING 


Bk. I. 


ſo charged to appear at the next aſſizes, general paol deli - 
very, or quarter- ſeſſions of the peace for the county, city, 
riding, diviſion, ſtewartry, or place, where ſuch offence 
ſhall be committed, with reaſonable ſureties for his, her, 
or their appearance; and in caſe ſuch perſon or perſons 
ſhall refuſe or negle& to give ſuch ſecurity, then, and in 
ſuch caſe, it ſhall and may be lawtul to and for ſuch juſ- 
tice or juſtices to commit the perſon or perſons ſo refuſing 
to the common gaol or houſe of correction, there to be 
kept until the next aſhzes, or next quarter-ſeſſions of the 
county, city, riding, diviſion, thire, ſtewartry, or place; 


where ſuch commitment ſhall be, and until he, ſhe, or 


they, ſhall be delivered by due courſe of law: And in caſe 
any ſuch perſon or perſons ſhall be convicted of any of 
the offences aforeſaid, upon any indictment or informa- 
tion againſt him, her, or them, at ſuch aſſizes or quarter- 
ſeſſions of the peace as aforeſaid, the perſon or perſons ſo 
offending ſhall, for every ſuch offence, forfeit the ſum of 
two hundred pounds of lawful money of Great Britain, 
and ſhall alſo ſuffer impriſonment in the common gaol, 
priſon, or houſe of correction, of the county, city, riding, 
divifion, liberty, ſhire, ſtewartry, or place, wherein ſuch 


offender or offenders thall be reſpeQively convicted, for 


the ſpace of twelve months, without bail or main-prize, 
and until ſuch forfeiture ſhall be paid.” 


+ Sect. 30. By 25. Geo. 3. c. 67. ſ. 2. © It ſhall and may 
be lawful to and for any officer of his Majeſty's cuſtoms 
in Great Britain, and they are hereby required, to ſeize 
and ſecure, in ſome or one of his Majeſty's warehouſes, 
all ſuch tools, utenſils, or implements, or part or parts 
thereof ; and all and every ſuch model or plan, models 
or plans, or part or patts thereof, as ſuch ber ſhall find 
or diſcover to be laid or put on board, or intended to be 
laid or put on board, of any ſhip, veſſel, or boat, which 
ſhall be bound to ſome port or place in parts beyond the 
ſeas (except to Ireland, contrary to the true intent and 
meaning of this act, together with the packages, and all 
other goods packed therewith (if any ſuch there be), and 
they are hereby indemnified in ſo doing; and all tools, 
utenſils, and implements, or part or parts thereof, model 
or plan, models or plans, or part or parts thereof, toge- 
ther with the packages, and other goods packed therewith, 
ſo ſeized and ſecured 2s aforeſaid, ſhall, after condem- 
nation thereof in due courſe of law, be publicly ſold to 
the beſt bidder, by order of the commiſſioners of the 
cuſtoms in Great Britain reſpectively; and one moiety 
of the produce ariſing by the ſale thereof, after deductin 

the charges of condemnation and fale, ſhall be to the uſe 

— 
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« of his Majeſty, his heirs and ſucceſſors, and the other 
« moiety to the officer who ſhall ſeize and proſccute tor 
« the ſame as aforeſaid.” 


I Seck. 31. By 25. Geo. z. c. 67. ſ. 3. © If the captain or Penalty on 
«© maſter of any ſhip, veſſel, or boat, in Great Britain, ſhall me of 
« knowingly or deſignedly permit or ſuffer any tool, utenſil, ar, Ee 
« or implement, or part or parts thereof, or any model or any 4 tools, 
« plan, or part or parts thereof, by this act prohibited to be &c. to be put 
« exported as aforeſaid, to be put on board his ſaid ſhip, on board. 
10 \ellel, or boat, every ſuch captain or maſter ſhall, for 
e every ſuch offence, forfeit the ſum of two hundreg pounds; 
« and if the ſaid ſhip, veſſel, or boat, ſhall belong to his 
« Majeſty, his heirs or ſucceſſors, then the captain or maſ- 
« ter thereof ſhall not _— forfeit the ſum of two hundred 
« pounds, but ſhall alſo forfeit his employment, and be 
<« incapable of holding any office or employment under his 
« Majeſty, his heirs or ſucceſſors.” 


+ Se&. 32. By 25. Geo. 3 c. 67. ſ. 4. If any cuſtomer, Penalty on 
e comptroller, 2 earcher, waiter, or other officer officers of cuſs 
„of the cuſtoms in Great Britain, ſhall take, or knowingly dms taking 
or willingly ſuffer to be taken, any entry outward, or ud, N 
« ſhall ſign any cocquet, warrant, or ſufferance, for the for ſuch tools 
„ ſhipping or exporting of any of the ſaid tools, utenſils, or or utenſils. 
implements, or any part or parts thereof, or any of the 
« ſaid models or plans, or any part or parts thereof, by this 
<6 act prohibited to be exported, or ſhall knowingly or 
« willingly permit, or ſuffer the ſame to be done, directly 
or indirectly, contrary to the true intent and meaning of 
&« this act; every ſuch cuſtomer, comptroller, ſurveyor, 
« ſearcher, waiter, or other officer of the cuſtoms of Great 
© Britain, ſhall, for every ſuch offence, forfeit the ſum of 
„ two hundred pounds, and ſhall alſo forfeit his office, and 
ce be incapable of holding any office or employment under 
cc his Majeſty, his heirs or ſucceſſors.” 


+ Sedt. 33. By 25. Geo. 3. c. 67. 1.5. © If any perſon or Any perſon 
„ perſons hath or have in his, her, or their cuſtody, power, having in pots 
or poſſeſſion, or ſhall collect, obtain, make, apply for, or —_ 80 
© cauſe or procure to be made, any ſuch tool, utenſil, or ma 7 
<« implement, or any part or parts thereof, or any ſuch mo- with intent 
* del or plan, models or plans, or part or parts thereof, as to export the 
&« aforeſaid, with intent to export, or that the ſame may be fame; any jul- 
< exported out of Great Britain to any port or place beyond nis site 
e the ſeas (except to Jreland); and complaint being made, for ſeizing 
e upon the oath of one or more credible witneſs or witneſſes, thereof, and 
before any juſtice or juſtices of the peace, that there is bringing ſuck 
< reaſon to believe ſuch perſon or perſons hath or mo in pg * 

«c is, 


LY 


: 
1 
| 
| 
'1 
j 
- 


448 


and if he ſhall 
not give a ſa- 
tisfactory ac- 

count thereof, 
uch tools, &c. 


may be 
tained, 


the poſſeſſor 
bound over to 
appear at the 


de- 
and 


next aſſizces, 


& c. 


or may be 
committed. 


Penalty in 


caſe © 
* iction, 


Con- 


JJC #1 


his, her, or their cuſtody, power, or poſſeſſion, or hath 
or have collected, obtained, made, applied for, or cauſed 
or procured to be made, any ſuch tool, utenſil, or imple- 
ment, or part or parts thereof, or any ſuchꝭ model or plan, 
or models or plans, or part or parts thereof, as aforeſaid, 
with intent to export, or that the ſame may be exported 
to ſome other port or place than Great Britain or Ireland; 
then, and in any of the ſaid cafes, ?t ſhall and may be law- 
ful to and for the ſaid juſtice or juſtices of the peace to 
iſſue his or their warrant er warrants to ſeize all ſuch 
tools, utenſils, or implements, or part or parts thereof, 
and all ſuch models or plans, cr part or parts thereof, as 
aforefaid, and to bring the perſon or perſons ſo com- 
plained of before him or them, or ſome other of his Ma- 


 jeſty's juſtices of the peace for the ſame county, city, 


riding, diviſion, ſhire, ſtewartry, or place; and if ſuch 
perſon or perſons ſhall not give ſuch an account of the 
uſe or purpoſe to which ſuch tools, utenſils, or imple- 
ments, or part or parts, models or plans, or part or parts 


thereof, is, are, or were intended to be appropriited, as 


ſhall be ſatis factory to the juſtice or juſtices before whom 
he, ſhe, ot they ſhall be bronght as aforeſaid, then, and 
in ſuch caſe, it ſhall and may be lawful to and for ſuch 
juſtice or juſtices to cauſe all ſuch tools, utenſils, or im- 
plements, or part or parts thereof, models or plans, or 
part or parts thereof, which ſhall have been fo ſeized as 
aforeſaid, to be detained, and alſo to bind the perſon or 
perſons ſo charged to appear at the next aſhzes, general 
gaol delivery, or. quarter-fſeflions of the peace for the 
county, city, riding, diviſion, ſhire, ſtewartry, or place; 
where ſuch offence ſhall be committed, with reaſonable 
ſureties for his, her, or their appearance; and in cafe ſuch 
perſon or perſons ſhall-refuſe or negle& to give ſuch ſe- 
curity, then, and in ſuch caſe, it ſhall and may be law- 


ful to and for ſuch juſtice or juſtices to commit ſuch, 


perſon or perſons to the county gaol, priſon, or houſe of 
correction, there to remain until the next aſſizes or quar- 
ter- ſeſſions of the county, city, riding, diviſion, liberty, 
ſtewartry, or place, where ſuch commitment ſhall be, and 
until he, ſhe, or they, ſhall be delivered by due courſe of 
law : And in caſe any ſuch perſon or perſons ſhall be con- 
victed, upon any indictment or information againſt him, 
her, or them, at ſuch aſſizes or quarter- ſeſſions of the 
peace as aforeſaid, of having in his, her, or their cuſtody, 
power, or poſſeſſion, or of having colleQed, obtained, 
made, applied for, or cauſed or procured to be made, 
any ſuch tool, utenſil, or implement, or part or parts 
thereof, model or plan, or part or parts thercof, with fuch 


intent as aforeſaid, then, and in {ſuch caſe, the perſon or 
6« perlons 


E 
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« perſons fo convicted (hall, for every fuch offence, forfeit 
« and loſe all ſuch tools, utenfils, or implements, or part or 
& parts thereof, models, or plans, or part or parts thereof, 
« which thall be ſo ſeized and detained, and alſo the ſum of 
« two hundred pounds of lawful money of Great Britain, 
« and ſhall ſuffer impriſonment in the common gal of the 
„county, city, riding, divihon, ſhire, ſtewartry, or place, 
% wherein ſuch offender or offenders reſpectively thall be 
committed, for the ſpace of twelve months, without bail 
« or mainprize, and until ſuch forteiture {hall be paid.” 


* 


\ 


+ Sect. 34. By 25. Geo. 3. c 67. ſ. 7. Provided always, 
that no perſon ſhall be proſecuted for any ot the offences 
aforeſaid, unleſs fuch proſecution ſhali be commenced 
within the ſpace of twelve calendar months next after 
“ ſuch offence ſhall be committed.“ | 


0 


Lay 


* 


By 25. Geo. 3. c. 67. f. 8 88 
enacted, I hat the fevcral penalties and forfeitures herein- 
before mentioned thall and may be ſued for and recovered 
© by action of debt, bill, plaint, or information, in any of 
& his majcſty's courts of record at //*/tmin/ter, or in the 
« court of exchequer, or in the court of ſeſſion, in Scotland, 
in the name of his majeſty's attorney-general, or lord- 
© advocate, or in the name of ſome officer or officers of the 
« cuſtoms in Great Britain reſpectively, wherein no eſſoin, 
© protection, privilege, wager of law, or more than one 
„ 1imparlance, ſhall be allowed; and that one moiety of 
* the ſaid penalties and forteitures ſhall go and be applied 
to the uſe of his majeſty, his heirs, and tucceilors, and the 
© other moiety to the uſe of ſuch officer or officers of the 
« cuſtoms as ſhall ſue and proſecute for the fame * 
« tively, after deducting the charges of proſecution from 


&« the whole.“ 


+ Sef. 36. By 25. Geo. 3. c. 67. ſ. 9. it is further 
enacted, © That if any ſuit or action {ball be commenced 
« againſt any perſon for what he ſhall do in puriuance of 
„this act, ſuch ſuit or action ſhall be commenced within 
« three months next after the fact committed; and the 
“ perſon fo ſued may file common bail, or enter a common 
« appearance, and plead the general iflue Not guilty, and 
« may give this act and the ſpecial matter in evidence ; and 
« if the plaintiff or proſecutor ſhall become nonſuit, or 
« ſuffer diſcontinuance, or if a verdict pats againſt him or 
« her, or if, upon demurrer, judgment thall be given againſt 
the plaintiff, the defendant ſhall recover treble coſts.” 
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ES 
A 


No perſon te 
have in poſ- ee 
ſeſſion, with 40 
intent to ex- 
rt (except 
to Ireland) „ 
any of the ar- 


Or EXPORTING BL. I. 


+ Sect. 27. By 26. Geo. 3. c. 89. it is enadted, . That 
it ſhall and may be lawtul to export from Great Britain to 
the Britiſb iſlands in the /Y27-[naies, or to any other 


foreign part or place whatever, any tools or utenſils made 


ule of in the iron or ſteel manufactures of this kingdom, 


which might have been legally exported before the paſſing 


of the before-recited act (except the ſeveral articles 
hereinafter particularly enumerated ; that is to ſay, rollers 


either plain, grooved, or of any other form or denomi- 


nation, of caſt-iron, wrought-iron, or ſtcel, for the rolling 
of iron, or any fort of metals and frames, beds, pillars, 
ſcrews, pinions, and each and every implement, tool, or 
utenſil thereunto belonging; rollers. {litrers, frames, beds, 


pillars, and fcrews for ſlitting mills ; preſſes of all forts in 


iron, ſteel, or other metals, which are uſed with a ſcrew 
exceeding one inch and a half in diameter; or any parts 
of theſe ſeveral articles, or any model or models of any of 
the before-mentioned utenſils, implements, and machines, 
or any part or parts thereof; and all forts of utenſils, 
engines, or machines uſed in the caſting or boring of 
cannon, or any ſort of artillery, or any parts thereof, or 
any model or models of tools, utenfils, engines, or ma- 
chines uſed in caſting or boring of cannon or any ſart of 
artillery, or any parts tliereof; hand- ſtamps, dog- head 
ſtamps, pulley ſtamps, hammers, and anvils for ſtamps, 
preſſes of all ſarts, called cutting: out preſſes, beds, and 

unches, to be uſed therewith; piercing preſſes of all 
ferns, beds, and punches to be uſed therewith, either in 
parts or pieces, or fitted together; ſcoring or ſhading 
engines, preſles for horn buttons, dies for horn buttons, 
rolled metal with filver thereon, parts of buttons not 
fitted up into buttons, or in an unfiniſhed ſtate; engines 
for chafing, ſtocks for caſting buckles, buttons, and 
rings; die-finking tools of all forts, engines for making 
button-ſhanks, laps of all ſorts, tools for pinching of 


* glaſs, engines for covering of whips, bars of metals 


covered with gold or filver, burnithing ſtones commonly 
called blood ones, either in the rough ſtate or finiſhed for 


* uſe); any thing in the ſaid recited ad to the contrary in 
* any-wiſe notwithſtanding.” 


+ Se. 38. By 26. Geo. 3. c. 89. ſ. 2. © It ſhall nat 
be lawfu} for any perſon or perſons, in the kingdom of 
Great Britain, to export to parts beyond the ſeas (except 
to Ireland), or to have in his or their poſſeſſion, with the 
intent ſo to export, any of the tools and utenſils herein- 


ticles Lerein {pecified. Recited act, ſo far as relates to exporters of articles therein 


enumerated, to extend to exporters of articles ſpecified in this act. 
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„ + Sa. By 26. Geo. 3. c. 89. f. 4. it is further Continues 
enacted, That this act ſhall continue in force until the of this act. 
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after mentioned; that is to ſay, wire moulds for making 
paper; wheels made of metal, ſtone, or wood, for cutting, 
roughing, ſmoothing, poliſhing, and engraving glaſs; 
purcellas, pincers, ſheers, and pipes, uſed in blowing 
glaſs; potters wheels and potters lathes for plain, round, 
and for engine- turning tools, uſed by ſadlers, harneſs- 
makers, and bridle- makers, namely, cantle-ſtrainers, ſide- 
ſtrainers, point-ſtrainers, creaſing- irons, ſcrew-creaſers, 
wheel- irons, ſeat- irons, pricking-irons, bolſtering-irons, 
clams, head-knives; and that the ſaid recited act, ſo far 
as the ſame concerns the exporters or poſſeſſors of the 
tools and utenſils therein enumerated or deſcribed, ſhall 
extend, or be conſtrued to extend, to all and every the 
exporters or poſſeſſors of the tools and utenfils herein 
enumerated or deſcribed, as fully, to all intents and pur- 
poſes, as if the ſame were repeated and re-enacted in the 
body of this act.” | 


« end of the next ſeſſion of parliament, and no longer.” 
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CHAPTER THE EIGHTY-NINTH. 


EMBEZZLING NAVAL STORES. 


See. 1. BY 9. and 10. Will. 3. c. 41. IT Is RECITED, 

That notwithſtanding divers good laws 
made and enacted, for the preventing of the ſtealing and 
embezzlement of his majeſty's ſtores of war, and naval 


ſtores thoſe frauds, thefts and embezzlements, are fre- 


quently practiſed, and the convicting of ſucu offenders is 
rendered difficult and impracticable, by reaſon it rarely 
happens that direct proof can be made of ſuch offe der's 
immediate taking, embezzling, or carrying away any of 
his majeſty's ſaid ſtores of war and naval ſtores out of or 
from his majeſty's ſtore-houſes, docks, yards, ſhips, ord- 
nance, or other places for keeping and pr-ſerving the 


« ſame, but only that ſuch goods are marked with the king's 


<< 


mark, and found in the cuſtody and poſſeſſion of the ſaid 
perſon accuſed for ſtealing or embezzling the ſame, to the 
great encouragement of ſuch wicked offenders, and to his 


majeſty's and the kingdom's great damage: for preventing 


ſuch embezzlements for the future, and for the more 
effectual execution of the laws and ſtatutes already in 
force againſt ſuch embezzlements and thefts, it is 
there fore enacted, that from and after the four-and- 
twentieth day of June, one thouſand fix hundred 


ninety-eight, it ſhall not be lawful to or for any per- 


ſon or perſons whatſoever, other than perſons autho- 
rized by contracting with his majeſty's principal officers 
or commiſſioners of the navy, ordnance, or victualling- 
office, for his majeſty's uſe. to make any ſtores ot war or 
nayal ſtores whatſoever, wich the marks utually uſed to 


and marked upon his majeſty's ſaid warlike and navel or - 


ordnance ftores; that is to ſay, any cordage of three 
inches and upwards, wrought with a white thicad laid the 
contrary way. or any ſmaller cordage, to wit, from three 


inches downwards, with a twine in lieu of a white thread, 


G g 3 laid 


1. Geo. :. 


e. 25. 
9. Geo. I, 
Co be 


No warlike or 
naval ores, 
except ' the 


king's uſe, 
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& laid to the contrary way as aforeſaid, or any canvas 


„ wrought or unwrought, with a blue ſtreak in the middle, 
or any other ſtores with the broad arrow, by ſtamp, brand, 


or otherwiſe, upon pain that every ſuch perſon or perſons 
„ who ſhall make ſuch goods ſo marked as aforeſaid, not 
being a contractor with his majeſty's principal officers or 
“ commiſſioners of the navy, ordnance, or victuallers, for 
* his majeſty's uſe, or employed by ſuch contractor for that 
% purpoſe as aforeſaid, ſhall, for every ſvch offence, forfeit 
* ſach goods, and the ſum of two hundred pounds, toge- 


Fenalty. * ther with coſts of ſuit ; one moiety whereof ſhall be to his 


& majeſty, and the other moiety to the informer, to be reco- 
* yercd by action of debt, bill, plaint, or information, in 
«© any of his majeſty's courts of record at /Fe/tmin/ter, 
© wherein no eſſoin, privilege, protection, wager of law, 
« injunction, or order of reſtraint, nor more than one 
% jmparlance, ſhall be allowed.“ N | 


Fenalty on + Seck. 2. By q. and 10. Will. 3. c. 41. ſ. 2. it is further 
perſon in enacted, That ſuch perſon or perſons, in whoſe cuſtody, 
rag „Fee « poſſeſſion, or keeping, ſuch goods or ſtores marked as 
ores are © aforeſaid ſhall be found, not being employed as aforeſaid, 
found, &c. and fuch perſon or perſons who thall conceal ſuch goods 
2. Ld, Ray. „ or ſtores marked as aforeſaid, being indicted and con- 
Ea... victed of ſuch concealment, or of the having ſuch goods 
© 82 feat. 3, © found in his cuſtody, poſſeſſion, or keeping, ſhall forfeit 
and 4. the pe- ſuch goods, and the ſum of two hundred pounds, together 
nalty of this“ with the coſts of proſecution, one moiety to his majeſty, 
act may be « and the other moiety to the informer, to be recovered as 
mitigated. 4 aforeſaid, and ſhall alſo ſuffer impriſonment until pay- 

« ment and performance of the ſaid forfeiture, unleſs ſuch 

6 perſon ſhall, upon his trial, produce a certificate under the 

hand of three or more of his majeſty's principal officer; 

„or commiſſioners of the navy, ordnance, or victuallers, 


« exprefling the numbers, quantities, or weights of ſuch - 


„ goods as he or ſhe ſhall then be indicted for, and the 
« occaſion and reaſon of ſuch goods coming to his or her 
“ hands or poſſeſſion.” 


Commiſſion= + Sec. 3. Byg. and 10. Will. 3. c. 41. f. 4. it is further | 


ers of the na- enacted, That the ſaid principal officers or commiſſioners 
1 N of the navy, ordnance, or victualling- office for the time 
Bay fb. © being, may ſell and diſpoſe of any of the ſtores aforeſaid, 
(id ſtores fo © fo marked as aforeſaid, as they did or might have done 
marked, c. „ before the making of this act; and that ſuch perſon or 
c perſons as heretofore have or ſhall hereafter buy any ſuch 
& ſtores, or other ſtores ſo marked as aforeſaid, of the faid 
« principal officers or commanders, or by their order, may 


« keep and enjoy the fame without incurring the penalty of 


8 «66 this 
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this act, or any law to the contrary whatſoever, upon 
producing a certificate or certificates under the hand and 
ſeal of three or more of the ſaid principal officers or 
commiſſioners of the navy, ordnance, or victualling- 
office, that they bought ſuch goods from them the ſaid 
principal officers or commiſſioners, or from ſuch perſon 
or perſons as did buy the ſaid ſtores from the ſaid prin- 
cipal officers or commitlioners, at any time before ſuch 
ſtores were found in their cuſtody; in which certificate 
or certificates the quantities of ſuch {ſtores ſhall be ex- 
preſſed, and the time when and where bought of the ſaid 
commiſſioners, who, or any three or more of them, for 
the time being, are hereby impowered and directed, from 
time to time, to give to ſuch perſon or perſons who thall 
deſire the fame, and have bought, and ſhall hereafter buy 
any of the aforeſaid ſtotes, within thirty days after the 
ſale and delivery of the ſaid ſtores ſo ſold, or to be ſold as 


aforeſaid.“ 


+ Seat. 4. By 9. and 10. Will. 3. c. 47. ſ. 5. it is further 


enacted, ** That in cafe any perſon or perſons ſhall be ſued 


cc 
ce 
60 
cc 


cc 
cc 
60 
cc 
cc 
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or proſecuted for or by reaſon of their diſcovering or 


ſeizing any ſuch ſtores or goods ſo marked as aforeſaid, 


that in every ſuch caſe ſuch perſons fo ſued or proſecuted 
may plead the general iſſue, and give this act and the 
ſpecial matter in evidence: and in cafe that upon the 
trial of ſuch iſſue the defendants fo ſued tha'l make proof, 
that ſuch goods or ſtores, ſo diicovered or ſeized by them, 
were ſo marked as aforeſaid, and that the plaintiffs or 
proſecutors in ſuch ſui: or proſ:cution ſhall not at ſuch 
trial make good proof that they were ſo employed, or had 
ſuch certikcate as aforeſaid, before ſuch diſcovery and 
ſeizure made, and that they did ſhew the ſame unto ſuch 
defendants before ſach ſuit or proſecution commenced or 
brought, ſuch defendant {hall be acquitted, and found not 
guilty thereupon; unleſs ſuch defendants, upon fight of 
ſuch certificate, did not deliver back unto ſuch plaintiffs 
or proſecutors, at their requeſt or otherwiſe, all ſuch 
goods and ftores ſo ſeized, in as good plight and condition 
as they were at the time of ſuch certificate ſhewn; and in 
caſe any ſuch defendants ſhall be fo or otherwiſe acquitted 
on ſuch trial, and that ſuch plaintiffs or proſecutors 
ſhall diſcontinue ſuch their ſuit or proſecution, or be 
nonſuited therein, ſuch defendants ſhall recover treble 


colts.” 


+ Se. 5. By 9. and 10. Will. 3. c. 41. f. 8. it is further 


enacted, That nothing in this ac contained ſhall be 


diſtreſs, ſo they be teſtored. 


G 24 con- 
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* conſtrued to hinder any the principal officers and com- 


v. Geb. I. c. 8. 


The ſaid, offi - 
Cer rpower- 
ed to enquire 
of the imbe— 
zilment of 
naval ſtoree, 
nd puniſh 
the oHenders. 


Wen the 
goods imbe— 
zilled ate uu— 
der the value 
of twenty thil- 
linge, ottender 


ſhall be fincd. 


„ mifſſioners of the navy, or any chief commander of any 
& of his majeity's ſhips at fea, to lend any of his majeſty's 
« ſtores to any merchant {hip or veſſel in diſtreſs or. other- 
« wile, as might lawfully be done before the making of this 
«& act, in caſe ſach goods ſo lent be reſtored with all poſſible 
© conveniency; and provided ſuch perſon or perſons ſo 
% borrowing the faid ſtores, from time to time have ſuch 
& certificate as aforctaid, which the ſaid principal officers 
© and commifſioners of the navy, or commander in chief, 
& are hereby required to give. to the party or parties that 
„ ſhall to borcow the tame.” [This made a publick ac by 
. Geo. 1. fell. . 6. 25. fect. 14.] 


+ $:7. 6. By x. Geo. 1. it. 2 25. . 3. it is further 
enacted, © That the faid principal officers and commiſ— 
% floners of his majeſty's navy, or any one or more of them, 
& ſhall have hereby power to enquire, and by warrant under 
& his or ther hands and feals, to empower any perſon or 
5 perſons to tcarch for the tame in all places, in like man- 
& ner as juſtices of peace may do in caſe of felony, and 
% punith the offenders by ſuch fine and impriſonment, as 
« aforeſaid, the valnc of the goods ſo imbezilled or filched 
„% a y, not excecding tlie fum of twenty ſhillings, and 
« cauſe the goods to be brought in again, and if the offence 
« be of ſuch nature as doth require an higher and ſeverer 
c puniſhment, then that they, any one or more of them, 
„% may commit ſuch offender to the next gaol, or to the 
« cuſtody of their meilenger or meſſengers aforeſaid, till he 
« or they offending enter into recognizance with ſurety or 
« fureties, according to the nature of the offence, to appear 
& and anſwer to the fame in his majeſty's court of exche- 
ic quer or other court, where his majeſty thall queſtion him 
* or them for the fame, within one year following, or pro- 
& ceſs duly ſerved tor that purpoſe on ſuch offender or 
« offenders.” | 


+ Se. 7. By 1. Geo. & ft. 2. c, 25. ſ. 4. it is further 
enacted, * That the treaſurer, comptrolier, ſurveyor, clerk 
& of the acts, and commiſſioners of the navy, for the time 
„ being. or any one or more of them, where the goods fo 
% imbezilled, taken, or carried away, ſhall be under the 
« value of twenty ſhillings, ſhall have full power and 
authority, upon the oath of one or more witneſſes (which 
*« they or any of them have hereby power to adminiſter), 
& or confeſſion of ſuch party fo offending, as aforeſaid, or 


„other legal proof thereof, to convict the party or parties 


« ſo offending, by writing under his or any of, their hands 
and ſeals, and to impole ſuch fine or fines upon all or 
| | * every 
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every ſuch perſon or perſons fo offending and convicted, 


as aforclaid, as to the ſaid treaſurer, comptroller, ſurveyor, 
clerk of the acts, and the commiſſioners of the navy, for 
the time being, or any one or more of them, ſhall in his 
or their diſcretion ſeem meet; the ſaid fine or fines not 


exceeding double the value of the naval goods, proviſions, 


victuals, ftores, or ammunition ſo imbezilled, or carried 

away; which fine or tines ſhall be levied by diſtreſs and Fine to be 

ſale of che goods of ſuch offender, by virtue of the warrant levied by dif- 

of ſuch officer or officers who ſhall ſo convid the ſaid treſs, and for 
: want thereof 

offender, directed in manner aforeſaid, to the perſon or impriſonment 

perſons aforeſaid, returning the overplus, if any be, to the for three 

owner of ſuch goods; or in caſe no ſufficient diſtreſs can months. 

be found, as aforeſaid, the party or parties fo offending 

ſhall, by virtue of the warrant of ſuch officer before whom 

ſuch perſon or perſons ſhall be convicted, be impriſoned 

in the next gaol for any ſpace of time not exceeding three 

months, without bail or mainprize.” 


+ Sect. 8. By 1. Geo. 1. ſt. 2. c. 25. ſ. 5. it is further Naval ſtores 


enacted, © That the ſaid treaſurer, comptroller, ſurveyor, imveziiled 
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clerk of the acts, and commiſſioners of the navy for the —_ ae 
time being, or any one or more of them, upon oath of de i 
one or more credible witneſſes (which he and they have warrant of tlie 
hereby power to adminiicer,. teſtifying, That his majeſty's ſaid treaſurer, 
naval goods, ſtores, ammanition, or naval proviſions, or &&. 

any part thereof, are conveyed into any ſhip or veſſel 
whatſoever, and mentioning the name of ſuch ſhip or 

veſſel being at anchor, and not ready to fail that tide, 

within any of the roads, harbours, creeks, or rivers, within 

his majeſty's dominions, or any perſon or perions by 

their or one of their warrant or warrants (in which 

warrant or warrants the quantity or quality of ſuch goods 

{hall be ſpecified), thereunto authorized and appointed 

in the day-time, ſhall have full power and authority to go 

on board any ſuch ſhip or veilel whatſoever, being within 

any of the places aforeſaid; and in cate reſiſtance or re- 

fuſal be made upon demand, to enter and break open the 

hatches and cabbins, or other places of ſuch ſhip or 

veſſel, and ſearch therein for any ſuch naval goods, ſtores, 
ammunition, or proviſions belonging to his majeſty's 

navy, which have been imbezilled, purloined, and taken 

away; and the ſame to ſeize, take, and carry away to any 

of his majeſty's yards or ſtorehouſes, to be applied to his 

majeſty's uſe, unleſs the ſaid officers and commiſſioners, 

upon hearing the matter, ſhall find they were unduly 

ſeized, and therenpon reitore them to the party claiming 

the lame, which they are hereby empowered to do,” 


+ Sect, 
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+ Se. 9. By 9. Geo. 1. c. 8. ſ. 3. which recites the two 
ſtatutes above-mentioned; it is enacted, ** That if any per- 
* fon or perſons ſhall be lawfully convicted of having in 
his, her, or their cuſtody, any timber, thick ſtuff, or 
«© plank, marked with the broad arrow, by ſtamp. brand, or 
« otherwiſe, or of concealing any timber, thick ſtuff, or 
ic plank fo marked; every ſuch perſon ſo offending ſhall 
futter, forfeit, and pay, as for having, keeping, or con- 
« cealing any other warlike, naval, or ordnance ftores con- 


e trary to the {aid act.“ 


+ $e2. 10. By 9. Geo. 1. c. 8. ſ. 4. it is further 
enacted, „That it ſhall and may be lawful to and for any 
„judge, juſtice or juſtices, before whom any offender or 
«© offenders ſhall be convicted of any of the crimes or 
« offences before recited, enacted, or mentioned in this act, 
* to mitigate the penalty for the ſame, as he or they ſhall 
„ ſee cauſe, and to commit the offender or offenders ſo 


convicted to the common gaol of the county or place 


Juſtices of 
aſſize or quir= 
tet ſclliuns 
may ry of 
fencesrelating 
to rhe ſto cs, 
We. 


*© where the offence ſhall be committed, there to remain 
« without bai! or mamprize until payment be made of the 
tt penalty and forfeiture impoſed by this or the ſaid former 
« act, or mitigated as aforeſaid, or to punith ſuch offender 
« or offenders corporally, by cauſing him, her, or them to 
«© be publickly whipped, or committed to ſome publick 
« workhouſe, there to be kept to hard labour for the ſpace 
« of fx months, or a leſs time, as to ſuch judge, juſtice, or 
te juſtices, in his or their diſcretion ſhall ſeem meet; any 
« thing in the faid recited act, or in any other act, to the 
« contrary notwithſtanding.“ | 


+ Sect. 11. By 9. Geo. 1. c. 8. ſ. 5. it is further enatted, 
„That where any diſpute inall ariſe between the perſons 
« upon whole informations or oaths any perſon or. perſons 
« offending in the premiſes, or againſt the ſaid former act, 
& ſhall be proſecuted and convicted, touching any right or 
« title to any of the forfeitures or penalties betore-men- | 
« tioned, or any part thereof, the judge, juſtice, or juſtices 
% before whom ſuch offender or offenders ſhall be convicted, 
«© ſhall examine the matter, and finally determine the 


« fame.“ 


+ Se. 12. By 17. Geo. 2. c. 40. f. 10. for explaining 
and amending the faid ſtatutes of 9. and 10. Will. 3. c. 41. 
and q. Geo. 1. c. 8. it is cnaRed, ** That it ſhall and may be 
« lawfu! to and for any judge, juſtice, or juſtices at the 
« aflizes, or juſtices of the peace at the general quarter- 
« jeſſions to be holden for any county, city, borongh. or 
«© town- corporate, to hear, try, and determine, by indict- 

6 | | «© ment 
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6 ment or otherwiſe, all or any the crimes or offences men- 
«« tioned in the faid recited acts; and that the ſaid judge, 
© juſtice, or juſtices of athze, or juſtices of peace as afore- 
1% {aid, before whom ſuch offender or offenders thall be 
« indicted, or tried and convicted of all or any the crimes 
or offences in the ſaid recited atts mentioned, may impoſe 
« any fine, not exceeding the ſum of two hundred pounds, 
« on fuch offender or offenders; one moiety to be paid to 
« his majeſty, and the other moiety to the informer; and 
may mitigate the ſaid penalty and forfeitures inflicted by 
the ſaid recited acts, or either of them, and to commit 
« the offender or offenders ſo convicted and fined to the 
common gaol of the county or place where the offence 
& ſhall be committed; there to remain without bail or 
% mainprize until payment be made of the penalty and for- 
« feitures impoſed by this or the ſaid former acts, or miti- 
« gated as aforeſaid; or in licu thereof, to puniſh ſuch 
** offenderor offenders in the premiſes corporally, by cauſing 
« him, her, or them to be publickly whipped, and com- 
« mitted to ſome houſe of correction or publick workhouſe, 
ce there to be kept to hard labour for the ſpace of three 
« months, or leſs time, as to ſuch judge, juſtice, or juſtices 
« of aſhze, or juſtices of the peace, ſhall in his or their 
&« diſcretion ſeem meet; any thing in the ſaid recited acts, 
& or in any other act, to the contrary notwithſtanding.” 


+ Se. 13. By 9. Geo. 3. c. 30. ſ. 5. for the more ſpeedy Treaſurer, 
and effectual bringing to juſtice perſons who ſhall be guilty and other offi- 
of ſtealing or embezzling his majeſty's naval ſtores, 1T Is cers of the na- 
ENACTED, © That it ſhall and may be lawful to and for PO 
5 : ered to act as 

the treaſurer, comptroller, ſurveyor, clerk of the acts, or juſtices in any 
e any commiſſioner of the navy for the time being, and they of the caſes 
are hereby reſpectively authorized and impowered, from here men- 

<« time to time, in all places whatſoever, to do, perform, tioned. 
« excrcite, and execute, the office and duty of a juſtice or 
« juſtices of the peace, to all intents and purpoſes whatſo- 
ever, in cauſing any perſon or perſons who ſhall, at any 
& time or times, be charged with ſtealing or embezzling 
* any naval ſtores, the property of his majeſty, his heirs, or 
* ſucceſſors, to be apprehended, committed, and proſecuted, 
„for the ſame; and all conſtables, headboroughs, keepers 
of gaols and priſons, and all other officers Whatſocver, 
* ſhall, and they are hereby reſpectively required, from time 
« to time, diligently to execute, perform, and obey, all ſuch 
« warrant and warrants as ſhall be made, directed, iſſued. 
„ or given to them, or any of them, by any one or more 
ce of the perſons aforeſaid, touching any of the matters and 
things hereinbefore contained.“ 


7 8 act. 


e 
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Rex v. Black- + Sea. 14. It is ſaid, that if a peace-officer, who in 
man at aii ſearching for other goods diſcovers naval ſtores, and an 


grows, Hilary information is filed in purſuance of ſuch diſcovery from 


Se, 3, him, he is to be deemed the informer within the meaning 
4 of the ſtatute 17. Geo. 2. c. 4. f. 10. 


Rex b. Black- f Secf. 15. It is faid alſo, that although the ſtatute 

man. 17. Geo. 2. c. 40. leaves an option in the Judge either to 
inflict corporal puniſhment or impoſe a fine, the expectation 
of a ſhare of ſuch tine will render a witneſs incompetent on 
an information founded on 9. and 10. Will. 3. c. 41. 


Ker v. kn- + Seck. 16. It is alſo ſaid, that the commiſhoners of the 
nell and Ano- navy cannot grant a warrant of commitment againſt any 
ther, Kent, perſon for having naval ſtores in his cuſtody, contrary to 
Lent Aibzes, g. and 10. Will. 3. C. 41. until an indictment has been pre- 


eee og ferred and found againſt ſuch offender. 


Baron. | 
Willis's caſe, I. Sc. 17. It ſeems alſo agreed, that although the 


Hicks's Hall, indictment ftate that the priſoner * then or at any time 

Oct. Seſſions, before, not being a contractor with or authorized by the 

L791. „ principal officers or commiſſioners. of our ſaid lord the 
«© king, of the navy, ordnance, or victuallers or victualling— 
office, tor the uſe of our ſaid lord the king, to make any 
„ ſtores of war, &c.“ yet that it is not incumbent on the 
proſecutors to prove this negative averment, but that it is 
incumbent on the defendant to ſhew, if the truth be ſo, 
that he is within the exception in the ſtatute. 


CHAP. 


CHAPTER THE NINETIETH, 


Or EXERCISING A TRADE 
WITHOUT HAVING SERVED 


As an APPRENTICE. 


+ Sect. 1. BY „ EI c. 4. . „% enacted, „That None may uſe 


„it ſhall not be lawful to any perſon or any manual 


4“ perſons, other than ſuch as now do lawfully ufe or exer. 2ccuparion » 
except he hath 


« Ci 

ciſe any art, myſtery, or manual occupation, to ſet up, been appren- 
*« occupy, uſe, or exerciſe any craft, myſtery, or occupation, tice to the 
© now uſed or occupied within the realm of England or me, &c. 


« ales; except he ſhall have been brought up therein 37- Eliz. c. 5. 
2 2. Go. 2. c. 44. 


e ſeven years at the leaſt as an apprentice, in manner and 

A . 3- Buiſtr 179. 
* form aboveſaid; nor to ſet any perſon on work in ſuch 1. Roll. 10. 
ce myſtery, art, or occupation, being not a workman at this 2. Roll 391. 
& day; except he ſhall have been apprentice as is aforeſaid : Stileszz3. 383. 
& or elſe having ſerved as an apprentice as is aforeſaid, ſhall — —of rag 
or will become a journeyman, or be hired of the year; TN 5 4 
upon pain that every perſon willingly offending, or gar. 2. c. 3. 
„ doing the contrary, ſhall forfeit and loſe for every default ſ. 1. 
& forty thillings for every month.“ 7. Lutw. 164. 

| 1. Lev. 87. 


2. Lev. 206. 8. Co. 129. 11. Co. 54 Cro. El. 737. Cro. Jac. 35. 178. 538. Cro. 
Car. 316. 347. 499. 516. Hob. 211. 183, Noy 5. 1. Vent. 8. 51. 142. 174. 326. 
346. 364. 3. Keb. 816. 843. 1. Mod. 26. 2. Mod.2.6. 3. Mod. 313. 2. Ld. Ray. 
3188, 1243. Sce 1. Burr. 5. 251. 389. 2. Burr. 1036. 4. Burr. 2449. 2. Wu. 40. 


* 


iz. Car. 2. c. 15. Hemp-workers of all 
« kinds, net makers, and makers of tapeſtry-hangings, are 
« excepted ;, who may ſet up without having ſerved ſeven 


66 years.” 


+ Set. 3. By 3. Geo. 3. c. 8. „ All officers, mariners, 
& and ſoldiers, who have been employed in his majeſty's 
& ſervice, and not deſerted, may exerciſe ſuch trades as 
5 they are apt for, in any town or place.“ 


1 Sect, 
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+ Sect. 4. By 17. Geo. 3. c. 33. With reſpect to the 
* counties of Middleſeæ, Ej/ex, Surrey, and Kent, for want of 
a ſufficient number of perſons who have ſerved appren- 
„ ticeſhips to the trade of a djer, it ſhall be lawful for any 
« perſon exerciſing that trade within any of the faid 
counties, to employ ſuch number of journeymen, ſer- 
« yants, and labourers, as he ſhall have occaſion for, with- 
« out incurring any penalty.“ 


* hog + Sea. 5. It is decided, that an information qri tam may 

b. Williams, 8 : 

. be brought at the quarter- ſeſſions upon this ſtatute, 

Ball gu tum v. Þ+ Set. 6. It is alſo decided, that although the ſtatute 

Cobus, mentions only “ city, market- town, or corporation,” yet 

3. Burr. 367. an information gui tam for exerciſing a trade at the pariſb of 
A. in ſuch a county, &c. is good. | 


Bull. N. P. + Se. 3. It alfo ſeems, that the above ſtatutes reſtrain 
"WY perſons from carrying on trades in country v://ages unlets 
Rex v. Fur- they have ſerved as apprentices to ſuch trade; but it is ſaid 
_—_ 1. Mod. to be the practice to find for the defendant, if it appear that 
TE the trade was carried on in a ſmall village. | 


3. Co. 129. + S:4.8. It ſeems alſo agreed, that it reſtrains unquali- 

2. Salk. 6x1, fied perſons from ufing any trade carried on at the time of 
| paſſing, or which is mentioned in the third ſection of the 
(a) Hard. 54. ſtatute; as the trade of a draper (a), an ironmonger (5), 
Stiles 223. fſoap-maker (cy cutler (4), brewer (e), baker /), taylor (g), 
(5) Cro. Car. upholſterer (Y), point-maker (i), ſpurrier (4), tyler (J fell- 
Gx eb. 403. monger (n), tanner (), barber (o), cook (p). ; 
(d) Palm. 543. (e) Cro. Jac. 178. (J) 2. Roll. 376. (g) t. Lev. 243. (5 2. Salk. 
611. () Cro. Car. 516. (4) Cro. Jac. 179. (2) 4. Mod. 145. (n) 2. Salk. 611. 
() 2. Burr. 1035. (6) 1+ Lev. 87. () 8. Co. 129. 


(7) 1. Saund. 4 Sef, 9. It ſeems alſo, that a perſon having the free- 
277 1 dom of a city does not releaſe him from the reſtraint of this 
| * arton ſtatute (3); nor his being an alien or denizen (v7), or hav- 
( Show. 266. ing ſerved as an apprentice to another trade (s), or even ta 
(0 Noy 5. the widow of a qualified trader, unleſs the atlifted her huſ- 


Carth. 163. band ſeven years (t). 


Hobbs v. I Sec. 10. It is alfo decided, that an unqualified maſter 

Voung, cannot carry on a trade by means of qualified journeymen; 

2. Salk. 610. for the intent of the ſtatute is to annex the benefit of trade 
to ſuch as have undergone the hardſhip of learning it, and 
few would take the trouble of being apprentices if they 
might employ others to work for them. | WY 


+ Se A. 


Ch. 90. HAVING SERVED AS AN APPRENTICE, 463 


+ Sea. 11. But it is ſaid that this ſtatute does not extend : Bulſt. 190. 


to trades where no {kill is required. Salk. 611. 
| I. Ven 326. 


2. Lev. 230. Cro. Car. 499. 


I Sect, 12. It is alſo decided, that a perſon who works Beach 2. 
at a trade as @ jour neyman is not liable to the penalties of this Turner, 
ſtatute, although he is not qualified to ſet up in it. 4+. Burr. 2449. 


+ Sef. 13. It is certain alſo that a man may brew, bake, g. Co. 129. 
or uſe any other lawful trade or manual occupation for tlie 
uſe of himſelf or his family, and may employ ſervants {k:!l« 
ful therein, but he cannor ſell for lucre or gain, or retain an 
apprentice therein. 


+ Sed. 14. It is alſo decided, that a qualified maſter may Reynard v 
take a partner who has not ſerved as an apprentice to the Chace, 
trade, provided the partner only thare in the profits thereof, 1. Burr. 2. 
and do not actually exerciſe the trade himſelf. 


+ Se. 15. It is alſo decided, that if a perſon has exer- 2. Will. 168. 
ciſed and followed any trade as a maſter, or hath followed Bl. Rep. 233. 
two or more different trades without interruption or impe- 
diment for the term of ſeven years, be 1s not liable to be 
proſecuted on this ſtatute. 


+ Cect. 16. Tt hath alſo been decided, that ſerving as an 1. Salk. 67. 
apprentice at any place, whether in 4ng/and, in ales, or 
any other place, is ſutficient. 
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CHAPTER THE NINETY-FIRST. 


or DOG STEALING 


Sect, 1. BY 10. Geo. 3. c. 18. f. 1. it is enacted, That 

& if any perſon ſhall ſteal any dog or dogs, 
of any kind or fort whatſoever, from the owner or owners 
thereof, or from any perſon or perſons intruſted by the 
owner or owners thereof with ſuch dog or dogs; or ſhall 
tell, buy, reccive, harbour, detain, or keep any dog or 
dogs of any kind or ſort whatſoever, knowing the ſame 
to have been ſtolen as aforeſaid, every ſuch perſon, upon 
being convicted thereof upon the oath of one or more 
credible witneſs or witneſſes, or by his or her own con- 
feion, before any two or more juſtices of the peace for 
any county, riding, diviſion, or place, ſhall, for the firſt 
offence, forteit and pay ſuch ſum of money, not exceed- 
ing thirty pounds, nor leſs than twenty pounds, as to ſuch 
Juitices ſhall feem meet, together with the charges previous 
to, and attending ſuch conviction, to be aſcertained by 
ſuch juſtice before whom ſuch offender ſhall be convicted: 
and in caſe ſuch penalty ſhall not be forthwith paid, fuch 
juſtices ſhall commit the offender to the common gaol or 
hoaſe of correction, there to remain without bail or 
mainprize for any time not excceding twelve calendar 
months, nor leſs than ſix calendar months, or until the 
penalty and charges ſhall be paid: and if any perſon, 
having been convicted as aforeſaid, ſhall afterwards be 
guilty of the like offence, and ſhall be thereof convicted 
in like manner as aforeſaid, every ſuch perſon ſhall, for 


465 


Firſt oFencg 
to forfeit not 


leſs than 
tw enty 


pounds, &. 


every ſuch offence, forfeit and pay ſuch ſum of money, $ubſcquent 


not exceeding fifty pounds, nor leſs than thirty pounds, offence to for- 


as to ſuch juſtices ſhall ſeem meet, together with the 
charges previous to, and attending ſuch conviction, to be 
aſcertained by ſuch juſtices before whom ſuch offender 
or offenders thall he ſo convicted: which ſaid penalties, 
or any of them, when recovered, ſhall be paid, one 


' moiety thereof to the informer, and the other moiety 


to the poor of the pariſh where the offence ſhall be com- 
mitted; and, upon nonpayment thereof, ſuch juſtices 
ſhall commit ths offender to the common gaal or houſe 
Vol. Il, H h | « of 


feit no- 


lets 


than thirty 
pounds, &c. 
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uſtices to 
rant War- 
rants, &c. 


Juſtices may 
cauſe to be 
drawn up the 
following 


Form of con- 
viction. 
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of correction, there to remain without bail or mainprize 
for any time not exceeding eighteen months, nor leſs 
than twelve months, or until the penalty and charges 
& ſhall be paid; and ſnch juſtices ſhall alſo order the ſaid 
ottender to be publickly whizeped, within three days after 
© ſuch commitment, in the town wherein ſuch gaol or 
C houſe of correction {hall be, between the hours of twelve 
& and one of the clock.“ 


+ S:8.2. By 10. Geo. 3. c. 18. ſ. 2. it is further enacted, 
& That it ſhall and may 2 lawful to and for any one or 
© more of his majeſty's juſtices of the peace in and for any 
& county, riding, diviſion, or place, upon information to 
e him or them made for that purpoſe, to grant a warrant or 
« warrants to fearch for any dog or dogs itolen as aforeſaid, 
& and in caſe any ſuch dog or dogs, or the ſkin or ſkins of 
“ {ach dog or dogs, ſhall upon tuch ſearch be found, to 
e take and reſtore every ſuch dog or dogs, or ſuch ſkin or 
„ ſkins, to the owner thereof; and the perſon or perſons in 
« whoſe cuſtody or poſlethon any ſuch dog or dogs, ſkin or 
„ ſkins, ſhall be fo found (in cafe it ſhall appear that ſuch 
*« perſon was privy to ſuch dog or dogs having been ſtolen 
te as aforeſaid, or that ſuch ſkin or ſkins was the ſkin or 
* {ſkins of any dog or dogs ftolen as aforeſaid), ſhall re- 
« ſfſpectively be fubject and liable to the like penaltics and 
“ puniſhments as perſons convicted of ſtealing any dog or 
« dogs are hereinbctore made ſubject and liable to.“ 


+ Ses. 3. By 10. Geo, 3. e, 18. . 3. it is further 
enacted, © That all juſtices of the peace, before whom any 
0 perſon or perſons hall be convicted of any offence againit 
& this act, ſhall and may cauſe the conviction to be drawn 
& up in the following form of words, or in any other form 
« of words to the ſame eſſect, as the caſe ſhall happen: 


© 912, 
BE it remembered, That on the day of 
zz in the year of Uur Lord 
A. B. is convicted before us of his majeſty's 


Appeal. 


« juitices of the peace for the county of 
« (ſpecrfying the offence, and the time and place when and where 
6 the Jame was committed, as the caſe ſhall be). ; 
Given uncer our hands and ſeals, the day and 
„ . 


+ Set 4. By 10. Geo. 3. c. 18. f, 3. it is further enacted, 

« That if any perſon thall think himſelf or herſelf aggrieved 
« by any thing done in purſuance of this act, ſuch perſon 
„may appeal to the juſtices of the peace at the next general 
| f 15 Quarters 


Ch. gr. Or DOG. STEALING 


% quarter- ſeſſion of the peace, to be held for the county or 
„place wherein the cauſe of complaint ſhall ariſe, and 
within four days after the cauſe of ſuch complaint ſhall 
« have ariſen; fuch appellant giving, or caufing to be 
„given, fourteen days notice at leaſt, in writing, of his or 
« her intention to bring ſuch appeal, and of the matter 
thereof, to the perſons whoſc acts are complained againit ; 
& and, within two days after fuchi notice, entering into a 
„ recognizance before ſome juſtice of the peace. for ſuch 
county or place, with two {ſufficient ſureties, conditioned 
eto try ſuch appeal, and abide the order of, and to pay ſuch 
« coſts as ſhall be awarded by, the juſtices at fuch quarter- 
c ſeſſion: and the faid juſtices at ſuch ſeſſion, upon due 
proof of fuch notice being given as aforeſaid, and of the 
entering into ſuch recognizance, ſhall hear and finally 
« determine the cauſes and matters of ſuch appeal in a 
& ſummary way, and award ſuch coſts to the parties appea]- 
ing, or appealed againſt, as they the ſaid juſtices ſhall 
„ think proper; and the determination of ſuch quarter- 
« ſecſhons ſhall be final, binding, and concluſive, to all 
« intents and purpoſes; and no order made concerning 
« any of the matters aforeſaid, or any other proceedings 
to be had, touching the conviction or convictions of any 
«© offender againſt this act, ſhall be quaſhed for want of 
form, or be removed by certiorari or any other writ or 
e proceſs whatſoever, into any of his majeſty's courts of 
«© record at I/eftminſter.” 


467 


+ Sef?. 5, It is faid, that in an information on this Add. P. 8. 


ſtatute it is indiſpenſably neceſſary to deſcribe the particular 221. 


kind of dog which is alledged to have been ſtolen. 


+ Sect. 6. It is alſo doubted whether, from the inaccu- Burn's Juſ. 


rate manner in which this ſtatute is worded, it would be rice. 


penal to ſteal a bitch. 
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CHAPTER THE NINETY-SECOND. 


W 


AMING is permitted in England upon every poſſible ſub- Dalton c. 48. 
ject, except where it is accompanied with circumſtances Cow per 37. 
repugnant to morality or public policy; or where, as in 738. 
h 5 ts tn ad Cel 4. Comm. 169. 
certain ſpecial caſes, it is reſtrained by poſitive ſtatutes. 2. Vernon 7. 
2. Ventris 273. 


I ſhall therefore endeavour to ſhew how far gaming is 2. Bac. Abr. 
permitted or condemned by the common law, and in what 519. 
caſes it is reſtrained by ſtatute, under the following heads: 


1. Wagers or bets. 

2. Keeping , common gaming-houſe. 
3. Exceflive gaming. 
4. Horſe- races. | 

5. Pretended lotteries. 

6. Foreign lotteries. 

7. Inſurances. 

8. Stockjobbing. 

And firſt as to WAGERS OR BETS, 


+ Sect. 1. A wager or bet is a contract entered into, 2. Ventris 275. 
without colour or fraud, between two or more perſons, for Ld. Ray. 1035. 
a good confideration, and upon mutual — to pay a 6: Mod. 129. 
ſtipulated ſum of money, or to deliver ſome other thing, to aun 
cach other, according as ſome prefixed and equally uncer- 
tain contingency ſhall happen within the terms upon which 
the contract is made. | 


H h 3 And 
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And upen this ſpecics of gaming the followi ing points 


] 
appear to have been relolved : 


Andrews u. 

Herue, 1. Lev. 
3 
Sce Grumbals 


v. Aucher, 
1. Sid. 314. 


Vide the Caſe 


of Jones v. 
Da Cotta, 
Cowper 729 
to 736. 


Cowper 39. 


+ Sect, 2. That a promiſe, in conſideration of twenty 
ſhillings, to repay twenty pounds. / Carolus Stud. tus foret rex 


Augliæ infra tno4roim menſes tune prox” ſequent” is good, not- 


withſtanding Charles Stuart was in fact hing of England at the 
very tine, and therefore no contingency When could hap- 
pen within the terms of the contract; for the Court held 
that the contract ſhould be conſtrued according to tlie cir- 
cumſtances; and as the king was then % of 5e Han, they 
determined the real contingency to be, if Charles Stuart 
thould be king of England in polſe-Fon within the twelve 
months.“ 


# Sect. 3. That wagers which tend to violate the peace of 
ſociety, by exhibiting a third perſon, who is innocent, in a 
ridiculous and contemptible light to all the world, and to 
break in upon his private comfort and peace of mind, are 
illegal and void; as where two indifferent perſons bet upon 
the. ſex of a third perſon; or that ſuch a woman bas com- 
mitted adultery; or that an unmarried wonian has had a 
baſtard ; or that a certain character is an hermaphrodite ; or 
that he has any diſgraceſul diſeaſe upon him; or that a wo- 
man has a mark or defect upon fome concealed part of her 
body; in all ſuch caſes the Jaw will not permit the peace 

ſocicty to be diſturbed, or the feelings of the individual 
to be injured, by the voluntary tranſactions ot -other per- 
ſons; and the party likely to be injured or expoied by 
them, or whoſe intereſt ſuch wagers affect, may apply to 
the court of King's bench to put a ſtop to proceedings to 
diſgraceful and Improper. 


+ Sgt. 4. That wagers alſo which conduce to the com- 
miliion of any tat act are illegal and Yau ; M as where 2 


wager is laid that one man {hall beat anot her; for it is an 


CowP- 39. 


incitement to a vreach of the peace, 


+ Lect. 5, That all wagers which are an incitement to 
mmorulity, or which are made upon a ſubject contra bruos 
mores, are void, for the law. of England prohibits every 
thing which is made contra bones ines; as for inſtance, 
the violation of female ch: ſtity, where a. man lays a 
wager that he will ſeduce ſuch a woman; or where, 2s in 
dir Charts Sedley's caſe, the wager tends to provoke a man 
to expole himfeif naked in a public balcony. 


+ Sec). 6. And a! though the indecency of evidence is no 
obiection to the admifſibility of it, provided it be relevant 
and 
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and neceſſary to the cauſe in which it is introduced; yet it 

has been ſaid by very high authority (a), that if a wager be (4) Ed. Manſo 
laid of ſuch a nature as to require a medium of proof which e Corwen 
muſt unavoidably be indecent, the neceſſity of ſuch inde- '* 

cent evidence would be a material ground for declaring the 

wager illegal and contra bones mores : Has ſuppoſe two perſons 

were to lay a wager upon a mark or defect in a woman's 

bodv ; the Court would hardly ſuffer her chambermaid to 

be called to give evidence upon fuch a queſtion. So where 

a wager is made upon the fc of a perſon, who, to the ap- 

pearance of all the world, is a man (4), but who, for rea- (% This was a 


ſons of his own, thinks proper to keep his ſex a ſecret; policy upon 
2 10 ® BP * . . — 6 70 — 
the medium of proof upon uch a g eftion mult ariſe from he — the 
eYailcr 


. the circumitances riat diſtinguiſh the 1exes; and neceſſarily D'Eon 


tends to introduce all the indecent evidence fach an enquiry 
can involve. 


+ Se. 7. But many contracts which are not againſt the 
principles of meraliiy, or public decency are hill void, as againſt 
the maxims of ſound policy (c); and therefore all wagers (c) Ld. Manſ- 
which in their nature tend to encourage evil and corrupt field, Cowper 
practices, repugnant to the prineiples of juſtice and equity, 39s 
and detrimental to the public good, are illegal and void (4); 1) 1. Tori 


as if a wager were laid with a judge upon the event of a Rep. 60. 
p. 


cauſe depending before him; or even with one of the lords 
upon the event of an appeal, on which the houſe is to de- 
cide; for it is not only highly effential that the courſe of 
juſtice ſhould flow from ſources in reality clear and un- 
polluted, but that the publick mind ſhould be as free from 
ſuſpicion as the ſtream itſelf ſhould be from the appearance 
of taint or corruption (e); and in this ſpirit it is ſaid (%, (e) 1. Term 
that a wager with either the attorney or the counſel upon Rep. 8 
the event of a ſuit in which they are concerned, would, on 4 Manſs 
4 5 eld, Cowper 
that account, be liable to object v 6 


+ Sect, 8. So alſo a wager colourably made as a cover to Cowper 39. 
conceal uſury, or any other illegal practice, 1s void; and | 
the moment the truth of the tranſaction appears, it would 
remain to be governed by principles, as if the parties had 


really and openly entered into ſuch a corrupt agreement. 


Thus alſo in evaſions of ſimony, where a perſon who 
wanted to be made a biſhop, converſing with the perſon 
who had moſt intereſt at court upon the ſubject ” ſee 
that was then vacant, ſaid, * I will bet you ſo much,” 
naming a conſiderable ſum, „that I have not the biſhop- 
« rick;”” this was a mere colour to diſguiſe what was the 
real intention of the party, for the real intention was to 
purchaſe it; and the contract being clearly and manifeſtly 
corrupt, it was therefore void. 


Hb4 ˖ | SA. 
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Allen v. + Scr. 9. And upon the principle of corruption, it has 
Herne, Durn- been determined, that a wager between oppoſite voters at 
8 as an election for me. bers of parliament, made before the poll 
Mick. Term, began, upon the event of the election, is a void contract; 
26. Geo. 3, becauſe in the eye of the law it is corrupt, and againſt the 

fundamental principles of the conſtitution. It is a pecu- 


niary influence upon the exerciſe of a franchife, which, 


from its nature and uſe, ſhould be free and unbiaſſed to the 


laſt moment of its exiſtence. | 


+ Sect. 10. And in a wager upon the event of an election 
(a) Jones, af- for Briſtol (a), Lord MANSFIELD, immediately upon open- 
fignee of ing the caſe, non fuited the aſſignee of the winner, who was 
Kmght, v. the plaintiff, upon the ground that it was a colour for 
Farery * bribery and corruption, although it did not appear whether 
(3) PerBuller the parties were voters or not. And it is clear (5), that a 


7. in the Cate Wager between a voter and another perſon who is not one, 


of Allen v. is a palpable bribe; it is a ſum of money laid to procure 
Herne ul fra: a particular vote. 


Foſter v. + $9. 11. But it does not feem to be ſettled how far a 
Thackary, wager * that war would be declared againſt France within 
— — 4 — „ three months“ is or is not illegal. A policy of inſurance 
21. Geo. 3, Was opened upon this cvent, and the opinion of the twelve 
Judges was taken upon the point, whether the wager was 
void under the 14. Geo. 3. c. 47.; the ccurts of king's 
bench and common pleas were of opinion that it was 
void by the ſtatute; the court of exchequer was of a 


contrary opinion; and no judgment was ever given on the 


caſe. 


Jones v. Ran- + Sed?. 12. It is however determined, that a wager fairly 
dall and ano- laid, without fraud or colour, between parties litigating in 
ther, Eaſter equity upon the event“ Whether a decree of the court of 
Term,14-Geo. « chancery would be reverſed on appeal to the houſe of 
3. Cow per 37+ ., Jords,” is legal? The contract is equal between the par- 
ties; for whether the houſe of lords would be of the fame 
or a different opinion with the chancellor, is a future event 
equally uncertain, and of which each of them have equal 
knowledge or equal ignorance, It is neither immoral nor 
_ contrary to the dictates of juſtice, or the principles of ſound 
policy, or the decencies of public manners. And under 
theſe circumſtances, when a nice quettion is depending, 
on which even perſons in the profeſſion may differ, either 
(„P Lora they or any two other perſons may lawtully bet about the 
Mansfield. © deciſion (c). | 
e. + See. 13. So alſo a fair wager laid at Newmarket, with- 
2. Pigot, 3. out either warranty or exception, by two young heirs upon 
Burrow zs O2. the 


the lives of their reſpective fathers, has been adjudged good, 
notwithſtanding one of their fathers was actually dead at the 

time the bet was laid; for that event could not have been 

known to the parties; and the material contingency was, 

which of them ſhould firſt inherit the patrimony. Nor is 

this wager ſuch as injures or affects the individuals who are 

made the ſubject of it (a); the reproach, if any, falls upon (a) Cowper 
the parties themſelves who made it. 733. 736. 


As to THE SECOND POINT, v/2. The offence of keeping 
and frequenting a common gaming-houſe. 


+ Se. 14. By 33. Hen. 8. c. 9. f. 11. it is enacted, The penalty 
That no manner of perſon or perſons, of what degree, for mainte- 
quality, or condition ſoever he or they be, from the Feaſt nance of 2 

<« of the Nativity of St. 70%n Bapti/t now next coming, by None lg; 
himtelf, factor, deputy, ſervant, or other perſon, ſhall as 
for his or their gain, lucre, or living, keep, have, hold, 

« occupy, exerciſe, or maintain, any common houſe, alley, 

or place of bowling, coyting, cloyſh-cayls, half-bowl, 

tennis, dicing-table, or carding, or any other manner 

* of game prohibited by any eſtatute heretofore made, 

* or any unlawful new game now invented or made, or 

„any other new unlawful game hercafter to be invented, 

found, had, or made, upon pain to forfeit and pay for 

„ every day keeping, having, or maintaining, or ſuffer- 

ing any ſuch game to be had, kept, executed, played, or 
maintained within any ſuch houſe, garden, alley, or 

« other place, contrary to the form and effect of this eſta- 

„ tate, forty ſhillings.” 


Lo 
* 


Lay 
La 


LY 
* 


+ Sef. 15. By 33. Hen. 8. c. 9. ſ. 12. © And alſo every The penalty 
*« perſon ufing and haunting any of the ſaid houſes and for reſorting 
plays, and there playing, to forfeit for every time ſo do- to bone of 


1 0 . » T la TY ul 
“ ing, fix ſhillings eight=pence.” — | 


+ Se. 16. By 33. Hen. 8. c. 9. ſ. 14. it is further Magiarates 
enacted, That it ſhall be lawful to all and every the juſ- may reprets 
„ tices of peace in every ſhire, mayors, ſheriffs, bailiffs, e 
“and other head officers within every city, town, and bo- l „Handle 
„ rough within this realm, from time to time, as well wit n 
„jn liberties as without, as need and caſe ſhall require, to 
come, enter, and reſort into, all and every houſes, places, 
ec and allevs where ſuch games ſhall be ſuſpected to be 
& holden, exerciſed, uſed, or occupied, contrary to the 
« form of this eſtatute: and as well the keepers of the | 
„ ſame, as alſo the perſons there haunting, reſorting, Farther pro- 
4 and playing, to take, arreſt, and impriſon, and them Mn 
„ ſo taken and arreſted to Keep in priſon unto ſuch „ 
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& time as the Keepers and maintainers of the ſaid plays 
* and games have found ſureties to the king's ule, to be 
bound by recognizance or otherwiſe, no longer to ule, 
* keep, or occupy any ſuch houle, play, game, alley, or 
*« place; and alſo that the perſons there fo found, be in 
* like caſe bound by themſelves, or elſe with ſureties,. by 
* the dilcretions of the juſtices, mayors, ſhetiffs, bailiffs, 
or other head officers, no more to play, haunt, or exer- 
ciſe from thenceforth, in, at, or to any of the ſaid places, 
or at any of the ſaid games.” 


+ Se. 17. By 3+ Hen. 8. i. it is further 
enacted, *© That the mayors, ſherifts, bailiffs, conſtables, 
and other head officers within every city, borough, and 
& town within this realm, where any ſuch officers mall for- 
„ tune to be, as well within the franchiſes as without, 
« ſhall make due ſearch weckly, or at the fartheſt at all 


times hereafter once every month, in all places where 


Perſons pro- 
hibired to play 
at unlawtul 
games out of 
Chri/imas. 

x. Lutw. 133. 


Plaving at 


any ſuch houſes, alleys, plays, or places ſhall be ſuſpected 
ce to be had, kept, and maintained; and if the faid mayors, 
c fſherifts, bailiffs, conſtables, and other head officers with-- 
<« in their cities, boroughs, and towns, as well within fran- 
& chiſes as without, do not make due ſearch at the fartheſt 
once every month, if the caſe fo require, according to 
cc the tenor of this act, and do not execute the ſame in all 
« things according to the purport and force of the fame; 
„ that then every ſuch mayor, ſheriff, bailiff, conſtable, 
% or other head officer, to pay and forfeit for every month 
© not making ſuch ſearch, nor executing the ſame, forty 
« ſhillings.” 


+ Se. 18. By 33. Hen. 8. c. 9. ſ. 16. it is enacted, 
„That no manner of artiticer or craftſman of any handi- 
craft or occupation, huſbandman, apprentice, labourer, 
« ſervant at huſbandry, journeyman, or ſervant of arti-. 
& ficer, mariners, fiſhermen, watermen, or any ſerving 
* man, ſhall from the ſaid Feaſt of the Nativity of St. 7% 
« HBaptiſt, play at the tables, tennis, dice, cards, bowls, 
„ clath, coyting, logating, or any other anlawful game, 
* out of Chri/tmas, under the pain of twenty thillings to 
« be forfeit for every time; and in Chriftmas to play at 
« any of the ſaid games in their maſters houles, or in their 
„ maſters preſence; and alſo that no manner of perſons 


bowls. Cer- e ſhall at any time play at any bowl or bowls in open places 


tain officers 
may commit 
offenders to 


priſon, 


© out of his garden or orchard, upon the pain for every 
time ſo- offending to forfeit fix ſhillings eight-pence ; 
« and that all juſtices of peace, mayors, bailitts, ſheriffs, 
« and all other head officers, and every of them, finding 
« or knowing any manner of perſon or perſons ufing or 

exer- 
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nants or agreements, or payment of rent due or to be due 


or owner thereof, or to his heirs and aſſigus, in the ſame 


exerciſing any unlawful games, contrary to this pretent 
{tatute, ſhall have full power and authority to commit 
every ſuch offender to ward, there to remain without bail 
or mainprize, until ſuch time that they ſo offending be 
bounden by obligation to tie king's uſe, in ſuch ſums of 
money as by the diicretions of the ſaid juſtices, mayors, 
bailifts, or other head officers, ſhall be thought reaſon- 
able, that they or any of them ſhall not from hencetorth 
uſe ſuch unlawtul games.” 


+ SeF. 19. By 33. Hen. 8. c. 9. ſ. 18. it is enacted, within what 
That where any ſuch forteitures ſhall happen to be found time any ſuit 
within the precin& of any franchiſe, lect, or lawday, then ſal! be pro- 
the lord of the ſame franchiſe, leet, or lawday, to have the ane 
one moiety thereof, and the other moiety thereof to any of and who thall 
the king's ſubjects that will fue for the ſame in any of the have the fer- 
king's courts, by action, information, bill, or otherwiſe, in feiturcs. 
which action or ſuit the defendant ſhall not be admitted to 

wage his law, nor any protection nor eſſoin ſhall be allow- 

ed; and where ſuch forfeiture ſhall be found out of the 
precinCt-of any franchiſe, leet, or lawday, that the moiety of 

all ſuch forfeitures ſhall be to the king our ſovereign lord, 

and the other moiety thereof to any the king's ſubjects 

that will ſue for the ſame, by bill, plaint, action, informa- 

tion, or otherwiſe, in any of the king's courts, in which 

ſuit or action the defendant ſhall not be admitted to wage 

his law, nor any protection or eſſoin ſhall be allowed.” 


+ Set. 20. But by 33. Hen. 8. c. 9. ſ. 21. it is provided, I eaſes of 
That if any perſon or perions have taken by leaſe, whe- houſes where 
ther it be by word, writing, or otherwiſe, any houſe, al- unlawful f 
ley, or place, wherein any ſuch unlawful game now is, Samés be uſed. 
and at the time of ſuch leaſe made, was uſed, that then 

every ſuch leſſec ſhall, at the liberty of him or them to 

whom ſuch leaſe is made, their executors, adminiſtrators, 

or aſſigns, from the ſaid Feaſt of the Nativity of St. 70 

Laßptiſt, be utterly void, except it be for breach of cove- 


at the ſaid Feaſt, or any time before, ſo that then at the 
ſame Feaſt, or within one month next after the ſame, the 
ſaid leſſee give knowledge to fuch lefſor or leſſors, their 
heirs and atfigns, that he will no longer occupy the ſame, 
and that then it ſhall be lawſal to the inheritor, leſſor, 


houſe, alley, or place, to re-enter.“ 


+ Sec. 21. By 33. Hen. 8. c. 9. ſ. 22. it is alſo provided, The ſerrant 
Jhat it ſhall be lawfvi for every maſter to licenſe his by licence may 


or their ſervants to play at cards, dice, or tables with their play with his 
| « laid maſter. 
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ce ſaid maſter, or with any other gentleman repairing to 
their ſaid maſter, openly in his or their houſe, or in his 
or their preſence, according to his or their diſcretion ; 
and that it ſhall be lawful to every ſuch ſervant, for every 
time fo being commanded or licenſed by his ſaid maſter, 
« as is aforeſaid, to play at cards, dice, or tables with 
his ſaid maſter, or other gentlemen ſo to him repair- 
ing; any thing in this act to the contrary notwitliſtand- 
r | | 


+ Sect. 22. By 33. Hen. 8. c. 9. ſ. 23. it is alſo provided, 
& That it ſhall be lawful to every nobleman and other hav- 
„ jing manors, lands, tenements, or other yearly profits, 
© for term of life in his own right, or in his wife's right, 
eto the yearly value of an hundred pounds or above, to 
cc command, appoint, or licenſe, by his or their diſcretion, 


« his or their ſervants, or family of his or their houſe or 


Certain of- 
fences punith- 
able only at 
the aſſizes, 
uarter- ſeſ- 
ons, or in a 
lect. 
EP. 154. 
2. Mod. 246. 


. 


33. Hen. 8. c. 
9. againft un- 
lawful games, 
made more ef- 


fectual. 


« houſes, for to play within the precinct of his or their 
% houſes, gardens, or orchards, at cards, dice, tables, 
« bowls or tennis, as well among themſelves as other re- 
c pairing to the ſame houſe or houſes; and that they ſo 
« playing by commandment, appointment, or licence, as 
&« is aforeſaid, ſhall not incur any danger or penalty con- 
« tained in this act for the ſame; this act or any thing 
« therein contained to the contrary thereof in any wile not- 
« withſtanding.” 


+ Sect. 23. By 31. Eliz. c. 5. f. 7. it is enacted, “ That 
6 all fuits to be purſued upon any ſtatute for uſing any 
c unlawful game, or for not uſing any lawful game, ſhall 
& be ſued and proſecuted in the general quarter- ſeſſions of 
e the peace, or aſſizes, of the ſame county where the offence 
c ſhall be committed, or otherwiſe enquired of, heard, and 
& determined in the aſſi zes or general quarter-ſeſſions of the 
peace of the ſame county where ſuch offence ſhall be 
« committed, or in the leet within which it ſhall happen, 
„% and not in any wiſe out of the fame county where ſuch 
« offence ſhalt happen or be committed.“ 


+ Sect. 24. By 2. Geo. 2. c. 28. ſ. 9. which recites, 
« That by the ſtatute 33. Hen. 8. c. 9. no power is given 
unto the juſtices of the peace to demand and take from per- 
ſons found playing contrary to law, any other ſecurity than 
their own recognizances, that they or any of them ſhall 
not from thenceforth uſe ſuch unlawful games, unleſs ſuch 
perſons are ſo found playing contrary to law upon the 
view of one or more juſtice or juſtices of the peace :” 
it is further enacted, «4+ That where it ſhall be proved 

upon 
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% upon the oath of two or more credible witneſſes, before 
any juſtice or juſtices of the peace, as weil as where 
« ſuch juſtice or juſtices ſhall find, upon his or their own 
view, that any perſon or perſons have or hath uſed or ex- 
c ercifed any uniawful game contrary to the ſaid ſtatute, 
the ſaid juſt ice or juſtices ſhall have full power and au- 
c thority to commit all and every ſuch offender and of- 
&« fenders to priſon, without bail or mainprize, unleſs and 
until ſuch offender and offenders ſhall enter into one or 
„more recognizance or recognizances, with ſureties or 
„ without, at the diſcretion of the ſaid juſtice or juſtices 
of the peace, that he or they reſpectively ſhall not from 
“ thenceforth play at or uſe ſuch unlawful game.“ 


6 That whereas, notwithſtanding the many good and ſhall keep a 


wholeſome laws now in being for preventing exceſſive and 
deceitful gaming, many perſons of ill fame and reputation, 
who have no vifible means of ſubſiſtence, do keep houſes, 


place for plays 
ing roly- poly, 
or other game 
with cards or 


rooms, and other places for playing, and do permit per- dice. 


ſons therein to play at cards, dice, and other devices, for 
large ſums of money, by means whereof divers young and 
unwary perſons, and others, are drawn in to loſe the great- 
eſt part, and ſometimes all their ſubſtance; and it frequent- 
iy happens they are thereby reduced to the utmoſt neceſ- 
ities, and betake themſelves to the moſt wicked courſes, 
which end in their utter ruin: and whereas a certain per- 
nicious game called roulet, or roly-poly, is daily practiſed, 
and the laws now in being have, by experience, been found 
ineffectual to put a ſtop to ſuch pernicious practices:“ and 
therefore enacted, ** "That no perſon or perſons, of what 
% condition ſoever, ſhall keep any houſe, room, or place 
£ for playing, or permit or ſuffer any perſon or perſons 
„ whatſoever, within any ſuch houſe, room, or place, to 
play at the ſaid game of roulet, otherwiſe roly-poly, or 
at any other game, with cards or dice, already prohibited 
by the laws of this realm; and in caſe any perſon or per- 
« ſons whatſoever ſhall keep any ſuch houſe, room, or 
place for playing, or permit or ſuffer any perſon or per- 
ons as aforeſaid to play at the ſaid game of roulet, other- 
« wiſe roly-poly, or at any other game, with cards or 
dice already prohibited by law, ſuch perſon or perfons 
« ſo offending ſhall incur the pains and penalties, and be 
6 liable to ſuch proſecution as is directed in and by the 
* ſtatute 32. Geo. 2. e. 28. 


I Seck. 26, By 18. Geo. 2. c. 34. ſ. 7. it is enacted, No privilege 
« That no privilege of parliament ſhall be allowed to any parliament, 


* perſon or perſons whatſoeyer againſt whom any proſecu- 
| ; 1 | | „ tion 
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” tion or proceedings ſhall be commenced or had, for 
te keeping of any public or common gaming-houſe, or any 
* houſe, room, or place for playing at any game or games 
„ prohibited by this or any other act now in being againſt 
« exceſſive or deceitful gaming, any law, uſage, or cuſtom 
« to the contrary in any wiſe notwithſtanding.“ 


Palton c. 46. 1 Sei. 27, It is faid, that the above ſtatutes do not ex- 


tend to perions who occaſionally game in a tavern, or in an 


inn, nor to perfons who play at bowls in a ſkittle- ground for 
their recreation, or the like, if the houſe or place be not kept 
for the known, avowed, and common purpoſes of gaming. 


Rex v. Clube, + Sef7, 28, And a conviction on 33. Hen. 8. c. 9. for 

CowP. 35. playing at bowls and pins called 2u/4/>ing, was quaſhed, 
becaule the information did not alledge that the playing 
was in one of the deſendant's own orchards, for it is only 
unlawtul /ub modo. 


Rex. Howell, + Sect. 29. But it ſeems, that the keeping of a cockpit is 
3. Kev. 50. not only an indictayle offence at common law, but is con- 
ſidered as a gaming-houſe within the ſtatute 33. Hen. 8. 
c. 9. and therefore on a conviction on an indictment at com- 
mon law, the Court will meaſure the fine by inflicting forty 


billings tor each day, according to the number of days fuch 


cockpit was kept open. 


Rex w. Dixon Þ Sect. 30. It ſeems alſo, that an indictment for keeping 

2nd his wife, 2 common gaming-houſe may be found againſt both huſband 

10. Mod. 333. and wife; for it is not the property or ownerſhip of the, 
houſe that is in queſtion, but the criminal management of 
it, in which the wife may probably have as great, nay a 
greater ſhare than the huſband. 


Larkes, + Sect. 31. It ſcems alſo, that an information ſtating the 

5. Ccetendant to be a laber, and the offence to have been 
committed on ſuch a day in the month of Auguſt, &c. is 
ſufficient to maintain a conviction on 33. Hen. 8. c. 
ſ. 16. for jt is apparent ypon the face of the record that it 
was vut of Chriſimas. | 1 5 


Rex. Clarke, f Sect. 32. But it has been decided, that a perſon play- 
Cowp 36. ing at bowls contrary to this ſtatute, cannot be puniſhed 
as a diſorderly perſon under the ſtatute 17. Geo. 2. c. 5. 
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As to THE THIRD POINT, ig. The effence of exceſſive 
gaming. | 


+ Sed. 33. By 16. Car. 2. c. 7. IT IS RECITED, © That 


whereas all lawful games and exerciſes ſhould not be other- 
wile uſed than as innocent and moderate recreations, and not 
as conſtant trades or callings to gain a living, or make un- 
lawful advantage thcreby ; and whereas by the immoderate 
uſe of them many miſchiefs and inconveniences do ariſe, and 
are daily found, to the maintaining and encouraging of ſun— 
dry idle, looſe, and diſorderly perſons in their diſhoneſt, lewd, 
and diſſolute courſe of life, and to the circumventing, de- 
ceiving, couſening, and debauching of many of the younger 
fort both of the nobility and gentry and others, to the loſs 
of their precious time, and the utter ruin of their eſtates and 
fortunes, and withdrawing them trom noble and laudable 
employments and exerciſes :'' AND ENACTED, “ That if 
« any perſon or perſons, of any degree or quality whatſoever, 
« at any time or times after the nine-and- twentieth day of 
« September 1664, do or ſhall, by any fraud, ſhift, couſenage, 
« circumvention, deceit, or unlawtul device, or ill practice 
« whatſoever, in playing at or with cards, dice, tables, ten- 
« nis, bowls, kittles, ſhovel-board; or in or by cock- 
« fightings, horſe races, dog-matches, foot races, or other 
c paſtimcs, game or games whatioever, or in or by bearing 
ca ſhare or part in the ſtakes, wagers, or adventures, or in 
« or by betting on the fides or hands of fuch as do or ſhall 
« play, act, ride, or run as aforeſaid, win, obtain, or acquire 
« to him or themſelves, or to any other or others, any ſum 
« or ſums of money, or other valuable thing or things what- 
« foever; that then every perſon and perſons ſo offending 
as aforeſaid, ſhall %%% fa forieit and loſe treble the ſum 
& or value of money or other thing or things ſo won, 
« gained, obtained, or acquired; the one moiety thereof to 
© our ſovereign lord the king, his heirs and ſucceſſors, and 
e the other moiety thereof unto the perſon or perſons 
c grieved, or who ſhall loſe the money or other thing or 

c things ſo gained; ſo as every ſuch loſer and perſon 
ce grieved, in that behalf, do or ſhall proſecute and ſue for 
ce the ſame within fix calendar months next after ſuch play; 
c and in default of ſuch proſecution, the ſame other moiety 
« to ſuch perſon or perſons as ſhall or will proſecute or ſue 


for the ſame within one year next after the ſaid fix months 
0 


* 


LA) 


a 


Lag 


« for or recovered by action of debt, bill, plaint, or infor- 
* mation, in any of his majeſty's courts at Meſiminſter, 
c herein no eſſoin, protection, or wager of law, ſhall be 
© allowed: and that all and every ſuch plaintiff or plaintiffs, 

| — « informer 


479 


5. Mod. 1. 4. 
35 

33. HF. 8. 6.9. 
2. & 3. P. & M. 
c. 9. 

See 2. Burr. 
1080. 


Deceits and 
couſenages in 
gaming. 

Vin. V. 14.— 
4, &c. 


18. Geo. 2. 

C. 34. 

See Cowp 282. 
See 9. Ann. 
© Ile 


expired: and that the laid forteitures ſhall or may be ſued How to be 


ſucd for and 
recovered. 


: 
. 
. 
1 4 
7 
344 
1 
1 
; = 
=—_ 
7 4 
: ww. 
| 
1 
jp 
F4 


Nn , 75 
— — 


4 : 
14 
74 
#8} 
4 
= 
=” 
| 
* 
5 
1 
$5 
* 
* 
* 
A 
- Fi 


— thr 


arcane — 
; — % 


— — 


r 
— ä W ů 


r 
* — — * 


— 
„ 


480 


Prevention of 
exce live and «< 
im moderate 5 
gaming. 


1. Vent. 253. 
1. LUtwe 180. (c 
2. Mod.. 54 (c 
1. Salk, 344. 


«cc 
R LEV. 04 4 
4+ Mod. * 209. 

cc 

60 


cc 


Or & AM LN G6. Bk. I. 


informer or informers, ſhall in every ſuch ſuit and pro- 
ſecution have and recover his and their treble coſts againſt 
the perſon offending and forfeiting as aforeſaid, any law, 
ſtatute, cuſtom, or uſage to the contrary in any wile not- 
withitanding.” 


+ Sec. 34. By 16. Car. 2. e. % .. For the better 
avoiding and preventing of all excetiive and immoderate 
playing and gaming for the time to come, it is further 
enacted, that if any per ſon or perſons ſhall play at any of 
the ſaid games, or any other paſtime, game, or games 
whatioever (other than with and for ready money), or 
ſtall bet on the fides or hands of ſuch as do or fhall play 
thereat, and ſhall loſe any ſum or tums of money, or other 
thing or things fo played for, exceeding the ſum of one 
hundred pounds, at any one time or meeting, upon ticket 
or credit, or otherwiſe. and ſhall not pay down the ſame 
at the time when he or they ſhall ſo loſe the ſame, the 


party and parties who loſeth or ſhall loſe the faid monies, 


or other thing or things ſo played or to be played for, 
above tlie {aid ſum of one hundred pounds, ſhall not in that 
caſe be bound or compelled or compellable to pay or 


& make good tlie ſame; but the contract and contraQts for 


«c 
See Dougl. _. 
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the ſame, and for every part thercof, and all and ſingular 
judgments, ſtatutes, recognizances, mortgages, convey- 
ances, aſſurances, bonds, bills, ſpecialties, promiſes, co- 
venants, agreements, and other acts, dceds, and fccuritics 
whatfocver, which ſhall be obtained, made, given, ac- 
knowledged, or entered into, for ſecurity or ſatisfaction 
of or for the fame, or any part thereof, ſhall be uttcrly 
void and of none effect; and that the ſaid perfon or per- 
ſons, ſo winning the {aid monies or other things, fhall 
forfeit and lote treble the value of all fuch ſum and ſums 


* of money, or other thing or things, which he ſhall ſo 
win, gain, obtain, or acquire, above the ſaid ſum of one 


hundred pounds; the one moiety thereof to our ſaid ſo— 
vereign lord the king, his heirs and ſucceſſors, and the 
other moiety thereof to ſuch perton or perſons as ſhall 
profccute or ſue for the ſame within one year next after 
the time of ſuch offence committed; and to be ſucd for 
by action of debt, bill, plaint, cr information, in any of 
his majeſty's courts of record at We/imin/ter, wherein no 
eſſoin, prote ion, or wager of law, thall be allowed.: ang 
that every ſuch plaintiff or plaintiffs, informer or in- 
fermers, Hall, in c-ery ſuch ſuit and proſecution, have 
and receive his treble cofls againſt the perſon and perſons 
offending and forfciting às atoreſaid, any law, cuſtom, or 
utage to the coutrary notwithſtanding.” 


Sec. 


Ch. 92. Or G A M 1 N= 481 


cc 
cc 
CC 
o 


Ld 


0 


* 


0 
cc 
(0 
ce 
40 


* 


66 


cc 


— 
* 


A 
* 


+ Seer. 25. By 9. Ann. c. 14. IT 18 RECITED, That nan 
the laws now in force for preventing the miſchiefs which ö 
may happen by gaming have not been found ſufficient j, for ney 
for that purpoſe; therefore, for the further preventing wen by gam- 
of all excethve and deceitful gaming, 1T Is EXACTED, ing, or fer te- 
That all notes, bills, bonds, judgments, mortgages, or baz ment of 
other ſecurities or conveyances whatſoever, given, granted, mon nn 
drawn, or entered into, or executed, by any perſon or ſhall be void. 
perſons whatſoever, where the whole or any part of And where 
the conſideration of ſuch conveyances or ſecurities ſhall ſuch mort- 
be for any money, or other valuable thing whatſoever, Sage 8 
won by gaming or playing at cards, dice, tables, tennis, e os ds 
bowls, or other game or games whatſoever, or by bet- gc. they thall 
ting on the fides or hands of ſuch as do game at any devolve to 
of the games aforeſaid, or for the reimburſing or repay- ſuch perſon as 
ing any money knowingly lent or advanced for ſuch N 
gaming or betting as aforeſaid, or lent or advanced at to them iu 
the time and place of ſuch play, to any perſon or per- caſe ſuch 
ſons ſo gaming or betting as aforeſaid, or that ſhall, grantor had 
during ſuch play, fo play or bet, ſhall be utterly void, 1 
fruſtrate, and of none effect, to all intents and purpoſes ane OT 
whatſocver, any ſtatute, law, or uſage to the contrary hinder ſuch 
thereof in any wiſe notwithſtanding ; and that where ſucli lands from de- 
mortgages, ſecurities, or other conveyances, ſhall be of volving, &c. 
lands, tenements, or hereditaments, or ſhall be ſuch as a 
incumber or affect the ſame, ſuch mortgages, ſecurities, 08. 
or other conveyances, ſhall enure and be to and for the xr. Wilf, 220. 


ſole uſe and benefit of, and thall devolve upon, ſuch per- 2. Wil. 36. 


ſon or perſons as ſhould or might have, or be intitled to, 7: 309. 


ſuch lands, tenements, or hereditaraents, in caſe the ſaid 
grantor or grantors thercof, or the perſon or perſons ſo 
incumbring the {ame, had been naturally dead, and as if 
ſuch mortgages, ſecurities, or other conveyances, had 
been made to ſuch perſon or perſons fo to be intitled 
after the deceaſe of the perſon or perſons fo incumbring 
the ſame; and that all grants or conveyances to be made 
for the preventing of ſuch lands, tenements, or heredita- 
ments, from coming to or devolving upon ſuch perſon 
or perſons hereby intended to-enjoy the fame as aforeſaid, 
ſhall be deemed fraudulent and void, and of none effect, 
to all intents and purpoſes whatſoever,” 


+ Sed. 36. By 9. Ann. e. 14. f 2. © Any petſon or ue loſer of 
perſons whatſoever, who thall at any time or fitting, by ol. at cards, 
playing at cards, dice, tables, or other game or games &. may ſue 
whatſoever, or by betting on the fides or hands of ſuch 3 3 
as do play at any of the games aforeſaid, loſe to any one hs. 

or more perſon or perions lo playing or betting, in the Sce 4. Bur, 
whole, the ſuin or value of ten pounds, and ſhall pay or 2918. 

Vor. II. 1 1 | « deliver 
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& deliver the ſame or any part thereof, the perſon or per- 
« ſons 10 lofing and paying or delivering the fame, ſhall be 
« at liberty, within three months then next, to ſue for and 
& recover the money or goods to loſt and paid or delivered, 
or any part thereof, from the reſpective winner or win- 
© ners thereof, with coſts of ſuit, by action of debt founded 
© on this act, to be profecuted in any of her majeſty's courts 
of record, in which actions or ſuits no eſſoin, protection, 
„% wager of law, privilege of parliament, or more than one 
„ jtnparlance, ſhall be allowed; in which action it ſhall be 
6 falficient for the plaintiff to alledge that the defendant or 
« defendants are indebted to the plaintiffs, or received to the 
« plaintiff's uſe, the monies ſo loſt and paid, or converted 
* the goods won of the plaintitF to the defendant's ute, 
« whereby the plaintiff's action accrued to him, according 
- «A to tke form of this flatute, without ſetting forth the ſpe- 
and if ehe © cial matter: and in caſe the perſon or perſons who ſhall 
loſers do not « loſe ſuch money cr other thing as aforeſaid, ſhail not, 
ſuc, Kc. 37 « within the time aforeſaid, really and bond fide, and with- 
other perſons , a 0 3 a rg 
may; ont covin or colluſion, ſue, and with effect proſecute for 

„% the money or other thing ſo by him or them loſt and 

« paid or delivered as aforeiaid, it ſhail and may be lawtul 

« to and for any perſon or perſons, by any ſuch action or 
and recover © ſuit as aforcfaid, to ſue for and recover the fame, and treble 
with treble „ the value thereof, with coſts of ſuit, againſt ſuch winner 
value: or winners as aforeſaid; the one moiety thereof to the 
due inge & uſe of the perſo rſons that will ſue for the ſame 
the informer, Vie o perion or perions tnat Ww 1 ame, 
the other to and the other moiety to the uſe of the poor of the pariſh 
the poor. « where the offence ſhall be committed.“ 


The rden + Sedt. 37. By 9. Ann. c. 14. ſ. 3. For the better diſ- 


ſued hall an-“ covery of the monies or other things ſo won, and to be 


ſwer upon „ ſued for and recovered as aforeſaid, it is further enacted, 

__ See « That all and every the perſon or perſons, who by virtue 

ee 7 « of this prefent act ſhall or may be liable to be ſued for the 
* fame, ſhall be obliged and compellable to anſwer upon 
% oath ſuch bill or bills as ſhall be preferred againſt him or 
* them for diſcovering the ſum or ſums of money or other 
thing ſo won at play as aforeſaid.” | 


A 


The perſen + Sec. 38. But by 9. Ann. c. 14. f. 4 it is provided, 
way all * That, upon the diſcovery and repayment of the money or 
coden 113, other thing ſo to be diſcovered and repaid as aforeſaid, 


ſhall b ; 
e f "« the perſon or perſons who ſhall ſo diſcover and repay the 


from further © ſame as aforeſaid, ſhall be acquitted, indemniticd, and diſ- 
puniſhment. © charged from any further or other puniſhment, forfeiture, 
or penalty, which he or they may have incurred by the 

& playing for or winning ſuch money or other thing ſo diſ- 

“covered and repaid as aforeſaid, any former or other ſta- 

| | | | * Tate, 


Ch. 92. Or 


« q © : 
« tute, law, or uſage, or any thing in this preſent act con- 
« tained, to the contrary thereof in any wiſe notwith- 


Cc 


C6 


« any fraud or ſhift, couſenage, circumvention, deceit, or 


A MI N 


ſtanding.” 


+ Sef. 39. By 9. Ann. c. 14. ſ. 5. it is further enacted, Any perſon 


That it any perſon or perſons whatſoever do or ſhall, by ry 
raud, &c. 


above 10l. at 


„% unlawtul device or ill practice whatſoever, in playing at one fitting, 
„or with cards, dice, or any the games aforeſaid, or in or and convicted 
& by bearing a ſhare or part in the ſtakes, wagers, or adven- thereof on in- 


« tures, or in or by betting on the ſides or hands of ſuch a 


8 dict ment, &c. 
ſhall forfeit 


« do or ſhall play as aforetaid, win, obtain, or acquire, to ee FG 
& him or themſelves, or to any other or others, any ſum or value, be 
« ſams of money, or other valuable thing or things what- deemed infa- 


« ſoever, or ſhall at any one time or fitting win of any one mous, and 
h ſuffer as in 


6 if - perſons whatſoever ve ſum : 
or more perſon or perſons wh er above the ſum or caſes of wilful 


value of ten pounds; that then every perſon or perſons ſo 
« winning by ſuch ill practice as aforeſaid, or winning at 
% any one time or ſitting above the ſaid ſum or value of 
« ten pounds, and being convicted of any of the ſaid of- 
« fences upon an indictment or information to be exhibited 
© againſt him or them for that purpoſe, ſhall forfeit five 
« times the value of the ſum or ſums of money or other 
« thing ſo won as aforeſatd; and, in caſe of ſuch ill practice 
„as aforeſaid, ſhall be deemed infamous, and ſuffer ſuch 
„ corporal puniſhment as in cafes of wilful perjury ; and 
„ fuch penalty to be recovered by fuch perſon or perſons 
“ as ſhall ſue for the fame by ſuch action as aforeſaid.“ 


perjury. 


+ Set. 40. By 9. Ann. c. 14. ſ. 6. aiter reciting, “ that 
divers lewd and diſſolute perions live at great expences, 
having no viſible eſtate, profefion, or calling, to maintain 
themſelves, but ſupport thoſe expences by gaming only,” 


it is further enacted, “ [hat it ſhall and may be lawful for Two juſtices 


«c 


£6 
cc 
cc 


any two or more of her maicſty's juſtices of the peace in may cauſe 
any county, city, or liberty whatſoever to cauſe to come perſons who 
or to be brought before them, every ſuch perſon or perſons e 
within their reſpective limits, whom they ſhall have juſt be brought 
cauſe to ſuſpect to have no viſible eſtate, profeſſion, or before them, 
calling, to maintain themſelves by, but do ſor the moſt and they ſhall 
part ſupport themſelves by gaming; and if ſuch perſon "Ing „ 
or perſons ſhall not make it appear to ſuch juſtices, that he _- 
the principal part of his or their expences is not main- be committed. 
tained by gaming, that then ſuch juſtices ſhall require of 
him or them ſufficient ſecurities for his or their good be- 
haviour for the ſpace of twelve months; and in default 
of his or their finding ſuch ſecurities, to commit him or 
them to the common gaol, there to remain until he or 
they ihall find ſuch ſecurities as aforeſaid.“ | 


12 + Set. 


— 


F 4 


4*4 
Perſons ſo 


finding ſure- c 
tics and play ,; 
ing for 205. 
ſorfoit recog- 
nitance. 


Ailſaulting; © 
&c. on account cc 
of money won 4 
at play, to 

forfeit all his 
goods, and be 
impriſoned 60 
two years. (0 


This act ſhall 

not extend to“ 
prevent gam- 6c 
ing in any of ee 
the queen's ce 
palaces during 
her reſidence 
there, &c, oh 


„ 
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Court of equi- 


VE 
+ Seel. 41. By 9. Ann. c. 14. f. 7. „If ſuch perſon he 


perſons ſo finding furetics as aforeſaid ſhall, during tor 


time for which he or they ſhall be fo bound to the good 
© behaviour, at any one time or ſitting, play or bet for any 


ſum or ſums of money, or other thing, exceeding in the 
whole the ſum or value of twenty ſhillings, that then 
ſuch playing ſhall be deemed or taken to be a breach of 
his or their behaviour, and a forfeiture of the recogni— 
zance given for the ſame.” 


+ 8:2. 42. And by 9. Ann. c. 14. ſ. 8. < For the pre. 


venting of ſuch quarrels as ſhall and may happen upon the 
account of gaming, it is enacted, Ihat in caſc any perſon 
or perſons whatſoever thall aſſault and beat, or ſhall chal- 
lenge or provoke to fight, any other perſon or perſons 


e whatloever, upon account of any money won by gaming, 


playing or betting at any of the games atoreſaid, ſuch per- 
fon or perſons aſſaulting and beating, or challenging er 
provoking to fight, ſuch other perfon or perſons upon 
the account aforeſaid, ſhall, being thereof convicted 
upon an indictment or information to be exhibited againſt 


him or them for that purpoſe, forfeit to her majeſty, her 


heirs and ſucceſſors, all his goods, chattels, and perſonal 
eſtate whatſoever, and ſhall alto ſuffer impriſonment, with- 
out bail or mainprize, in the common gaol of the county 
where ſuch conviction ſhall be had, during the term of 
two years.“ 


+ Seat. 43. But by g. Ann. c. 14. ſ. 9. it is provided, 
That nothing in this act contained ſhall extend to prevent 
or hinder any perſon or perſons from gaming or playing 
at any of the games aforeſaid within any of her majeſty's 
palaces of St. James or /Yjitehall, during fuch time as her 
majeſty, her heirs or ſucceſſors, ſhalt be actually reſident 
at either of the ſaid two palaces; or in any other royal 
palaces, where her mazefty, her heirs or ſucceſſors, ſhall 
be actually reſident, during the time of ſuch actual reſi— 
dence; ſo as ſuch playing be not in any houſe, lodging. 


or other part of any of the ſaid palaces, the freehold or 


inheritance whercof is or ſhall be out of the crown, or is 
or {hall be in leaſe to any perſon or perſons, during ſuch 
time as {ſuch freehold and inheritance ſhall be out of the 
crown, or ſuch leafe ſhall continue, and ſo as ſuch play- 
ing be for ready money only.“ 


+ Sed. 44. By 18. Geo. 2. c. 34. f. 3. which recites 9. 


ty, where a Ann. c. 14. it is enacted, „ That in cafe any bill or bills 


bill hall be . 
filed for any 


ſum won, may enforce their decree as in other cauſes. 


mall be brought, exhibited, and filed, in any court of 


« equity, 
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&« equity, againſt any perſon or perſons, for any ſum or ſums 
© of money won by any perſon or perſons, it ſhall and 
% may be lawful for ſuch court wherein ſuch bill ſhall be 
brought, exhibited, and filed, to proceed and decree there- 
& upon, and enforce fuch decree or decrees as ſhall be made 
in purſuance thereof, in the ſame manner as is practiſed 
and uſed in other cauſcs, upon bills and anſwers de- 
pending in the courts where ſuch bill thall be fo brought 
“ and exhibited ?? | 


+ Se. 45. By 18. Geo. 2 c. 24. 1.8. © If any perſon Perſons loſing 
ce ſhall win or loſe at play, or by. betting, at any one time, 191. at one 
« the ſum or value of ten pounds, or within the ſpace of time, or 20). 
a : 5 3 | in 24 hours, 
twenty-four hours the ſum or value of twenty pounds, may be in⸗ 
& ſuch perſon ſhall be liable to he indicted for ſuch offence dicted ; © 
„ within ſix months after it is committed, either before his 
© majeſty's juſtices of the King's bench, aſſize, gaol- delivery, 
4 or grand ſeſſions; and being thereof legally convicted, 
& ſhall be fined five times the value of the ſum ſo won or and fined five 
„ loſt, which fine (after ſuch charges as the Court thall times the vas 
& judge reaſonable allowed to the proſecutors and evidence 
« out of the fame) ſhall go to the poor of the parith or 
« place where ſuch offence ſhall be committed.” 


* 


+ Seck. 46. But by 18. Geo. 2. c. 34. ſ. 9. it is pro- Offenders diſ- 
vided, “ That if any perſon fo offending ſhall diſcover any covering 
«© other perſon ſo offending, ſo that ſuch perſon be there- oy 85 
« upon convicted, the perſon ſo diſcovering ſhall be dif- ">" 
“ charged and indemnified from all penalties by reaſon of 
© any ſuch offence, if ſuch perſon ſo diſcoyering hath not 
been before convicted thereof, and ſhall be admitted gs 
an evidence to prove the ſame.” | 


t Se. 47. It has been determined, that a wager on a Pope v. St. 
collateral matter, and not on the event of the game played Ledger, 
at, is not within thele ſtatutes ; as where two perſons were SalKk. 344- 
playing at back-gammon, and one of them having touched a 
man, the other laid him a wager of a hundred paunds, that 
having touched it he was bound by the law of the game to TY ” 
play the man. But no actian will he an a wager reſpecting 2. H. Bl. Rep. 


the mode of playing an illegal game, as hazard. 43. 


+ 8:4. 48. So alſo where A. betted B. that one C. would Lynal v. 


not run four miles in twenty-one minutes, it was ad- Longbotham, 
judged not within the ſtatutes, becauſe as C. was not play- 2 


Will. 36, 
ing at ſuch game, it was not a wager within the act; for 
C. might be runaing for his amuſement, and not to win 
any ber. i 


14 | + Scars 
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2. Wilſ. 36. f C42. 40. It is however decided, that a foo!-race, whether 
the race be upon a given diſtance or againſt a certain time, 
is a game prohibited by 9. Ann. c. 14. 


Brown v. + SeeF. 50. So alſo a wager, that H. did not find within ſuch 
Beckley, a time a man who {hould carry on f29t twenty-four ſtone 


Cowp. 282. weight ten miles in fifteen hours, has been adjudged a 
wager within the ſtatute. | 


— 4 „ + Se. 51. It ſeems alfo, that cricłet is an unlawful game 

alter, 1th; ; | 

J. Wilk 22. Within the ſtatute 9. Ann. c. 14. 

Blaxton v. + Set. 52. So alſo it has been adjudged, that laying 
ye, above ten pounds upon a hor/ſe-race is an illegal bet within 

r 98 309. the ſtatutes of 16. Car. 2. c. 7. and . Ann. c. 14. for that 

x. d theſe ſtatutes ought to be extended to all ſports as well as 

Marley, 


2. Stra. 1159, Cames, in order to prevent exceſſive betting. 


Clayton v. + Sect. 53. So allo it is determined, that a wager of ten 

Jennings, pounds to five pounds upon a hor/fe-race is within the act, al- 

Black. 206. though the race was for a legal plate; for although five 
pounds are leſs than the ſum mentioned in the ſtatute, yet 
as the loſer of the ten pounds would not be obliged to pay, 
the wager is bad for want of mutual riſque. 


Bones v. + Seck. 54. It hath been determined, that if two perſons 

Booth, play at cards from Monday evening to Tue/duy evening, 

8 oy Pep. without any interruption except for an hour or two at 

9 dinner, and one of them has then won a balance of ſe— 
venteen guineas, this is won at one fitting within the ſta— 
tute. 


Noel v. + $22.55. So allo it is ſaid, that if above an hundred 
an; © Kong . pounds be loft upon tick at one fitting, although to ſeveral 
be otene 105" perſons, it cannot be recovered. 


Anonymous, + See. 56. It ſeems, that if a loſer prefer an indictment 
8. Mod. 157. againſt a winner on the ſtatute 9. Ann. g. 14. and the grand 
jury find the bill, the Court will not permit an information 
to be filed againſt the defendant, although the indictment 
was quaſhed, and, of courſe, the defendant never tried upon 
it; for the grand jury may find another bill tor the ſame 


offence. 
Rex v, + Sect. 57. It is alfo ſettled, that if a defendant be con- 
Lookup, victed on an information on the ſtatute 9. Ann. c. 14. the 


v- SJ. 2049. Court can only give judgment quod convitius eff, and cannot 


ſet a fine on the offender to five times the value, but that 
| an 


l 
, 
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an action muſt be brought on the judgment to recover the 
penalty. 


+ Sect. 58. It is ſettled, that if one perfon nd another Barjean v, 
perſon money for the very purpoſe of gaming with, yet if 
he take no written ſecurity for it, the lender may recover it“ . 249. 
back by an action of af/ump/it on the implied contract; for 
the ſtatute only makes /ecur/t/es void, and is filent reſpecting 
contratls; and perhaps the Legiſlature thought that a very 
extenſive and prejudicial credit was not likely to be given 
where no written ſecurity could be legally taken. 


+ Sec. 59. So alſo money paid by A. at the requeſt of B. 2. Will. 30g. 
for the amount of a bet which B. had loſt to another perſon, 
may be recovered on the implied contract. 


+ Set. 60. And it has been decided, that where a ſecurity, Robinſon 2. 
as for inſtance a bill of exchange, is given for 6090]. and it Bland, 
appears that part of it was for money won at play, and part 2- Burr. 2078, 
for money leut at the time and place of play, the contract 
is diviſible, and the holder may recover for ſo much as was 
lent at the time and place of play. 


+ Ser. 61. But a ſecurity of any kind given for money 8. Mod. «7, 


won at play is abſolutely void, even in the hands of an in- 2. Mod. 279. 


nocent indorſer, who has bond fide paid value for it, and had Pougl. 743+ 
no notice that it was originally given on an illegal conſidera- 
tion; and the court of chancery may order the void ſecu- _ 

f ; = of - 1, Rawdon v. 
rity to be given up and cancelled, and any money which Shadwell 
may have been paid upon it to be refunded. 2. Stra. 1249. 


As to THE FOURTH PoINT, viz, The offence of horſe- 
racing. | 


+ Seck. 62. By 13. Geo. 2. c. 19. ſ. 1. © Whereas the 
great number of horle-races for ſmall plates, prizes, or ſums 
of money, have contributed very much to the encourage- 
ment of idlenels, to the impoveriſhment of many of the 
meaner ſort of the ſubjects of this kingdom, and the breed 
of {ſtrong and uſeful horſes hath been much prejudiced 
thereby :” for remedy thereof it is ENACTED, *© That no Horſes to be 
« perſon or perſons whatſoever ſhall enter, ſtart, or run entered by the 


any horſe, mare, or gelding, for = plate, prize, ſum of ners, 


e money, or other thing, unleſs fuch horſe, mare, or 


60 gelding, ſhall be truly and bond fide the property of, and 


„ bclonging to ſuch perſon fo entering, ſtarting, or run- 
„ ning the ſame horſe, mare, or gelding; nor ſhall any ang no more 


one perſon Enter and ſtart more than One horſe, mare, than one at a 


I 1 4 | «© OF, time. 
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or gelding, for one and the ſame plate, prize, or ſum of 
money, or other thing; and in cafe any perſon or per- 
{ons ſnall enter, ſtart, or run any horſe, mare, or gelding, 
not being the property truly and b, fide of ſuch perſon 
ſo entering, itarting, or running the fame for any plate, 
prize, ſum of money, or other thing, the ſaid horſe, 
mare, or gelding, or the value thereof, ſhall be forfeited, 
to be ſucd for and recovered, and diſpoſed of, in manner 
as is hereinafter mentioned; and in cate any perfon or 
perſons thall enter and {tart more than one horſe, mare, 
or gelding, for one and the fame plate, prize, or ſum of 
money, or other Wing, every ſuch horſe, mare, or geld- 
ing (ather than the firſt entered horſe, mare, or gelding), 
or the value thereof, ſhall be forfeited, to be ſued for 
and recovered, and diſpoſed of, in manner as hereinafter 
is mentioned. 5 


„% By 19. 1 2. it is further 


run tor under enacted, © That no plate, prize, ſum of money, or other 
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thing, ſhalt be ran for by any horſe, mare, or gelding, 
or advertiſed, publithed, or proclaimed, to be run for 
by any horſe, mare, or gelding, unleis ſuch plate, prize, 
or ſum of money ſhall be of the full, real, and intrin- 
ſick value of fifty pounds, or upwards ; and in caſe any 
perſon or perſons thall enter, ſtart, or run any horfe, 
mare, or gelding, for any plate, prize, ſum of money, or 
other thing of eſs value than fifty pounds, or ſhall make, 
print, advertiſe, publich, or proclaim any advertiſement 
or notice of any plate, prize, ſum of money, or other 
thing of les value than fifty pounds as aforeſaid, to be 
run tor by any horſe, mare, or gelding ; every fuch per- 
ſon or perſous ſo entering, ſtarting, or running ſuch 
horſe, mare, or gelding, for ſuch plate, prize, tum of 
money, or other thing of leſs value than fifty pounds as 
aforeſaid, ſhall forfeit and loſe the ſum of two hundred 
pounds, to be ſucd for, recovered, and diſpoſed of in 
ſuch manner as is hereinafter preſeribed and directed; 
and every perſon or perſons who thall make, print, pub- 
lich, advertiſe, or proclaim any advertiſement or notice of 
any plate, prize, {um of money, or other thing of leſs 
value than fifty paunds as aforeſaid, to be run for by any 
horſe, mare, or ge elding, {hall forfeit and loſe the ſum cf 
one hundred pounds,” 


+ Se. 64. By 13. Geo. 2. c. 19. f. 3. it is further 


enaRtcd, + That no horte, mare, or gelding, being of the 


C6 


1e 


age 17 five years, ſhall be entered, ſtarted, or run for any 
we; Prize, ſum of an, or other thing whatſoever, 
| unleſs 
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« unleſs ſuch horſe, mare, or gelding, ſhall carry ten ſtone Five years old 
« weight, computing fourteen pounds to each ftone no ny 
« weight; and that no horſe, mare, or gelding, being of ©? Kone, 
« the age of fix years, ſhall be entered, ſtarted, or run for fix years old 
„ any plate, prize, ſum of money, or other thing whatfo- eleven ſtone, 
„ever, unlets ſuch horſe, mare, or gelding, thall carry 
« eleven ſtone weight, computing fourteen pounds to each 
« ſtone weight; and that no horſe, mare, or gelding, 
being of the age of ſeven years, ſhall be entered, ſtarted, ſevenyears old 
« or run for any plate, prize, ſum of money, or other thing twelve ſtone, 
« whatſoever, unleſs ſuch horſe, mare, or gelding, ſhall - 
carry twelve ſtone weight, computing fourteen pounds 
« to each ſtone weight; and in caſe any perſon or perſons 
& ſhall enter, itart, or run any horſe, mare, or gelding, of 
either of the ages aforeſaid, for any plate, prize, or ſum 
e of money or other thing, carrying leſs than the weights 
% hereinbefore directed to be carried, ſuch horſe, mare, or 
* gelding, or the value thereof, ſhall be torteited, and the 
<« perſon or perſons ſo entering, ſtarting, or running ſuch 
ce horſe, mare, or gelding, ſhall forfeit and loſe the ſum of 
« two hundred pounds.” 


Race to be be- 

+ Se. 65. By 13. Geo. 2. c. 19. f. 4. Every race that = 

„ ſhall be hereafter run for any plate, prize, or ſum of a 
& money, ſhall be begun and ended in the ſame day.“ 


+ Set. 66. By 13. Geo. 2. C. 19. f. 5. it is further Matches to be 

enacted, © That no perſon or perſons whatſoever ſhall ſtart at Newmar- 
« or run any match with or between any horſe, mare, or #e and Black 
« gelding, for any ſum of money, plate, prize, or other ME "M 
« thing whattoever, unleſs ſuch match ſhal! be ſtarted or no lets than 
e run at Newmarket Heath, in the counties of Cambridge and «ql. 
« Suffolk, or Black Hambleton, in the county of York, or the 
« ſaid ſum of money, plate, prize, or other thing, be of the 
& real and intrinſick value of fifty pounds, or upwards: 
and in caſe any perſon or perſons ſhall ſtart or run any 
& fuch match at any other place than Newmarket Heath or 
« Black Hambleton aforeſaid, or for any plate, prize, ſum of 
© money, or other thing of leſs value than fifty pounds, 
« every ſuch perſon or perſons ſhall forfeit and loſe the 
« ſum of two hundred pounds.” 


+ Set, 67. By 13. Geo. 2. c. 19. f. 6. it is further 
enacted, „That all penalties and forfeitures incurred by 
« any perſon or perſons for any offence againſt this act 
© ſhall be ſued for and recovered by any action, bill, plaint, 
or information, in any of his majeſty's courts of record 
© at I/e/tmin/ier, or at the aſſizes, and thall be diſpoſed of, 
* one moiety thereof to the uſe of ſuch perſon or perſons 
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te as ſhall ſo fue for the ſame, and the other moietv to tle 
« uſe of the poor of ſuch parith or place where the offence 
« ſhall be committed; except ſuch one moicty of ſuch 
*« penalties and forfeitures as ſhall be incurred by, and 
« recovered of any perſon or perions within the county of 
« Somerſet; which ſaid one. moiety tha!ll go and be applied 
* to and for the uſe and benefit of the poor © perſons 
* admitted into the hoſpital or infirmary lately erected in 
*« the city of Bath for the benefit of poor perſons reſorting 
„to the ſaid city for the benefit of the mincral waters 
there. 


. 08. Des. 2. . 7. it is further 
enacted, “ That all and every ſum or ſums of money to be 
„paid for entering of any horſe, mare, or gelding, to ſtart 
or run for any plate, prize, ſum of money, or other thing, 
& ſhall go and be paid to the ſecond beſt horſe, mare, or 
« gelding, which thall ſtart or run for ſuch plate, prize, or 
« {um of money, as aforeſaid.” 


+ Fett. 60. By 12. Geo. 2. c. 19. f. 8.“ Provided always, 
that nothing herein contained ſhall extend, or be con— 
“ ſtrued to extend, to prevent the ſtarting or running any 
& horſe, mare, or gelding, for any plate, prize, or other 
„ thing or things now iſſuing out of, or paid for, or by the 
rents, iſſues, and profits of any lands, tenements, or 
& hereditaments, or of or bv the intereſt of any ſum or ſums 
„ of money now chargeable with the fame, or appropriated 


& : 


& for that purpoſe.” 


+ Se. 70. By 13. Geo. 2. e. 19. f. 16. it is further 
enacted, * 7? hat in any action, bill, plaint, or information, 
« to be brought or commenced by virtue of this act, no 
« eſſoin, protection, wager of law, or more than one im- 
« parlauce, mall be allowed; and that over and above the 
* penalties and forfeitures to be recovercd by virtue of this 


„ af, the plaintiff or intormer ſhall recover bis or her 


Double coſis. 


&© Jyuble cots,” 


+ Se. 71. But by 18. Geo. 9. ©. 34. 1. 11. AFTER 
RECITING the third ſection of the above e AND THAT 
« the thirteen royal plates of one hundred guineas each, 
annually run for, as alſo the high prices that are conſtantly 


given for horſes of ſtrength and fize, arc fuffcient to en- 


courage breeders to raiſe their cattle to the utmoſt ſize and 
ſtrength poſſible;“ it is therefore enacted, “ That it ſhatl 
and may be lawful for any perſon or perſons to run any 
% match, or to ſtaxt and run for any plate, prize, ſum of 


„ money, or other thing, of the real and intrinſic value of 


Birr 
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fifty pounds or upwards, at any weights whatſoever, and 
at any place or places whatſoever, without incurring or 
being liable to the penalty or penalties in the ſaid act of 
the thirteenth year of his majeſty's reign, relating to 
weights as afore-mentioned, and in the fame manner as 
might have been done if the ſaid act had never been 
made ; any thing herein contained to the contrary not- 
withſtanding.” 


+ Sect. 72. By 24. Geo. 3. c. 31. 1. 5. it is further enacted, Two guineas 


That the owner of every horſe, mare, or gelding, entered 
to ſtart or run for any plate, prize, ſum of money, or 
other thing, ſhall, previous to the entering or ſtarting 
ſuch horte, mare, or gelding, pay the ſum of two pounds 
two ſhillings, as the duty for one year; which f id money 
ſhall be paid, for the uſe of his majeſty, his heirs and 
ſucceſſors, into the hands of the clerk of the courle, 
book-xeeper, or other perſon authorized to make the 


entry of {uct horſe, mare, or gelding, being to ſtart or 


run for ſuch plate, prize, tum of money, or other thing, 
as atorc{aid ; and if any owner of ſuch horſe, mare, or 
geluing ſhall, previous to the ſtarting, neglect or refuſe to 
pay the ſaid tum of two pounds two ſhillings for ſuch 
entrance to the clerk of the courſe, book-keeper, or other 
perſon authorized to make the entry as aforeſaid, the 
owner or owners of every ſuch horſe, mare, or gelding, 
ſhall forfeit and pay the fum of twenty pounds, to be re- 
covered and applied in ſuch manner as hereinafter is 


directed.“ 


+ Sec. 73. By 24. Geo. 3. c. 31. ſ. 6. it is further enacted, 
That every clerk of the courſe, book-keeper, or other 
perſon, ſo receiving the ſaid ſum of two pounds two 
thillings as entrance money, ſhall, within fourteen days 
after the receipt thereof, give an account of all monies 
received by him for horſes ſo entered to ſtart as aforeſaid, 
to the diſtributor of ſtamps in the county where the race 
was run, upon demand made by ſuch diſtributor for the 
ſame, and producing his appointment as diſtributor under 
the hands and ſeals of three of the commiſhoners of his 
majeſty's ſtamp-duties; and in caſe of not accounting 
for and paying the ſame, he ſhall, for every default, in 
not delivering ſuch accounts, pay the ſum of one hundred 
pounds ; and for every. default of payment of the monies 
due on ſuch accounts, forfeit and pay double the amount 
of the monies due on the ſaid accounts at the time of 
ſuch default.“ | 
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+ Sect. 74. By 24. Geo. 3. c. 31. ſ. 7. it is further enacted, 


be made tothe *© That the ſaid head diſtributors of ſtamps, to whom ſuch 
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money ſhall be paid as aforeſaid, ſhall make an allowance 
of one thilling in the pound to ſuch clerk of the courſe, 
book-keeper, or other perſon as aforeſaid, for all monies 
ſo accounted for and paid by him to ſuch diſtributor as 
aforeſaid.“ | | 


+ 8-84. 75. By 24. es. z. e. 28. 1: 19. it is enacted, 
That it ſhall and may be lawful to and for any juſtice of 
the peace reſiding near the place where the offence thall 
be committed, to hear and determine any offence againſt 
this act; which ſaid juſtice of the peace is hereby autho- 
rized and required, upon any information exhibited, or 
complaint made in that behalf, to ſummon the party 
accuſed, and alſo the witneſſes on either tide, and ſhall 
examine into the matter of fact; and upon due proof 
made thereof, either by the voluntary confeſſion of the 
party, or by the oath of one or mote credible witneſs or 
witnefles, to give judgment or ſentence for the penalty or 
forfeiture, according as in and by this act is directed, and 
to award and iſſue cut his warrants, under his hand and 
ſral, tor the levying any pecuniary penalties or forfeitures 
io adjudged on the goods of the offender, and to cauſe 
ſale to be made thereof, in caſe they ſhall not be redeemed 
within tix days, rendering to the party the overplus 
(if any); and where the goods of ſuch offender cannot 
be found ſuſſicient to anſwer the penalty, to commit ſuch 
offender to priſon, therc to remain for the ſpace of three 
months, unleſs fuch pecuniary penalty ſhall be ſooner 
paid and fatisfied : and if any perſon or perſons ſhall find 
hunſelf or themſelves aggrieved by the judgment of any 
ſuch juſtice, then he or they {hall and may, upon giving 
{ecurity to the amount of the value of ſuch penalty and 
torfeiture, together with ſuch coſts as thall be awarded in 
caſe ſuch judgment {hall be affirmed, appeal to the juſtices 
of the peace at the next general quarter-ſefſions for the 
county, riding, or place, who are hereby impowered to 
ſummon and examine witneſſes upon oath, and finally to 
hear and determine the fame; and in caſe the judgment 
of ſuch juſtice ſhall be affirmed, it ſhall be lawful for ſuch 
juitices to award the perſon or perſons to pay coſts occa- 
ſioned by ſuch appcal, as to them ſhall ſeem mect.”? 


+ See, 76. By 24. Geo. 3. c. 31. ſ. 20. it is further 
2Qed, “ That if any perſon or perſons ſha!l be ſum- 
moned as a witneſs or witnefſes, to give evidence before 
ſuch juſtice or juſtices of the peace, touching any of the 
matters relative to this act, either on the part of the pro- 

| « ſecutor, 
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« ſccutor, or of the perſon or perſons accuſed, and ſhall 
„ neglect or refuſe to appear at the time and place to be for 
« that purpoſe appointed, without a reaſonable excuſe for 
« {ſuch his, her, or their negle& or refuſal, to be allowed of 
« by fuch juſtice or juſtices of the peace before whom the | 
ce proſecution ſhall be depending; that then every ſuch 
„ perſon ſhall forfeit for every ſuch offence, the ſum of 
&« forty ſhillings, to be levied and paid in ſuch manner, and 
„ by ſuch means, as are hercinbefore directed as to other 
« penalties.” | 
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+ Sef?. 77. By 24. Geo. 3. c. 31. ſ. 21. © Provided Juſtice may 
% nevertheleſs, that it hall and may be lawful to and for the Is 
« faid juſtice, where he ſhall ſee cauſe, to mitigate and leſſen { 
& any ſuch penalties as he {hall think fit, reaſonable coſts and | {1 
„ charges of the officers and informers, as well in making | 
« the diſcovery as in proſecuting the ſame, being always 3 
cc allowed, over and above ſuch mitigation, and fo as ſuch 
„ mitigation do not reduce the penalties to leſs than a 
% moiety of the penalties incurred, over and above the ſaid 
* colts and charges; any thing contained in this act, or any 
other act of parliament, to the contrary notwithſtanding.“ 


+ See. 78. It is ſettled, that if an agreement be made Redmeade v. 5 
that each party ſhall ſtart his horſe, and that if either ſhall Gale, 4 Burr. | 
_ refuſe or neglect he ſhall forfeit and pay twenty-five pounds to 2433. 4 
the other, the one party to pay the other five pounds before- | 
hand, as a conſideration to induce him to make the match, 
and the other refuſe to run the match, that this 1s not a 
match for leſs than fifty pounds, | 


+ Se. 79. And as all horſe-races except thoſe which are fohnſton 2. 
conformable to theſe ſtatutes are illegal, a wager on a horie- Bann, 4 Ferm 
race not authorized cannot, of courſe, be recovered. Rep. 1. 
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As to THE FIFTH POINT, 278. The offence of gaming, 
by means of lotteries, cards, dice, &c. 


+ Sec. 80. By 10. and 11. Will. 3. c. 17. ſ. 1. 1T 18 
RECITED, ** That whereas ſeveral evil-diſpoſed perſons, for Lo 
divers years laſt paſt, bave fet up many miſchievous and * 
unlawful games, called Jotteries, not only in the citics of 
London and Meſiminſten, and in the ſuburbs thereof, and | 
places adjoining, but in moſt of the eminent towns and þ 
places in Eng/and, and in the dominion of ales, and have 
thereby moſt unjuſtly and fraudulently got to themſelves 
great ſums of money from the children and ſervants of ſeve- 
ral gentlemen, traders, and merchants, and from other 
unwary perſons, to the utter ruin and impoverithment ot 
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many families, and to the reproach of the Exgliſh laws and 

government, by colour of ſeveral patents or grants under 

the great ſeal of Eugland for the ſaid lotteries, or ſome of 
; them; which ſaid grants or patents are againtt the common 
good, trade, welfare, and peace, of his majefly's kingdoms :** 
clareCpiblick for remedy whereof it is enacted, 6 That all ſaci lotteries, 
nuiſances, and and all other lotteries, are common and publick nuiſances, 
all grants and that all grants, patents, and licences for ſuch lotte- 
thereof void. ( rtcs, or any other lotterics, are void and againſt law.“ 


Lotteries de- 


From 29. Dec. + Sed. 81. By 10. and 11. Will. 3. c. 17. f. 2. it is fur- 
1699. no per- ther enacted, That no perſon or perſons whatſoever ſhall 
fon to keep « publickly or privately exerciſe, keep open, ſhew, or ex- 
nom we lots «© poſe to be played at, drawn at, or thrown at, or thall draw, 
Penalty on of- play, or throw at any ſuch lottery, or any other lottery, 
tender. & either by dice, tots, cards, balls, or any other numbers or 
„figures, or any other way whatſoever; and that every 
& perſon or perſons that ſhall exercife, expoſe, open, or 
% ſhew to be played, thrown, or drawn at, any ſuch lottery, 
« play, or device, or other lottery, ſhall forfeit for every 
0 fuch offence the ſum of five hundred pounds, to be reco- 
« vered by information, bill, plaint, or action at law, in 
„ any of his majcfty's courts at H/tmnfier, wherein no 
„ effoin, wager of law, nor any more than one imparlance, 
& ſhall be allowed; one third part thereof to the uſe of his 
„ majeſty, his heirs and ſucceſſors, one other third part 
« thereof to the uſe of the poor of the parith where {ucl, 
„ offence ſhall be committed, and the other third part 
« thereof, together with double coſts, to the party that ſhall 
« inform and ſue for the ſame; and the ſaid partics ſo 
c offending ſhall likewiſe be proſecuted as common rogues, 
« according to the ſtatutes in that cafe made and provided.“ 


* 


** 


Penalty on + Sc. 82. By 10. and 11. Will. 3. c. 17. f. 3. it is fur- 

pi»ying at ther enacted, That every pericn or perſons that ſhall 

wen 3 lese play, throw, or draw at any ſuch lottery, play, or device, 

poo -% #**« or other lotteries, ſhall forfeit for every ſuch offence the 
„ ſum of twenty pounds, to be recovered by information, 
e bill, plaint, or action at law, in any ot his majeſty's 
„ courts at Weſtminſter, wherein no eſſoin, wager of law, 
& nor any more than one imparlance, ſhall be allowed; one 
« third part thereof to the uſe of his majeſty, his heirs, and 
% ſucceſſors, one other third part thereof to the uſe of the 
& poor of the pariſh where ſuch offence ſhall be committed, 
« and the other third part thereof, together with double 
& cofts, to the party that ſhall inform and ſue for the 
« ſame.” | 


+ SeF. 
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+ Set. 83. By 9. Ann. c. 6. ſ. 56. it is further enaQed, Perſons ſer- 


ting up ſuch 


That the juſtices of the peace, and all mayors, bailiffs, 


* head officers, conftables, and other her majeſty's civil 


officers, within their reſpective juriſdictions, are hereby 
impowered and required to uſe their utmoſt endeavours 
to prevent the drawing of any ſuch unlawſul lottery, 
heretofore or heieafter to be fet up, by all lawful ways 
and means; and that every perſon who ſhall ſet up, 


or ſhall, by writing or printing, publith the ſetting up 


any ſuch unlawtul lottery, with intent to have tuch 
lottery drawn, ſhall forfeit for every ſuch offence one 
hundred pounds, to be recovered by information, bill, 
plaint, or action at law, in any of her majeſty's courts at 


Weſtminſter, wherein no eſſoin, wager of law, nor any 


more than one imparlance, thall be allowed; one third 
part thereof to the uſe of her majeſty, her heirs, and ſuc- 
ceſſors; one other third part thereof to the uſe of the 
poor of the pariſh where ſuch offence ſhall be com- 
mitted ; and the other third part thereof, together with 
full coſts, to the party who ſnall inform and fue for the 
lame. 


+ Seck. 84. By 10. Ann. c. 26. f. 109. it is enacted, 
That every perſon or perſons who ſhall erect, ſet up, 
or keep any office or place, for making inſurances on 
marriages, births, chriſtenings, or ſervice, or any of 
them, or any other office or place, under the denom1- 
nation of fales of gloves, of fans, of cards, of num- 
bers, of the queen's picture, for the improvement of 
{ma!l ſums of money, or the like offices or places, under 
the pretence of improving {mall ſums of money, ſhall 
forfeit for every ſuch offence the ſum of five hundred 
pounds, to be recovered, with coſts of ſuit, by action 
of debt, bill, plaint, or information, in any of her ma- 
jeſty's courts aforeſaid, wherein no eſſoin, protection, 
wager of law, nor any more than one imparlance, thall 
be allowed; one third part thereof to the vie of her 


- majeſty, her heirs, and fucceſſors, one other third part 


thereof to the uſe of the poor of the pariſh of the 
place where the offence fſha!l be committed, and the 
other third part thereof, together with full colts of ſuit, 
to the perſon or perſons who ſhall inform or ſue for 
the ſame: and every printer or other perſon who ſhall, 
by writing or printing, publiſh the fetting up or keeping 
any ſuch office or place under any the denominations 
aforeſaid, or like denominations, for the improvement 
of {mail ſums of money, ſhall, for every ſuch offence, 


forfeit the ſum of one hundred pounds, to be reco- 
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« yered and diſtributed in ſuch manner as the penalt 

« Jaſt-mentioned is to be recovered and diſtributed ; and 
« every perſon or perſons who in any office or place 
& erected or ſet up for making inſurances on marriages, 
„ births, chriſtenings, or ſervice, or under any other the 
« denominations aforeſaid, or any like denominations, for 
„ improvement of fmall ſums, ſhall make or ſuffer to 
« be made therein any new inſurances or contracts for 
& new inſurances on marriages, births, chriſtenings, or 
« ſervice, or receive any payments into any the offices or 
& places aforeſaid, for improvement of {mall ſums of mo- 
« ney, ſhall forfeit, for every ſuch offence, the ſum of one 
& hundred pounds, to be recovered and diſtributed in like 
„ manner.“ | 


oo a 


* 


„ 


+ Sect. 88. By 8. Geo. 1. e. 2. ſ. 36. it is enaQed, 

Perſons who ** That all and every perſon or perſon who ſhall erect, 
mall erect ( ſet up, continue, or keep, or ſhall cauſe or procure 
9 ubrgd e to be erected, ſet up, continued, or Kept, any office or 
lottery, &. © place under the denomination of fales of houſes, lands, 
ſhall forfeit “ advowſons, preſentations to livings, plate, jewels, ſhips, 
zool. one „ goods, or other things, for the improvement of ſmall 
third to the « fums of money; or ſhall ſell or expoſe to ſale any 
the in- bovſes, lands, advowſons, preſentations to livings, plate, 
former, and jewels, ſhips, goods, or other things by way of lot- 
the other to © tery, or by lots, tickets, numbers, or figures; or ſha! 
the poor & make, print, advertiſe, or publiſh, or cauſe to be made, 
where, &c. (c printed, advertiſed, or publiſhed, propofals or ſchemes 
„ tor advancing {mall ſums of money by ſeveral perſons, 

« amounting in the whole to large ſums, to be divided 

« among them by the chances of the prizes in ſome 

% publick lottery or lotteries, eſtabliſhed or allowed by act 

« of parliament; or ſhall deliver out, or cauſe or procure 
to be delivered out, tickets to the perſons advancing fuch 
«+ ſums, to entitle them to a ſhare of the money ſo advanced 
« according to ſuch propoſals or ſchemes ; or ſhall make, 
„% print, or publiſh, or cauſe to be made, printed, or pub- 
„ hthed, any propoſal or ſcheme of the like kind or nature, 
under any denomination, name, or title whatſoever ; and 
6 ſhall be thereof convicted upon the oath or oaths of one 
C or more credible witneſs or witnefles, by two or more 


oy Juſtices of the Peace for the county, diviſion, or liberty 


„ where ſuch offence ſhall be committed, or the offender 
© ſhall be found (which oath ſuch juſtices of the peace are 
„ hereby impowered and required to adminiſter), the perſon 
« ſo convicted ſhall, ſor every ſuch offence, over and above 
* any former penalties inflicted by any former act or acts 
ce of parliament made againſt any private cr unlawful lot- 
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teries, forfeit the ſum of five hundred pounds; one third 
part thereof to his majeſty, his heirs and ſucceſfors, one 


other third part thereof to the informer, and the remain- 


ing third part thereof to the poor of the pariſh where ſuch 

offence ſhall be committed; the ſame to be levied by diſ- 

treſs and ſale of the offender's goods, by warrant under 

the hands and ſeals of ſuch juſtices before whom ſuch 

offender ſhall be convicted as aforeſaid; and ſhall alſo, 

for every ſuch offence, by ſuch juſtices be committed to 

the county gaol, there to remain without bail or main- 

prize for the ſpace of one whole year, and from thence 

till the ſaid ſum of five hundred pounds, ſo forteited as 

aforeſaid, thall be fully paid and fatisfied : provided never- perfons ag- 
theleſs, that any perſon who ſhall think himſelf or herſelf grieved may 
aggrieved by the judgment or determination of two of appealtoquac- 
more ſuch juſtices, in any the caſes aforeſaid, ſhall have ter- ſeſſious. 
liberty to appeal to the next quarter- ſeſſions to be held 

tor the county, city, or place, where ſuch judgment or 
determination ſhall be made or given ; and that the judg- 

ment to be given by the juſtices at the ſaid next quarter- 


ſeſſions ſhall be final.” 


+ Se. 86. By 8. Geo. 1. c. 2. ſ. 35. it is further enacted, perſons con- 
That all and every perſon or perſons who, after the time tributing to 
aforeſaid, ſhall be adventurer or adventurers in, or ſhall ſales, &c. 
pay any money or other conſideration, or any ways con- * 2 
tribute unto, or upon the account of any ſuch fales, lot- contributed, 
teries, propoſals, or ſchemes aforeſaid, ſhall forfeit for one moiety to 
every ſuch offence double the ſum paid or contributed, the crown, the 
to be recovered with coſts of ſuit by action of debt, bill, other ro the 
plaint, or information, in any of his majeſty's courts of 
record at Meſiminſter, wherein no eſſoin, protection, wager 
of law, nor any more than one imparlance, ſhall be al- 
lowed ; one moiety thereof to his majeſty, his heirs, and 
ſucceſſors, the other moiety thereof to the perſon or per- 


nformer. 


„“ {ons who ſhall inform or ſue for the ſame.” 


+ Se. 87. By 9. Geo. 1. c. 19. f. 4. it is further Claufe to pre. 


enacted, „ That if any perſon or perſons ſhall, by vir- vent foreign 


tue or colour of any grant or authority from any 


«c 


& ſet up, continue, or keep, or ſhall cauſe or procure to 


fo- lotterics being 
carried on in 


reign princ ate, or government whatſoever, erect, Sarl, 
a eee ſt / 8 | : * this kingdom, 


« be erected, ſet up, continued, or kept, any lottery or 
« undertaking in the nature of a lottery, under any deno- 
* mination whatſoever, or ſhall make, print, or publiſh, or 


«c 


cauſe to be made, printed, or publiſhed, any propoſal or 


« ſcheme for any ſuch lottery or undertaking, or ſhall 
cc 


within this kingdom fell or diſpoſe of any ticket or 
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tc tickets in any foreign lottery, and ſhall be convicted of 
« any the ſaid offences, upon the oath or oaths of one or 
„ more credible witneſs or witneſſes, by two or more 
„ juſtices. of the peace of the county, diviſion, or liberty 


« where ſuch offence ſhall be committed, or the ofFcnder_ 


%“ ſhall be found {which oath ſuch juſtices of the peace are 
hereby impowered and required to adminiſter), the perſon 
& fo convicted ſhall, for every ſuch offence (over and above 
„ any former penalties inflicted by any former act or acts of 
« parliament made againſt unlawful lotteries), forfeit the 
« ſum of two hundted pounds; one third part thereof to 


« his majeſty, his heirs, and ſucceilors, one other third part 
„thereof to the informer, and the remaining third part 


« thereof to the poor of the pariſh where ſuch offence thall 
&« be committed; the ſame to be levied by diſtreſs and ſale 
& of the ofender's goods, by warrant under the hands and 
« ſeals of ſuch juſtices before whom ſuch offender ſhall be 
© convicted as aforeſaid, and ſhall alſo for every ſuch offence 
by ſuch juſtices be committed to the county gaol, there to 
„ remain without bail or mainprize for the ſpice of one 
« whole year, and from thence till the ſaid tum of two 
« hundred pounds, ſo forfeited as aforeſaid, ſhall be fully 
© paid and ſatisfied,” 

+ Sea. 88. By 9. Geo. 1. c. 19. ſ. 5. © Provided never- 
„ theleſs, that any perſon who ſhall think him or herſelf 
e aggrieved by the judgment or determination of ſuch juſ- 
&« tices in any the caſes aforeſaid, ſhall have liberty to appeal 


% to the next quarter-ſefſions to be heid for the county, 


„ city, or place, where ſuch judgment or determination 
& ſhall be made or given, and that the judgment to be 
6 pn by the juſtices of the next quarter-ſeſſions ſhall be 
„ final.“ 1 


+ Sect. 89. By 6. Geo. 2. c. 25. ſ. 29. If any perſon 


or perſons ſhall ſell, procure, or deliver any ticket, receipt, 


ſelling or pro- ( chance, or number, in or belonging to any foreign lot- 


curing chan- «© 
ces in foreign 
lotteries after 


tery or eee. foreign lottery, or in or belonging to 
* any claſs, part, or diviſion of ſuch lottery, or pretended 


24 June 1733. ©* lottery, or in or belonging to any undertaking whatſo- 


« ever in the nature of a lottery, or ſhall ſell, procure, or 
deliver any ticket, receipt, chance, or number in or 
« belonging to any duplicate or pretended duplicate of any 
foreign lottery or pretended foreign lottery, or ſhall re- 
c dceive, or cauſe to be received, any money whatſoever for 
© any ſuch ticket, receipt, chance, or number, or for or in 
„ conſideration of any money to be repaid, in caſe any 
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ticket or tickets, number or numbers in any foreign lot- 
tery or pretended foreign lottery, or any claſs, part, or 
diviſion thereof, {hail prove fortunate, and thall be con- 
victed of any of the ſaid offences, upon action of debt, 
bill, plaint, or information, in any of his majeſty's courts 
of record at /J*/tmin/ter (in which no eſſoin, privilege, 
protection, or wager of law, or more than one imparlance, 
ſhall be allowed), or upon the oath or oaths, or affir- 
mation or affirmations, of one or more credible witneſs 
or witneſſes, before two or more juſtices of the peace of 
the county, diviſion, or liberty, where ſuch offence ſhall 
be committed, or the offender ſhall be found (which oath 
or aſkirmation ſuch juſtices of the peace are hereby im- 
powered and required to adminiſter or give), the perſon ſo 
convicted ſhall, for every ſuch offence, forfeit the ſum of 
two hundred pounds; one third part thereof to the uſe of 
his majeſty, his heirs, and ſucceſſors, one third part thereof 
to him, her, or them who ſhall ſue for the ſame, or make 
information of the offence, and the remaining third part 
thereof to the poor of the pariſh where ſuch offence ſhall - 
be committed; the ſame (in caſe of conviction before two 
juſtices) to be levied by diſtreſs and ſale of the offender's 
goods, by warrant under the hands and ſeals of ſuch juſ- 
tices before whom ſuch offender ſhail be convicted; and 
ſhall alſo, for every ſuch offence, by the Court or by ſuch 
juſtices, as the caſe ſhall happen, be committed to the 
county gaol, there to remain. without bail or mainprize, 
for the ſpace of one whole year, and from thence till the 
ſaid ſum of two hundred pounds ſo forteited as aforeſaid, 
hall be fully paid and ſatisfied.“ Og 


I Sec. 90. By 6. Geo. 2. c. 35. 1. 30. Provided never- Appeal to the 


theleſs, that any perſon who ſhall think him or herſelf quzrter- 
aggrieved by the judgment or determination of ſuch juſ- elions 5 
tices in any of the caſes aforeſaid, ſhall have liberty to 

appeal to the next quarter-ſeffions to be held for the 

county, city, or place where ſuch judgment or deter- 
mination ſhall be made or given, and that the judgment whoſe deter- 
to be given by the juſtices of the next quarter-ſefſions — ſhall 


ſhall be final.” | e final, 


+ Sef. 91. By 6. Geo. 2. c. 35. 1. 32. it is further Publick act. 


enacted, © That this act ſhall be deemed and taken to be a 
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publick act, of which all judges and juſtices are to take Eimitation of 
notice; and if any action or ſuit ſhall be brought againſt actions. 
any perſon for what he ſhall do in purſuance of this act, 
ſuch action or ſuit ſhall be commenced within fix months, 
and not afterwards; and ſuch perſons ſhall and * 
| 353 * plead 
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plead the general iſſue, and give this act and the ſpecial 
matter in evidence.” | 


ſons, Þregſentations to livings, plate, jewels, thips, goods, 


or other things by way of lottery, or by lots, tickets, 
numbers or figures, cards or dice; or ſhall make, print, 
advertiſe, or publiſh, or cauſe to be made, printed, ad- 
vertiſed or publiſhed, propoſals or ſchemes for advancing 
ſmall ſums of money by ſeveral perions, amounting in 
the whole to large ſums, to be divided among them by 
chances of the prizes in ſome public lottery or lotteries 
eſtabliſhed or allowed by act of parliament, or ſhall de- 
liver out, or cauſe or procure to be delivered out, tickets 
to the perſons advancing ſuch ſums, to intitle them to a 
ſhare of the money ſo advanced, according to ſuch pro- 
pofals or ichemes ; or ſhall expoſe to ſale any houſes, 
lands, advowſons, preſentations to livings, plate, jewels, 
ſhips, or other goods, by any game, method, or device 
whatſoever, depending upon, or to be determined by any 
lot of drawing, whether it be out of a box or wheel, or 
by cards or dice, or by any machine, engine, or device 
ot chance of any kind whatſoever ; ſuch perſon or per- 
ſons, and every or either of them, thall, upon being 
convicted thereof before any one juſtice of the peace for 
any county, riding, or diviſion, or before the mayor, or 
other juſtice or juſtices of the peace for any city or town 
corporate, upon the oath or oaths of one or more credi- 
ble witneſs or witneſſes {which ſaid oaths the faid juſtices 
of the peace, and mayor, are hereby authorized, impow- 
ered and required to adminiſter), or upon the view of 
fuch juſtice or juſtices, or the mayor, juſtice or juſtices 
for any city or town corporate, or on the confeſſion of 


© the party or parties accuſed ; ſhall forfeit and loſe the ſum 


of two hundred pounds, to be levied by diſtreſs and fale 


of the offender's goods, by warrant under the hands and 


ſeals of one or more juſtice or juſtices of the peace of 
ſuch county, riding, diviſion, city or town, where the 
offence ſhall be committed; which ſaid forfeitures, when 


recovered, after deducting the reaſonable charges of ſuch 


proſecution, ſhall go and be applied, one third thereof 
to the informer, and the remaining two thirds to the uſe 
of the poor of the pariſh where ſuch offence ſhall be com- 
mitted, excepting the ſaid two thirds of ſuch forfeitures 

He” „ whach 


Cha Or © A MINA 


«i 


«6 


40 
(0 
66 
cc 
« 


cc 
10 


which ſhall be incurred by, and recovered upon, any 
perſon or perſons within the city of Bath, which faid 
two thirds thall go and be applied to and for the uſe and 
benefit of the poor reſiding within the hoſpital or infir- 
mary lately erected for the benefit of poor perſons reſort- 
ing to the ſaid city for the benefit of the mineral waters, 
after deducting the charges of conviction as aforeſaid.” 


got 


+ Seck. 93. By 12. Geo. 2. c. 28. ſ. 2. it is enacted, Games within 
That the games of the ace of hearts, pharaoh, baſſet, intent of the 
« and hazard are, and are hereby declared to be, games or *. 


lotteries by cards or dice within the intent and mean- 
ing of the preceding ſtatutes; and that all and every 
perſon or perſons who ſhall ſet up, maintain, or keep 
the ſaid games of the ace of hearts, pharaoh, baſſer, and 
hazard, ſhall be ſubject and liable to all and every the 
penalties and forfeitures in and by this act inflicted upon 
any perſon or perſons who ſhall ere&, ſet up, continue, 
or keep any of the ſaid games or lotteries in this preſent 
act mentioned; and ſhall be proſecuted and convicted, 
and the penalties and forfeitures ſhall be ſued for and re- 
covered, in like manner as the ſaid penalties and for- 
feitures are by this act directed to be ſued for and reco- 
vered.“ 


+ Sect. 94. By 12. Geo. 2. c. 28. ſ. 3. it is enacted, 
That all and every perſon and perſons who ſhall be ad- 
venturers in any of the ſaid games, lottery or lotteries, 
ſale or ſales; or ſhall play, ſet at, ſtake, or punt at either 
of the ſaid games of the ace of hearts, pharaoh, baſſet, 
and hazard, and ſhall be thereof convicted in ſuch 
manner and form as in and by this act is preſcribed ; 
every ſuch perſon or perſons ſhall forfeit and loſe the 
ſum of fifty pounds, ta be fued for and recovered as 
aforeſaid. | 


+ Set. 95. By 12. Geo. 2. c. 28. ſ. 4. it is enafted, 
That all and every ſuch ſale and ſales of houſes, lands, 
advowſons, preſentations to livings, plate, jewels, ſhips, 


gol. penalty on 
the adventu- 
rers. 


Sales by .otte- 
rics void; 


goods, or other things, by any game, lottery or lotteries, 


machine, engine, or other device whatſoever, depending 
upon, or to be determined by chance or lot, ſhall and 


are hereby declared to be void to all intents and purpoſes 


whatſoever: and all ſuch houſes, lands, advowſons, pre- 
ſentations to livings, plate, jewels, ſhips, goods, or other 
things, ſet up and expoſed to fale in manner and form 
aforetaid, ſhall be forfeited to ſuch perſon or perſons 


and lands, &c., 
forfeited. 


who ſhall ſue for the ſame by action, bill, plaint, or 


information, in any of his majeſty's courts of record, or 
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& at the aſſizes for any county where the offence ſhall be 
© committed; in which action, bill, plaint, or information, 
& no eſſoin, protection, wager of law, or more than one 
& 1mparlance ſhall be allowed.“ : 


+ Sect. 95. By 12. Geo. 2. c. 28. ſ. F. it is provided, 
& That it any perſon or perſons ſhall think bim, her, or 
« themſelves aggrieved by the judgment or determination 
of any juſtice or juſtices of the peace, or mayor as afore- 
„ ſaid, upon any conviction of or for any of the offences 
„ in.this act; ſuch perſon or perſons may appeal from the 
« ſaid judgment of the ſaid juſtice or juſtices, or, mayor, to 
« the next general quarter ſeſſions of the peace for the ſaid 
„county, riding, Civilion, city, or place where ſuch per- 
« ſon or perſons was or were convicted; but the perſon 
and perſons ſo appealed ſhall, and he, ſhe, and they are 
„hereby directed to give reaſonable notice to the proſecu- 
4% tor or proſecutors of ſuch perſon or perſons as ſhall to 
„ appcal, of ſuch his, her, or their intention of bringing 
“ and proſecuting ſuch appeal, and ſhall enter into a re- 
* cognizance before ſome juſtices of the peace for the coun- 
„ ty, riding, diviſion, city or place wherein the conviction 
or judgment was made or given, with two ſufficient 
ſureties, on condition to try ſuch appeal at the next 
6% quarter-fefhons which ſhall be held in and for the county, 
« riding, diviſion, city, or place wherein ſuch conviction 
or judgment was made or given, next and immediately 
« after the bringing ſuch appeal; and every ſuch appeal and 
„ appeals ſhall, by the court at the ſaid next general quar- 
ter- ſeſſions, to which ſach appeal and appcals is or are 
« made, be then examined, and the matter then finally 
„ heard and determined, and not afterwards; and in caſe 
« ſuch judgment, determination, or conviction, as afore- 
“ faid, ſhall be then and there affirmed, the party appeal- 
« ing ſhall pay unto the proſecutor or proſecutors, his, 
„her, or their treble coſts; and ſuch proſecutor and pro- 


„ fſecutors thall have ſuch remedy for the ſame, as any de- 


« fendant or defendants hath or have for coſts of ſuit in 
any other caſes by law.” 


+ Sef. 97. By 12. Geo. 2. c. 28. ſ. 6. it is provided, 
„That no ſuch conviction made, or judgment given as 
ce aforefaid by this act, ſhall be ſet aſide by the ſaid court 
« of quarter-ſeilions for want of form, in caſe the facts al- 
« ledged in the ſaid conviction thall be proved to the ſa- 
« tisfaCtion of the ſaid court; nor ſhall ſuch conviction or 
« judgment be removed or removable by certiorari, or any 
„other writ or proceſs whatſoever, into any of his ma- 
« jelty's courts of record at Meſiminſter, until ſuch order 
: 66 or 
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or other proceedings ſhall have been firſt removed to, 
and judgment and determination given and made there- 
upon, by ſuch court of quarter ſeſſions as aforeſaid.” 


+ Sect. 98. By 12. Geo. 2. c. 28. ſ. 7. it is alſo provided, 
That no writ of certiorar:, or other proceſs, ſhall iſſue or 
be iſſuable to remove the record of any ſuch conviction 
from the ſaid court of quarter- ſeſſions, or to remove 
any order or other proceedings taken or made by the 
ſaid court of quarter-ſeſſions upon, touching or con— 
cerning ſuch conviction, into any of his majeſty's courts 
of record at I ſiminſter, until the party or parties againſt 
whom ſuch conviction ſhall be made, before the allow- 
ance of ſuch writ of certiorari, or other proceſs, ſhall 
find two ſutficient ſureties to become bound to the pro- 


ſecutor in the ſum of one hundred pounds, with condi- 


tion to proſecute the ſame with effect within fix calen- 
dar months, and to pay unto the proſecutor or proſecu— 


tors his, her, or their treble colts and charges, in caſe 


ſuch order or conviction ſhall be affirmed.“ 


+ Sed, 0g, By 12. Geo. 2. c. 28. {.8. it is enacted, 
That it any perſon or perſons who ſhall be convicted o 


erecting, ſetting up, maintaining, or keeping any of the 


ſaid lotteries, or the ſaid games of the ace of hearts, pha- 
raoh, baſſet, or hazard, or therein or in either of them 
ſhal! adventure, and ſhall not have ſuthcient goods and 
chattels whereon to levy the penalties inflicted by this 
act, or ſhall not immediately pay the ſaid penalties, or 
give ſecurity for the fame ; it ſhall and may be lawful for 
the ſaid juſtice or juſtices, before whom ſuch perſon 
ſhall be convicted as aforefaid, to commit ſuch perſon 
or perſons to the common gaol of the county, riding, 
diviſion, city, or place where ſuch offence ſhall be com- 
mitted, there to continue and remain for any time not 


exceeding ix months,” 


+ Se. 100. By 12. Geo. 2. c. 28. f. 9. it is alſo enacted, 


503 


Record re— 
moveable up- 
on 100l. ſecu- 
rity. 


Offenders not 


fable to pay the 
penalties, to 


be impriſoned. 


Penalty on 


That if any juſtice of the peace, or any other juſtice negleR of juſ- 
herein-before deſcribed, or mayor of any corporation, des or may- 


them by this act; ſuch juſtices and mayors fo neglecting 


or refuling ſhall reſpectively forfeit and pay the ſum of 


ten pounds for each offence; one moiety whereof to be 
paid to any perſon or perſons who ſhall ſue for the ſame, 
and the other moiety thereof to the poor of the pariſh or 
place where ſuch offence ſhall be committed; and ſhall 
be recovered with full coſts of ſuit, by action, bill, 


„ plaint, or information, in any of his majefty's courts of 


K K 4 c record, 


ſhall neglect or refuſe to do what is required of him and “. 


Sor 


This act net 
to hinder any 
games in 
palaces where 
the king re- 
ſides; 


nor to affect 
the right to 
any lands &c. 
held by lot. 
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s record, or at the aſſizes for any county; in which action, 
« bill, plaint, or information, no efloin, protection, or 
*«« wager of law, nor more than one imparlance ſhall be 
© allowed; ſuch proſecution being commenced within fix 
„months next after ſuch refuſal of ſuch juſtices or 
« mayor.” | | 


+ Sect. 101. By 12. Geo. 2. c. 28. ſ. 10. it is provided, 
“% That nothing in this act, or in any former acts againſt 
„gaming contained, ſhall extend to prevent or hinder any 


'* perſon or perſons from gaming or playing at any of the 


games in this or in any of the ſaid former acts men- 
ce tioned within any of his majeſty's royal palaces, where 
& his majeſty, his heirs or ſucceſſors ſhall then reſide.“ 


+ Sect. 102. By 12. Geo. 2. c. 28. ſ. 11. it is alſo pro- 
vided, That nothing herein contained ſhall extend, or 
ebe any ways conſtrued, deemed, or taken to extend, or 
« in any ſort to affe&t or prejudice any eſtate or intereſt 
« in, out of, or to any manors, honours, royalties, lands, 
« tenements, advowſons, preſentations, rents, ſervices, and 
« hereditaments whatſoever, which ſhall or may at any 
«« time or times hereafter be according to the laws now in 
« being legally allotted to, or held by, or by means of 


any allotment or partition by lots; but that all perſons 


© who now are, or that ſhall hereafter become, really and 
„truly ſeiſed as part-owners, joint-tenants, and tenants 


„ in common of any manors, honours, royalties, lands, 
\ , „ 


Limit zeion of 


« tenements, advowlons, preſentations, rents, ſervices, and 
« hereditaments, ſhall, and he, the, and they, and his, 
her, and their heirs and aſſigns is, and are hereby made 
% and continued capable to accept and take ſuch eſtates 
« and intereſt, and parts therein, in ſuch and the like 
« manner, and to ſuch and the like uſes, as he, ſhe, or 
„they might, would, or could, have done by, or by vir- 
“e tue, or in confequence of any lot, ſcroll, chance or al- 
«© Jotment whatſoever, had this preſent act never been 
* made; any thing herein contained to the contrary thereof 
notwithitancing.” 


La 
- 


+ Sect. 103. By 12. Geo. 2. c. 28. ſ. 12. it is further 
enacted, © I hat it any ſuit or action ſhall be commenced 
ce or proſecuted againſt any perſon or perſons for any thing 
*« done in purſuance of this act, every ſuch ſuit or action 
* ſhall be commenced within three calendar months next 
© after the fact was committed, and not afterwards ; and 
** ſhall be laid or brought in the county, city, or place 


«« where the cauſe of action ſhall arife, and not elſewhere ; 


© and the dcfendant and defendants therein ſhall and may 
| « plead 
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e matter in evidence at the trial to be had thereupon, and 
« that the fame was done in purſuance of, or by the au- 
« thority of this act; and if the plaintiff or plaintiffs ſhall 
« become nonfuited, or diſcontinue his, her, or their ac- 
ce tion or actions, ſuit or ſuits, or it upon demurrer judg- 
« ment ſhall be given againſt the plaintiff or plaintiffs ; the 


« defendant or defendants ſhall and may recover treble coſts, Treble cofts, 


« and have like remedy for the ſame, as any defendant or 
« defendants hath or have for coſts in any other caſes by 
« law.” 


+ Sect. 104. By 13. Geo. 2. c. 19. ſ. 9. 17 1s RECITED, 
« That whereas a good and wholeſome law was made in 


12. Geo. 2. for the more effectual preventing exceſſive and 12. Geo. c. ai. 


deceitful gaming; but, contrary to the true intent and mean- 
ing thereof, ſome fraudulent and deceitful games have been 
invented, and a certain game called paſſage is now daily 
practiſed and carried on, to the ruin and impoveriſhment 
of many of his majeſty's ſubjects;“ it is therefore ENACTED, 


e That the ſaid game of paſſage, and all and every other Game of paſ- 
game and games invented, or to be invented, with one ſage, and other 


* or more die or dice, or with any other inſtrument, en- 
* gine, or device, in the nature of dice, having one or 


* more figures or numbers thereon (backgammon andthe farther, 29. 
other games now played with the backgammon tables Geo, 2. c. 3. 


only excepted), are and ſhall be deemed to be games or 
« lotteries by dice, within the intent and meaning of the 
preceding ſtatute; and all and every perſon and per- 
« ſons who ſhall ſet up, maintain, or keep any office, 
& table, or place (ſave and except as in the preceding 
& ſtatute is provided and declared), for the ſaid game of 
„ paſſage, or for any other ſuch game or games as afore- 
* ſaid (backgammon and the other games now played with 
© the backgammon tables only excepted), ſhall ſeverally 
& forfeit, be ſubject and liable to, all and every the penal- 
ties and forfeitures in and by the preceding ſtatute in- 
e flicted upon any perſon or perſons who ſhall erect, ſet 


up, continue, or keep any of the games or lotteries. 


in the preceding ſtatute mentioned; and all and every 
<© perſon or perſons who {ſhall play, ſet at, ſtake, or 
adventure at the ſaid game of paſſage, or at any other 
„ ſuch game, as aforeſaid (backgammon and the other 
« games now played with the backgammon tables only 
« excepted), ſave and except as in the preceding ſtatute 
« is provided and declared, he and they reſpectively 
4 ſhall ſeverally forfeit, be ſubject and liable to all and 
„ every the penaltics and forfeitures in and by the pre- 
« ceding ſtatute inflicted upon any perſon or pe — 
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«© plead the general iſſue, and give this act and the ſpecial General ue. 


dice, prohi- 


Double coſts. 


No perſon 
ſhall keep a 
place for play- 
ing roly- poly, 
or other game 
with cards or 
dice. 
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* who ſhall play, ſet at, ſtake, or adventure at any of the 
« ſaid games in the preceding ſtatute mentioned; and 
& all and every ſuch offenders reſpectively ſhall be proſe- 
cuted and convicted, and the ſeveral penalties and forfei- 
« tures ſhall be ſued for and recovered and diſpoſed of 
e in like manner, and to ſuch uſes as the ſeveral penal- 
«ties and forteitures in either of ſuch caſes are by the 
e preceding ſtatute directed to be ſued for, and recovered, 


« and diſpoſed ot. | | 


+ Sect. 105. By 13. Geo. 2. c. 19 f. 10. it is further 
enacted, '[ hat in any action, bill, plaint, or information 
eto be brought or commenced by virtue of this act, no eſ- 
e ſoin, protection, wager of law, or more than one im- 
„ parlance, ſhall be allowed; and that over and above the 
« penaltics and forteitures to be recovered by virtue of this 
« act, the plaintiff or informer ſhall recover his or her 
„ double coſts.” 


+ Sect. 106. By 18. Geo. 2. c. 34. f. 1. 1T 1s RECITED, 
„That whereas, notwithſtanding the many good and 
wholetome laws now ein being for preventing exceflive and 
deceittul gaming. many perſons of ill fame and reputation, 
who have no viftible means of ſubſiſtence, do keep houſes, 
rooms, and other places for playing, and do permit per- 
{ons therein to play at caids, dice, and ather devices, for 
large ſums of money, by means whereof divers young and 
unwary perſons, and others, are drawn in to loſe the great- 
eſt part, and ſometimes all their ſubſtance ; and it frequent- 
ly happens they are thereby reduced to the utmoſt neceſ- 
ſities, and betake themſelves to the moſt wicked courſes, 
which end in their utter ruin: and whereas a certain per- 
nicigus game called roujet, or roly-poly, is daily practiſed, 
and the laws now in being have, by experience, been found 
ineffeQual to put a ſtop to ſuch pernicious practices :*? it is 
therefore ENACTED, © That no perſon or perſons, of what 
„ condition ſoever, thall keep any houſe, room, or place 
% for playing, or permit or ſuffer any perſon or perſons 
« whatſoever, within any ſuch houſe, room, or place, to 
« plav at the ſaid game of roulet, otherwiſe roly-poly, or 
e at any other game, with cards cr dice, already prohibited 
« by the laws of this realm; and in caſe any perſon or per- 
© ſons whatſoever ſhall keep any ſuch houſe, room, or 
„place for playing, or permit or ſufter any perſon or per- 
« ſons as aforeſaid to play at the ſaid game of roulet, other- - 


„ wiſe roly-poly, or at any other game, with cards or 


„dice already prohibited by law, fuch perſon or perſons 
« fo offending ſhall incur the pains and penalties, and be 
« jiable to ſuch proſecution as is directed in and by the 
„ ftatiite 12. Ceo. 2. c. 28. : 
| | F | + Seed. 
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+ $e. 107, By 18. Geo. 2. c. 34. f. 2. it is enacted, Perſons play- 
That if any perſon or perions whatſoever ſhall play at the ing ſhall incur 
& ſaid game of roulet, otherwite roly-poly, or at any game _ 3 , 
or, games with cards or dice already prohibited by law, 1g iþ 
every ſuch perſon or perſons ſo offending ſhall alſo in- | L 
„ cur the pains and penalties, and be liable to ſuch pro- 
„ {ecution as is directed by the ſtatute 12. Geo. 2. c. 28.” 
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A 


* 
ea 
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+ Sect. 1£8. By 22. Geo. 3. c. 47. ſ. 1. 1T Is RECITED, 

4 That whereas all lotteries, except ſuch as are permitted by 

act of parliament. are contrary to law, and punithable under 
various ſtatutes of this realm: and whereas, to prevent the 
abuſe of ſuch lotteries as tor the time being are eſtabliſhed 

- by act of parliament, it is ſit that there ſhould be a perma- 
nent regulation both of the k-epers of lottery offices and of 

the ſale of lottery tickets: and whereas it is become a com- 
mon practice in London, and other places of Great Britain, 

to have offices tor ſelling tickets in lotteries eſtabhſhed in 
Ireland by Iriſh acts of parliament: and whereas it is thought 
ecxpedient to allow of the ſelling ſuch Ih tickets within | 1 
Great Britain, on the terms of having the ſale of them under , 
the ſame regulations as are herein- after appointed for tickets ö 

in lotteries eſtabliſned by Britiſh acts of parliament:“ Ax p 
ENACTED, „That it ſhall be lawful to buy and fell, within 


all parts of Great Britain (except within the univerſities 
g 


— 22 3 — —̃ —— OIL CG _—_— —— 


Iriſh tickets 
of Oxford and Cambridge), any. ticket or tickets m any 1 
lottery or lotteries now authoriſed, or hereafter to be au- manner as 
{© thoriſed, by any 1ri/h act of parliament, or any ſhare or Eritiſh | 
6 thares of any ticket or tickets in any ſuch 1r:/4 lottery or tickets. | 
& lotteries, in the ſame manner as if ſuch /r:/ tickets were 
tickets in a lottery eſtabliſhed by an act of the parliament 

« of Great Britain. 


AR 


o 


La 
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+ Set. 109, By 22. Geo. 3. c. 47. ſ. 2. No perſon or No perfon to 
perſons ſhall, publicly or privately, open, ſet up, exerciſe, keep a lottery 
or keep, by himſelf or herſelf, or any other perſon or per- o_ without 4 
ſons, any office for buying, ſelling, or otherwiſe dealing 1 3 
* in any tickets, or for regiſtering the numbers of any the ſtamp 
tickets in the lottery authoriſed by any act of the preſent office. 
ſeftion of parliament, or in any lottery which ſhall be 

„ authoriſed by any future act of parliament; or in any | 
« lottery now eſtabliſhed, or hereafter to be eſtabliſhed, by 4 
« any Iriſh act of parliament; or ſhall, by writing, print- 4 
« ing, or otherwiſe, publith the ſetting up or uſing any 1 
„ ſuch office, without firſt taking out a licence for that | 4 
« purpoſe from the commiſſioners for managing the duties | 
c upon ſtamped vellum, parchment, and paper, for the time 
« being, in manner herein- after mentioned.“ 


c 
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+ Seer. 110. By 22. Geo. 3. e. 47. 1. 3. The ſaid com- 
„% miikoners, or any three of them, are hereby empowered 
and required, by writing under their hands and teals, to 
grant a licence for an office for ſelling and dealing in lot- 
„ tery tickets authoriſed by law, to all and every perſon and 


„ perſons applying for the lame ; but, previoufly to the de- 


*« livery of any ſuch licence, and before it ſhall have any 


effect, there ſhall be paid, over and above all other pay- 


Licence to fct 
forth the 
name of the 
perſon taking 
cut the fame, 
&c. and to 
continue in 
forge ſor one 
year, 


No hcence 9 
De grantee for 
«T7 / office 211 
Oatnrn Or 

* . * , 1 
CAU. 


Perfons keen- 
mg any othce 
eonmriny to 
ta: act. o 


101 ten 1001. 


„ ments to which the perſon or perſons taking out ſuch li- 
e cence may be reſpectively liable by any other act of par- 
« liament, whether as brokers or otherwiſe, the ſum of fitty 
* pounds for every ſuch licence, at the ſtamp office, at the 
time ſuch licence thall be delivered to the perſon or per- 
« ſons applying for the fame; and every ſuch ſum of fifty 
pounds ſhall be applied towards defraying the expences of 
« the ſtamp office in executing this act, and otherwiſe in 
« manner herein-atter preſcribed.“ 


+ Sec. 111. By 22. Geo. 3. c. 47. ſ. 4. Every ſuch li- 
„ cence ſhall ſet forth the true name and place of abode of 
& the perſon or perſons taking out the ſame, and alſo the 
„particular houſe or place where ſuch. buſineſs of dealing 
« in lottery tickets ſhall be carried on; and ſuch licence 
„ ſhall continue in force for twelve calendar months from 
„the date thereof, and no longer; and every perfon acting 
or dealing in any of the matters therein contained after 
« the expiration of ſuch licence. without the authority of a 
« new licence, to be taken out in the ſame manner, ſhall 
& be conſidered in every reſpect as an unlicenſed perſon.” 


+ Sr&#. 112. But by 22. Geo. 3. c. 47. 1. 5. it is pro- 
vided, “ That no licence ſhall be granted for having any 
„ ſuch lottery office as aforeſaid within the univerſities of 
©« Orford and Cambridge, or either of them; and if any li- 
© cence ſhall be granted for any ſuch lottery office within 
either of the ſaid univerſities, it ſhall be void and of no 
« effect, and the perſon or perſons acting under ſuch li- 
{© cence thall be liable to the fame penalty as an unlicenſed 
«+: perion..” . | 


4 S:@. 113. By 22. Geo. 3. c. 47. 1. 6. it is further 
enacted, © J hat all and every perſon and perſons who thall 
« open, ſet up, or keep, any office for buying, ſelling, or 


*C otherwiſe dealing in, ſuch lottery tickets as aforeſaid, or 


„ any ſhares thereof, or for regiſtering the numbers of ſuch 
© tickets, without the authority of ſuch licence as aforeſaid, 
« er in any other houſe or place beſides that named in the 
licence which he, the, or they, ſhall have, or in any other 
© manner contrary to ſuch licence, or to the intent and 

© meaning. 
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« meaning of this preſent act, ſhall forfeit, for every ſuch 
& offence, the tum of one hundred pounds.“ 


+ Seck. 114. By 22. Geo. 3. c. 47. ſ. 7. All and every Certain words 
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& perſon and perſons to be licenſed under this act, ſhall to be written 


« cauſe the words, Licenſed to deal in lottery tickets, to be 
« written or expreſled, in legible characters, upon or near 
the door in the front of his, her, or their office, ſhop, or 
6 other place ſor ſelling of tickets, to denote that ſuch per- 
'« ton or perſons is or are a dealer or dealers in lottery tickets, 
« and liable to take out a licence; and if any perſon or 
«perſons ſhall preſume to ſell or deal in ſuch lottery tickets 
as aforeſaid without complying with the faid proviſion, 
« he, ſhe, or they, ſo offending, ſhall, for every day in 
& which ſuch offence ſhall be committed, forteit and pay 
« the ſum of twenty pounds.“ | 


+ Seat. 115. By 22. Geo. 2. c. 47. ſ. 8. © If any perſon 
& or perſons whatſoever {hall forge or counterfeit, or cauſe 
0 to be forged or counterfeited, or aſſiſt in forging or coun- 
« terfeiting, any licence authoriſed to be made by this a& 
© for the purpoſe aforeſaid, or ſhall fraudulently alter, or 
& cauſe to be altered, or aſſiſt in altering, any ſuch licence 
c as ſhall be really granted under this act, or ſhall know- 
« ingly make ule of any fuch forged, counterfeited, or al- 
<« tered licence, ſuch perſon or perſons ſhall, for every ſuch 
& offence, forfeit the ſum of five hundred pounds, one 
„ moiety thereof to his majeſty, his heirs and ſucceſſors, 
« and the other moiety to him that ſhall proſecute or ſue 


on the front 
of each li- 
cenſed office. 


Penalty on 
forging or al- 
tering any li- 
cencs. 


*« for the ſame, to be recovered by action of debt, bill, plaint, 


« or infarmation, in any of his majeſty's courts of record at 
« I/e/tminſter, in which no eſſoin, protection, wager of law, 
«© or more than one imparlance, ſhall be allowed; and ſhall 
« alſo be ſubject to impriſonment for ſuch term, not ex- 
*« ceeding ſix months, as the court in which the party ot- 


fending ſhall be convicted ſhall appoint.” 


* 
La) 


+ See. 116. But by 22. Geo. 3. c. 47. ſ. 9. it is pro- aj perſons 
vided, That all and every the perſon and perſons to whom taking our lis 
&« any ſuch licence as aforeſaid ſhall be granted, ſhall, at the cences are to 
«« time of receiving ſuch licence, give ſecurity by bond to g.“ bond te 


cc his majeſty, his heirs and ſucccſ{ors, in the ſum of one 
% thouſand pounds, with two or more ſufficient ſureties, 
eto be approved ot by the ſaihcommiſſioners, or any three 
« gr more of them; of which bond the condition ſhall be, 
« that if ſuch perſon or perſons ſhall well and truly con- 
“ form and obſerve all the regulations and proviſions of 
<« this act, ſo far as he, ſhe, or they, ſhall be concerned 
« therein, ſuch bond ſhall be void, but otherwiſe to be and 
„ remain 


his majeſty- 
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4“ remain in full force; and the faid commiſſioners, or any 
© three or more of them, are hereby authoriſed to take the 
* ſaid bond; and if, at the end of the year for which any 


„ ſuch licence ſhall be granted, it ſhall appear, to the ſatis- 


Licenſed per- 
fons convicted 


of any offence. 


againſt this 
act, ſhall for- 
feit their li- 
cence, &c. 


No buſineſs 
to be tranſ- 
acted before 
eight in the 
morning, nor 
after eight in 
the evening. 


faction of the ſaid commiſſioners, or any three or more 
of them, that the perſon or perſons entering into any ſuch 
„% bond hath or have aGted in conformity to the directions 
e and proviſions of this act, during the year for which the 
« licence ſhall be granted, then the faid commiſſioners, or 
4 any three or more of them, are hereby authoriſed to caute 
« ſuch bond to be delivered up and cancelled : but other- 
« wiſe the ſaid commiſſioners thall (unleſs they ſhall fee 
« ſufficient reaſon to forvear from proſecution) cauſe every 
“ ſuch bond to be proſecuted.” 


+ Sea. 117. And by 22. Geo. 3. c. 47. ſ. 10. it is alſo 
provided. That if any perſon or perſons, to whom any 
e ſuch licence as aforefaid thall be granted, ſhal! be con- 
% victed of any offence againſt this act, whether on proſe- 
« cution of the bond to be given in manner aforeſaid, or 
© on proſecution for any penalty whatever under this act, 


„ ſuch conviction ſhall operate as a forfeiture of ſuch li- 


ce cence, and from thenceforth the fame ſhall be void; and 
& the ſaid commiſſioners may, if they think fit, refuſe to 
de grant to the perſon or pertons fo convicted a licence in 


4% future.“ 


+ Seer. 118. By 22. Geo, 3. c. 47. ſ. 11. it is further 
enacted, « That no ſuch office for lottery tickets, and fo to 
c be licenſed as aforeſaid, ſhall} be open for the tranſaction 
& of any buſineſs, under ſuch licence, before the hour of 
eight of the clock in the morning, nor after the hour of 
eight of the clock in the evening, except on the evening 
& of the Saturday preceding the drawing of any lottery ; 
« and if any ſuch office or place ſhall be wilfully kept open, 
« jn point of time, contrary to this act, the perſon or per- 
&« ſons licenſed to keep ſuch office ſhall, for every ſuch of- 


« fence, forfeit fifty pounds.“ 


Penalty on 
felling an 
ſhare leſs 
than a ſix- 
teenth. 


+ Sect. 119. By 22. Geo. 3. c. 47. ſ. 12. after reciting, 
„ that the dividing of tickets in a lottery into very ſmall 
ſhares has been found miſchievous,” it is further enacted, 
&« That if any perſon or perſons ſo to be licenſed as afore- 
“ fajd, ſhall fell any fmaller ſhare or ſhares of any ticket or 
« tickets, in any lottery, than a ſixteenth, or publiſh any 
„ propoſals for felling any ſmaller ſhare or ſhares, every 
« fuch perſon ſhall, for every offence in ſo doing, forfeit 


the ſuin of fifty pounds; and further, the contract on 
„ every 
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every ſuch ſale of a ſmaller ſhare than a ſixteenth ſhall be 
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£c 


void in law.“ 


+ Ses. 120, By 22. Geo. 3. c. 47. f. 1 in order to 


prevent all adventuring with lottery tickets in any ſuch 
lottery as aforeſaid, other than ſuch as ſhall neceſſarily ariſe 
from the real and actual fale of ſuch tickets, and of ſuch 
ſhares thercof as are hereby permitted, it is further enacted, 
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That it ſhall not be lawful for any perſon or perſons to 
fell the chance or chances of any ticket or tickets in any 
ſuch lottery as aforeſaid, for a day, or any leſs time than 
the whole time of drawing in any ſuch lottery, or to in- 
ſure for or againſt the drawing of any ſuch ticket or 
tickets, or to receive any money or goods in coniideration 
of any agreement to repay wy ſum or ſums, or to deliver 
the ſame or other goods, it any ſuch ticket or tickets 
ſhould prove fortunate or unfortunate, or on any other 
chance or event relative to the drawing of any ſuch ticket 
or tickets, whether as to their being drawn fortunate or 
unfortunate, or the time of their being drawn, or otherwiſe 
howſoever; or under any pretence, device, form, deno- 
mination, or defcription whatfoever, to promiſe or agree 
to pay any ſum or ſums, or to deliver any goods, or to do 
or forbear doing any thing for the benefit of any perſon 
or perſons, whether with or without conſideration, on any 
event or contingency relative or applicable to the drawing 


of any ſuch ticket or tickets, or to publiſh any propoſal 


for any of the purpoſes aforeſaid ; and if any perſon or 
perſons ſhall offend againſt this act in any of the matters 
aforeſaid, he, ſhe, or they, ſhall. for every offence, forfeit 
and pay the ſum of fifty pounds; and further, the con- 
tract in every {uch caſe ſhall be void.“ 


+ Sect. 121. By 22. Geo. 3. c. 47. ſ. 14. © to prevent 


ſelling ſhares of tickets by any perſons except the real pro- 
prietors thereof, and ſelling ſhares ot any ticket beyond the 
number of ſhares equal to the whole thereof,“ it is further _ 
enacted, < That it ſhall not be lawful for any perſon or Penalty on 


« perſons to ſell any are or ſhares of any ticket or tickets perſons telling 
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in any ſuch lottery as aforeſaid, without being the owner 
or owners of ſuch ticket or tickets at the time of ſelling 
ſuch thare or ſhares thereof, or to ſell any ſhare of any 
ticket beyond ſuch number of ſhares as, being added to- 
gether, {hall be equal to the whole of ſuch ticket; and all 
and every perſon and perſons who ſhall ofend againſt this 
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Limitation of 
the ſale of 
chances, &c. 


ſhares of tic- 
kets not their 


property . 


act in either of thoſe reſpects, ſhall forfeit the ſum of 


fifty pounds.“ 
1 Sect. 
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Commiſſion- 
ers to eſta- 
dliſh an office 


in London or 


Meſtmiuſter, 
where tickets 
ſhall be depo. 
fired before 
they are 


Hhared. 


All agree- 
ments for 
ſhares to be 
on ſtamped 


paper, &c. 


- 


Receiver - 
general to 
give a receipt 
or tickets 
drought to be 
ſhared. 


+ Se. 122. By 22. Geo. 3. c. 47. ſ. 15. © the more 


effeAually to prevent abuſes in the ſelling of ſhares of lot- 
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tery tickets, it is further enacted, © That the ſaid commiſ- 
* ftoners, or any three or more of them, ſhall, before the 


time herein-after _— for the commencement of this 
act, eſtabliſh an office, in the city of London or Meſiminſter, 


for the depoſit of tickets intended to be ſold in ſhares; 


and every ticket in any ſuch lottery as aforeſaid, before it 
thall be divided into or ſold in ſhares, ſhall be brought to 
the ſaid office, and ſhall be there depoſited and left with 
the receiver- general of his majeſty's — duties, or ſome 


perſon or perſons to be appointed by him to receive the 


ſame, and who is and are hereby authoriſed and required 
to receive the ſame,” | 


4 See?. 123. By 22. Geo. 3. c. 47. ſ. 16. © Every agree- 


40 
«6 


« accordingly remain in the hands of the faid receiver- gene- 


ment for the ſale of a ſhare of any ſuch ticket or tickets 
ſo to be depoſited as aforeſaid, ſhall be expreſſed on a piece 
of written or printed paper, vellum, or parchment, and 
ſhall be impreſſed with ſome mark, device, or ſtamp, to be 


from time to time preſcribed by the ſaid commiſſioners, 


or any three or more of them, for that purpoſe ; but the 
ſaid recetver-general, or the perſon or perſons fo to be 


appointed by him, ſhall not deliver out, imprefſed with 


any mark, device, or ſtamp, more ſhares for any one ſuch 
ticket than, being added together, thall amount to the 
value of a whole ticket, nor ſhall fo impreſs with any 
mark, device, or ſtamp, any ſmaller ſhare than a fixteenth, 
or any ſhare of a ticket other than ſuch as 1s permitted 
by this act; and if ſuch receiver-general, or the perſon 
or perſons ſo to be appointed by him, ſhall deliver out 
any ſhare, other than ſuch as he or they are hereby au- 
thoriſed to have, impreſſed with any fuch mark, device, 
or ſtamp, he or they ſhall, for every ſuch offence, forfeit 


fifty pounds.” 


+ Sect. 124. By 22. Geo. 3. c. 47. 1. 17. © The ſaid 
receiver-genera] of his majeſty's ſtamp duties, or ſuch 
perſon or perlons, fo to be appointed by him to receive 
tickets to be divided into ſhares, ſhall, upon the receipt of 
any ſuch ticket, or any number of ſuch tickets as afore- 
ſaid, give a receipt in writing for the ſame ; which re- 
ceipt ſhall expreſs the day of receiving the ticket or tic- 
kets, the lottery to which the ticket or tickets ſhall be- 
long, the number or numbers of the ticket or tickets ſo 
received, and the name or names of the proprictor or 
proprietors thereof; and alſo that ſuch ticket or tickets 
is or are received in purſuance of this act, and doth or do 
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* ral, or ſuch perſon or perſons to be appointed by him 
to receive the ſame, to be diſpoſed of as is hereby di- 
„ re. 


+ Sed. 125. By 22. Geo. 3. c. 47. ſ. 18. Each and All ſuch tie- 
Kets to remain 
in his cuſtod 
three days at- 
k ter they are 
e the cuſtody and poſſeſſion of the ſaid receiver- general, or drawn 


every ſuch ticket in the ſaid lottery, ſo to be depoſited 
© with the faid receiver-general for the purpoſe of being ai- 
% terwards fold into ſhares, ſhall remain and continue in 


© of the perſon or perions fo to be appointed by him as 
<« aforeſaid, until the expiration of three days after the 
« crawing of ſuch ticket in the ſaid lottery; and, on the 
< expiration of three days next after the drawing of ſuch 
ticket in the ſaid lottery, ſuch ticket ſhall be returned to 


the owner or owners thereof, his, her, or their agent or 


agents, aflignee or aſſignecs, upon producing the receipt 
« of the ſaid receiver-general, or of ſuch other perſon or 
« perſons ſo to be appointed by him as aforefaid, for the 
& fame: and in caſe any ſuch ticket, fo to be depoſited as 
e aforeſaid, ſhall remain unclaimed at the end of two years 
from the day of the drawing thereof, the money (if any) 
to ariſe by the fale of ſuch ticket ſhall be retained in the 
„ hands of the faid receiver-general for the time being, and 
be applied in defraying the expences of the ſtamp office 
in executing this act, and otherwiſe in ſuch manner as is 
„ herein-after mentioned.“ 


+ Sea. 126. By 22. Geo. 3. c. 47. ſ. 19. A book or The numbers 
of all tickets 
depoſited in 
: . 3 the office to 
« who ſhall truly and _ enter and regiſter in ſuch book be entered in 
every lottery ticket which ſhall a book, with 
ce be depoſited in the ſaid office in purſuance of this act, to- the names of 
the owners, 
and rhe nums 
- f : g ber of ſhares 
the number of thares into which each ſuch ticket ſhall be into which 


« fo divided as aforeſaid; and any perſon ſhall and may, they are di- 


* books ſhall be kept by the ſaid receiver- general, or the 
« perfon or perſons ſo to be appointed by him as aforeſaid, 


% or books the number o 


c octher with the name or names of all and every ſuch per- 
«+ ton and perſons who ſhall fo depoſit ſuch ticket, and alſo 


ce from time to time, and at all ſeaſonable times, reſort to vided. 


„ and inſpect ſuch book or books, on payment of the ſum 
of two-pence to the faid perſon or perions io to be ap- 
& pointed by the ſaid receiver-general as aforeſaid ; and the 
«© money ariſing from ſuch payment ſhall be paid and applied 
in defraying the expences of the ſtamp office in executing 
& this act, and otherwiſe in manner herein after ſpecially 
% provided.” 


+ Seck. 127. By 22. Geo. 3. c. 47. ſ. 20. Upon the 
“ leaving and depoſiting of any lottery ticket at or in the 
« ſaid office, witi the ſaid receiver-general, or ſuch perſon 
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a ſtamp. 


Penalty on 
forging or al- 
tering re- 
ceipts, or 
ui gthe ſame 
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with a fraudu- 


lent intention. 
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“ or perſons ſo to be appointed as aforeſaid. for the pur- 
„ poles aforeſaid, the perſon or perſons who ſhall to leave 
* and depoftt the ſame ſhall pay to the ſaid recciver-general, 
5+ or the perſon or perſons ſo to be appointed by him as 
{«« atorefaid, tor each ſhare into which every ſuch ticket ihall 
„be divided by the ſaid officer or officers, the ſum of two- 
« pence; and the monies arifing from ſuch fee, to be paid 
as atoreſaid, ſhall be accounted for, from time to time, 
„and fhall be paid and applied towards the expence of 
e Keeping fuch office for the depoſit of lottery tickets as 
« atorclaid, or in defray ing any other expences of the ſtamp 
„ office in the execution of this act, aud otherwiſe in tuch 
manner as is herein-after ſpecially preſcribed.” 


+ Se&7. 128. By 22. Geo. 4. © 4% ©. a1. ©* If any per- 
“ fon or perſons ſhall, at any time or times, fell, or agree 
„to ſell, any ſhare or ſhares of any ticket or tickets in any 
„ ſuch lottery as aforeſaid, otherwiſe than by a written or 
printed agreement, on a piece of paper, vellum, or parci- 
ment, ſtamped and marked by ſuch officer or officers, and 
« in ſuch manner as by this act is before preſcribed, he, 
«« ſhe, or they, ſo offending, ſhall, for every ſuch offence, 
„ forfeit the {um of fifty pounds.” 


+ Sef?. 129. By 22. Geo. 3. c. 4. 1. 22. © If any per- 
< ſon or perlons thall forge or counterfeit, or caute to be 
« forged or counterteited, or affift in forging or counter- 
“ teiting, any ſuch receipt as is by this act required to be 
given on depoſit of any ticket or tickets to be divided in 
ares, or any ſtamp or mark by this act required. to be 
put on any thare or ſhares of any ticket or tickets; ot 
„ ſhall alter, or cauſe to be altered, or aſſiſt in altering, any 


cc 
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ſuch receipt or itamped ſhare, whether by adding or taking 


All moncy re- 
«<cived ußder 
this ati to be 
paid ro the 
YeEcCUIVEr- 
general. 


Application 
tiicreof, 


away any word, ]=tter, or figure, in ſuch receipt or ſtamped 
% ſhare, or ſhall frandulently make uſe of any ſuch forged, 
& counterleited, or altered receipt or ſtamped ſhare ; all and 
every ſuch perſon or perſons, being convicted of any of 
the offences betore mentioned, ſhall be adjudged guilty of 
„ felony, and ſhall ſuffer as a felon.” 


+ Sec. 130 By 22. Geo. 3. c. 47. ſ. 23. All fees-and 

* {ums of money which thall, under this act, be received at 

the ſtamp office, or by any officer or ottcers there f, in 

« the execution of the truſt repoſed in ſuch officer or of 

« ficers, and of which the application is not hercin before 
« directed, (hall be paid into the hands of the receiver- 

general of the ſaid office for the time being, and he hall 
* keep a ſeparate and diſtinct account thercof; and thereout 
** thall pay the expence the ſaid office ſhall be put to in ex- 
| * ecnuns 
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ecuting this act, and alſo in defraying the expences at- 


tend1iig the commiſſion made forth for managing, direft- 
ing, and drawing, the lottery eſtabliſhed by an act made 
in this ſeſſion of parliament, intituied, As ad for raiſing a 
certain ſum of money by way of annuiiies, and fer eſtabliſfbing 
a lottery, in ſuch manner as by the ſaid commithoners, or 
any three or more of them, hall, from time to time, be 
appointed ; but ſubject, neverthelets, to ſuch rules and 
orders, in reſpect to the ſame, as ſhall be given to the ſaid 
commiſſioners, from time to time, by the commiſſioners 
of the treaſury, or any three or more of them, or the lord 
high treaſurer for the time being ; and as to the refidue of 
ſuch ſums of money, the ſaid receiver-general ſhall pay 
ſuch reſidue into the receipt of the exchequer, at ſuch 
time and in ſuch manner as the duties now charged on 
ſtamped vellum, parchment, and paper, are ſo directed to 
be paid: and in the office of the auditor of the ſaid re- 
ceipt of the exchequer there {hall be provided and kept a 
book or books, in which all the monies paid into the ſaid 
receipt under this act ſhall be entered ſeparate and apart 
from all other monies paid or payable to his majeſty, his 
heirs or ſucceſſors, upon any other account; and ſuch 
monies fo paid into the ſaid receipt of the exchequer under 
this act, ſhall, from time to time, be reſerved for the dif- 
poſition of parliament, and thall not be iſſued but by 


authority of parliament.” 


+ Sec. 131. By 22. Geo. 3. c. 47. 1. 24. All penalties 
which thail be incurred by any perſon or perſons offend- 


ing againſt this act (except where a different mode of pro- 
ſecution is herein- before ſpecially preſcribed) thall be re- 


coverable before any two or more of his majeſty's juſtices 
of the peace for the county, city, town, or other diviſion, 
in which the offence ſhall! be committed, upon proof of 
the offence by the oath or oaths of one or more credible 
witneſs or witneſſes, or on confeſſion of the offender ; 


Penalties. 


and one moiety of every ſuch penalty thall belong to the 


informer or informers proſecuting for the ſame, and the 
other moiety to his majeſty, his heirs and fucceſſors; and 
in cafe of non-payment of any ſuch penalty, it ſhall be 
levied by diſtreſs and fale of the offender's goods and 
chattels, by warrant under the hands and feals of ſuch 
Juitices ; and the ov-rplus of the monev raiſed, after de- 
ducting the penalty and the expences of the diſtreſs and 
fale, ſhall be rendered to the owner; and for want of ſut- 
ficieft diſtreſs, the offender thall be ſent by ſuch juſtices 
to the houſe of correction, there to bz kept to hard labour 


lor any time not exceeding fix months, nor leſs than 
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Juſtices may 


mitis ate. 
Lim itation of 
uc tions. 


Or GAMING. Bk. I. 


« three months, as ſuch juſtices ſhall think proper, unleſs 
& ſuch penalty ſhall be ſooner paid or ſatisfied.” 


+ Sef?. 132. But by 22. Geo. 3. c. 47. 1. 25, it is pro- 


vided, „ That it ſhall and may be lawful to and for the ſaid 


& reſpective juitices, where they ſhall ſee cauſe to mitigate 
or leſſen any ſuch penalty, to do fo accordingly, in ſuch 
& manner as they in their diſcretion ſhall think fit, the rea- 
« fonable coſts and charges of the officers or informers 
6 being always allowed over and above ſuch mitigation, 
and fo as ſuch mitigation do not reduce the penalty to 
'+ leſs than one moiety thereof, over and above the ſaid 
„ coſts and charges; any thing contained in this act to the 
„ contrary notwithſtanding.” | 


+ gel. 133. By 22. Geo. 3. c. 47. ſ. 26. it is enacted, 
* That no perfon ſhall be liable to any proſecution for any 


© offence againſt this act, whereby any pecuniary penalty 


& ſhajl be incurred, unleſs ſuch proſecution. ſhail be com- 
« menced within twelve months after commiſſion of ſuch 
© offeiicez and if any ſuit or action ſhall be proſecuted in 
Anglend, againſt any perſon or perions, for any thing done 
« jn purtuance of this act, fuch perſon or perſons may picad 


. « the general iſſue, and give this act or the ſpecial matter 


in evidence, on any trial to be had thereupon, and that 


d the ſame was done by authority of this act; and if a ver- 


Treble coſts. 


Commence- 
ment of tl. 1s 
act. 


19. Geo. 3. 
e. 21. re» 


pealcd, 


« dict ſhall paſs for the defendant or defendants, or the 
« plaintiff or plaintiffs ſhall become nonſuit, or diſcontinue 
« his, ber, or their action or actions after iſſue joined, or 
« if, on demurrer or otherwiſe, judgment ſhall be given 
« againſt the plaintiff or plaintiffs, the defendant or de- 
"© fendants ſhall recover treble coſts, and have the like re- 
„ medy for the ſame as any detendants have by law in other 


— 


« caſes.” 


+ Sec. 134. By 22. Geo. 3. c. 47. ſ. 27. © This act 
& ſhall begin to have force on the twenty-fitth day of July 
« 1782; and from and immediately after the commence- 
ment thereof, an act, made in the nineteenth year of his 
« preſent majeſty (intituled, In a? for licenſing and regulating 
« /ottery-office keepers), and allo lo much of any other act or 
« acts made before the preſent ſeſſion of parliament, in re- 
&« ſpect to the regulation either of the keepers of lottery 
« offices or the {ale of lottery tickets, ſhall be, and the ſame 
<« are, hereby repealed; but ſuch repeal ihall not operate 
« upon, or to the prejudice of, any action, ſuit, ct 8 
« cution, which ſhall be commenced or depending before 
ce the commencement of this act.“ 

+. Se. 


, 
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+ Se. 135. By 27. Geo. 3. c. 1. which recites the above 


ſtatutes 8. Geo. 1. c. 2. 12. Geo. 2. c. 28. and 22. Geo. 3. 
c. 47. it. is enacted, © That all and every the faid recited acts, 
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and every article and thing in them contained, touching 
and concerning lotteries, and not by this act altered or 
repealed, or other proviſion made in lieu thereof, ſhall be 
duly put in execution, according to the tenor of the {aid 
recited acts, and under the penalties therein contained, to 
be raiſed, levied, and diſpoſed of, as in and by this a& is 
directed.“ 


+ Se. 136. By 27. Geo. 3. c. 1. ſ. 2. No pecuniary Penalties in- 
penalty or penalties, which ſhall be incurred by any perſon curred under 
or perſons offending againſt ſuch parts of the ſaid acts, or _ e K 
any of them, as touch and concern lotteries, ſhall be re- fuss * 8 8 
covered or recoverable before any juſtice or juſtices of the any perſous 
peace, but ſhall and may be ſued for by any perſon or whomſbever 
perſons whomſoever, at any time within fix calendar within fix 
months next after ſuch offence ſhall be committed, and months. 
recovered by action of debt, bill, plaint, fuit, or infor- 
mation, in any of his majeſty's courts of record at J/e/7- 
minſter; in which no eſſoin, protection, wager of law, or 
more than one imparlance, ſhall be allowed; and one Application 
moiety of the ſaid reſpeCtive penalties, when recovered, of penalties. 
ſhall, in every ſuch caſe, go and be applicd to the uſe of 
his majeſty, his heirs and ſucceſſors, and the other moiety, 
with full coſts of ſuit, to the perſon or perſons who ſhall 
ſue or proſecute for the ſame reſpectively; and upon 
every ſuch action, bill, plaint, ſuit, or information, a 
capias, or other writ, ſhall and may iſſue ; the firſt proceſs 
ſpecifying therein the amount of the penalty or penalties 
ſued for, whereof an affidavit ſhall be firſt duly made and 
filed; and the defendant or defendants mall, in ſuch caſe, In every 
be obliged to give ſufficient bail or fecurity, by natural- action for pe- 
born ſubjeas, perſons naturalized, or denizens, to the pda nn 
perſon or perſons to whom ſuch capzas, or other writ, give pail ta 
thall be directed, to appear in the court out of which ſuch an 
proceſs ſhall be iſſued, at the day of the return of ſuch 
proceſs, to anſwer ſuch ſuit or proſecution; and ſhall 
likewiſe, at the. time of ſuch appearance, give ſufficient 
bail or ſecurity, by ſuch perſons as aforeſaid, in the ſaid 
court, to anſwer and pay all the forfeitures and penalties 
incurred for ſuch offence. or offences, together with the 
coſts of ſuit, in caſe he, ſhe, or they ſhall be convicted 
thereof, or to yield his, her, or their body or bodies to 
priſon : provided alwavs, that the bail herein before re- 

aired to be given ſhall, in no caſe, exceed the ſum of Bail not to 
five hundred pounds.” | exceed gol. 
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recite d, 


and extended 
to perſons w ho 
ſhall deal in 
tickets with- 
out taking out 
a licence pur- 
ſuant to 

22. Geo. 2. 
or ſell cane 
ces, &c, 
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4 Sed. 137. By 27. Geo. 3. c. 1. f. 3. it is recited, © That 


in and by an act made and paſſed in the ſeventeenth 
year of Geo. 2. intituled, An Att to amend and make more ef- 
feflual the laws relating to regue:, vagabonds, and other idie and 
diforaerly per fons, and 10 houjes of correction, it is enacted, that 
a'l perſons playing or betting at any unlawful games or plays 
ſhall bedeemed rogues and vagabonds within the true intentand 
meaning of that act; and whereas all lotteries not eſtabliſhed by 
act of parliament in Great Britain or Ireland are declared tobe 
eommon and public nuiſances: and whereas all adventurin 

with lottery tickets in ſuch lotteries as are eſtabliſhed by a 
of parliament, other than by the actual fale of tickets, and 
of ſuch ſhares thereof as are permitted by law to be ſold, is 
wholly prohibited by the ſaid act of the twentiy-ſceond year 
of the reign of his preſent majeſty; and whereas it would 
tend greatly to ſuppreſs ſuch abuſes in the lottery now eſta- 
blifhed, and in all future loticries that may hereafter be 
eſtabliſhed by law, if the peiſon and perſons guilty of any 
of the offences againſt this act, or ſuch parts of the herein- 
before mentioned acts, or any of them, as touch and concern 
lotteries, might be puniſhable under the ſaid act paſſed in 
the ſeventeenth year of Geo. 2. except in caſes of inſuranccs 
on tickets by perſons actually poſſeſſed thereof, under the 


reſtrictions herein-atter ment! 
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oned:” it is therefore enacted, 
That all and every perſon and perſons who ſhall pub- 
lickly or privately open, ſet up. continue, or keep, by 
himſelf or herſelf, or by any other perfon or perſons, 
any oſſice, or other place for buying, ſeiling, or other- 
wile dealing in any tickets, or any (bares of tickets, in 
any lottery now eſtabliſhed, or hereafter to be eſta— 
bliſhed, by any Briifh or Iriſb act of parliament, or 
for regiſtering the numbers of ſuch tickets, without 
the authority of a licence duly obtained for that purpoſe 
from the commiſſioners for managing the duties upon 
ſtamped vellum, parchment, and paper, for the time 
being, in the manner in and by the {aid recited act of tlie 
twenty- ſecond year of the reign of his preſent majeſty 
directed: and all and every perſon and perſons (except 
as herein- after is provided) wlio ſhall, by himſelf, hertelt, 
or themſelves, or by any other perſon or perſons, or for 
his, her, or their own account, or for or on the account, 
or as the ſervant, agent, or factor, of any other perſon or 
perſons, ſell, or cauſe or procuie to be ſold, the chance or 
chances of any ſuch ticket or tickets, or any ſhare or 
ſhares thereof, for a day, or part of a day, or any leſs 
time than the whole time of drawing in any ſuch lottery 
then to come; or inſure, or cauſe pr procure any other 
perſon or perſons to inſure, for or againſt the drawing of 
any ſuch ticket or tickets; or ſhall receive any money or 
goods whatſoever, in conſideration of any agreement or 
| | „ pro:mile 


cn dd 


Ling 
* 


promiſe to repay any ſum or ſums of money, or to deliver 
the fame, or any plate, jewels, or other goods whatſoever, 
if any ſuch ticket or tickets thall prove fortunate or unfor- 


tunate, or upon any other chance or chances, event or 


events, contingency or contingencies, relative or appli- 
cable to the drawing of any ſuch ticket or tickets, whether 
as to the time of their being drawn, or otherwiſe howſo- 
ever, ſhall be deemed rogues and vagabonds, within the 
true intent and meaning of the 121d recited act of the 
ſeventeenth year of the reign of his ſaid late majeſty, and 
ſhall be puniſhable as fuch rogues and vaga-onds accor- 


dingly; and all perſons who thall be found offendino 


againſt this act, in the manner above-mentioned, thal! 
and may be apprehended and conveyed before ſome juſtice 
or juſtices of the peace, as in and by the faid recited act, 
in relation to the rogues and vagabonds therein deſcribed, 
is directed; and the juſtice or juſtices beſore whom ſuch 
offender ſhall be brought, fuch offender not having been 
ſued or proſecuted tor the ſame offence, without covin or 
colluſion, in ſore of his majeſty's courts of record, by 
ſuch action of debt, bill, plaint, ſuit, or information, as 
aforeſaid, ſhall and may, upon full and ſuthcient proof of 
the offence, in the manner in and by the faid recited act 
directed, order ſuch offender to be ſent to the houſe of 
correction, there to remain until the next general or 
quarter ſeſſions of the peace for the county, riding, 
diviſion, or place, where the ſaid offence was committed 
and the juſtices, at ſuch ſeſſions, ſhall enter upon the 
examination of the caſe, and procced therein according 
to the directions of the ſaid recited act of the fcventeenti; 
year of his ſaid late majeſty ; and all juſtices of the peace, 
mayors, bailiffs, conſtables, headboroughs, and other his 
majeſty's civil officers, within their reſpective juriſdictions, 
are hereby impowered and ſtrictly required to uſe their 
utmoſt endeavours to prevent the committing of any of 
the offences aforcſaid, by all lawful ways and means; and 
ſhall be, and are hereby indemnified for any thing done in 
execution of tlus act.“ L | 


+. 8:4. 2238. By 27. Geo: 3. & 1. 8 


519 


Juſtices to 
commit offen - 
ders to the 
houſe of cor- 
rection til! the 
next quarter 
ſeillon-. 


The powers of 


enacted, ** That all other the powers, authorities, rules, recited act of 
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directions, puniſhments, and proviſions, preſcribed and 
inflicted in and by the faid recited act of the ſeventeenth 
year of his {aid late majeſty, for the apprehending, ſecu- 
ring, and puniſhing perſons as rogues and vagabonds 
within the true intent and meaning of the ſaid act, not 
hereby altered, ſhall be applied and carried into execution 
in relation to the perſons hereby declared to be rogues 


and vagabonds, as fully, to all intents and purpoſes, as it 


LI+ dhe 


17. Geo. 2. 
extended to 
this aCt. 
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From the 
paſſing of this 
act, the pot- 
ſeſſor of a 
whole ticket 
may inſure it, 
by a written 
agreement, 
for its own 
value. 


When an in- 
ſurance is 
made, it muſt 
be for the 
whole time 
rema'ning of 
the drawi'g; 
and the ticket 
muſt be depo- 
fired with rhe 
rceiver- ge- 
n.ral of the 
ſtamp duties, 
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celve it. 
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ſignable. 


Cc 
cc 
66 


Or + AM NG. Bk. I. 
the ſame powers, authorities, rules, directions, puniſh— 
ments, and proviſions, and every of them, had ſeverally 
and reſpectively been re- enacted in this act.“ 


+ Sec. 139. But by 27. Geo. 3. c. 1. ſ. 4. it is pro- 


vided, © J hat it ſhall and may be lawful for any per- 
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cc 
66 


«6 


cc 
66 
cc 
cc 
cc 


ſon actually poſſeſſed of any whole undrawn ticket, in 
any lottery now eſtabliſhed, or hereafter to be efta- 
bliſhed by law in Great Britain, to make, or Cauſe to 
be made, any inſurance on his or her ticket, for the 
indemnitying himſelf or herſelf againſt any loſs which 
he or ſhe may ſuſtain by adventuring in the ſaid lot- 
tery for or by reaſon of ſuch ticket, io as every con- 
tract or agreement for ſuch inſurance be reduced into 
writing (without being ſubject to any of the duties under 
the management of the commiſhoners of ſtamps) before 
the time of ſuch ticket being drawn in the faid lottery ; 


and fo as the name of the poſſeſſor of ſuch ticket at the 


time of ſuch infurance, the number thereof, the lottery to 
which ſuch ticket ſhall belong, and the amount of the 
premiums received thereon, be reſpectively inſerted and 


expreſſed in ſuch agreement, and ſo as every ſuch inſu- 


rance be made upon a whole ticket or whole tickets only, 
on condition to pay the full amount or value thereof, 
and not otherwiſe ; any thing contained in this act, or in 
tlie faid ad of the twenty- ſecond year of the reign of his 
preſent maje!ly. for licen/ing lottery- office keepers, and regu- 
lating the ſale of lottery tickets, to the contrary thereof not- 
withſtanding.” 


+ Set. 140. By 27. Geo. 3 c. 1. ſ. 5. it is provided alfo, 
That no ſuch inſurance ſhall be for a leſs time than 
ſhall then remain of the drawing of the ſaid lottery ; and 
that every ſuc. ticket ſo inſured thall be depoſited, by the 

erſon ſo inſuring the ſame, in an office eſtabliſhed, or 
to be eſtabliſhed, by the commiſſioners for managing the 
duties upon ſtamped vellum, parchment, and paper, for 
the time being, for the depotit of tickets intended to be 
ſold in ares, by virtue of an act paſſed in the tweaty- 
ſecond year of his preſent majeſty's reign, intituled, 


An a for licenſmg lottery-office keepers, and regulating the 


& ſule of loticry tickets; and ſhall be there left with the 
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receiver general of his majeſty's ſtamp duties, or ſome 
perſon or perſons to be appointed by him to receive the 
ſame, and who is and are hereby authorized and required 
to receive the ſame: provided alſo, that every ſuch ticket 
ſo depoſited may be aſſignable, together with ſuch 
"oo EY ep ĩ ĩ on 


+ S:f. 


Or: G A MI N ©. 


Ch. 92, 


+ Sect. 141. By 27. Geo. 3. c. 1. ſ. 6. it is further 
provided, © That if any perſon or perſons whatſoever, not 
« being duly licenfed under the ſaid act of the twenty- 


« ſecond year of his preſent majeſty's reign, ſhall, from and 
after the day on which this act ſhall receive his majeſty's 


* 
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Perſons not 

duly licenſed 
making inſu- 
rances, liable 
to the penat- 
ties of kcep- 


« royal aſſent, grant, ſign, or underwrite any agreement for ing unlicenſed 
& any ſuch in{urance as aforeſaid; or ſhall take or receive ivtery-oiices. 


„ any premium, or confideration in the nature of a pre- 
« mium, for ſuch inſurance, cvery ſuch perſon or perſons, 
« not duly licenſed as aforeſaid, ſhall be ſubject to the like 
« pains, penalties, and forfeitures, as are inflicted on per- 
« ſons keeping lottery-otiices without the authority of ſuch 
licence by the ſaid act of the twenty-ſecond year of his 
s preſent majeſiy's reign, or by this act, to be Jevied and 
<« recovered, inflicted, applied, and carried into execution, 
„ as in and by this act is directed, and according to the 
« true intent and meaning thereof.“ | 


* 


+ Se. 142. By 27. Geo. 3. c. I. ſ. 7. it is further 
provided, „ That no perſon ſhall be liable to be proſecuted 
« for any offence againſt this act, or ſuch parts of the 
& herein-before mentioned acts, or any of them, as touch 
“ and concern lotteries, by both the ways by this act pre- 
&« ſcribed ; nor ſhall any perſon againſt whom any action, 
« ſuit, or information, for the recovery of a pecuniary 
„ penalty hath been commenced and carried on with effect, 
« be liable to impriſonment as a rogue and vagabond under 
ce this act for the ſame offence ; and that where any perſon 
© {hall be convicted and ſentenced to impriſonment as a 
rogue and vagabond under this act, ſuch perſon ſhall not 
be liable afterwards to be profecuted for any pecuniary 
« penalty for the ſame offence.“ | | 


+ Set. 143. By 27. Geo. 3. c. 1. f. 8. it is provided 


Offenders not 
to be liable to 
proſecutions 

for pecuniary 
penaltics, and 
alſo as vaga- 


bonds; 


nor bcfire a 


allo, „ That no perſon or perſons ſhall be ſubje& or juſtice for of- 


« liable to any proſecution before any juſtice or juſtices of 
«+ the peace, fir any oftence againſt the herein-before men- 
c tioned acts, touching and concerning any lottery now 
« eſtabliſhed, or heretofore eſtabliſhed in this kingdom, 
ce unleſs information thereof ſhall have been made on or 
« before the fifth day of February one thouſand ſeven hun- 
« dred and eighty-ſeven.” 


+ Se&. 144. By 27. Geo. 3. c. T. ſ. 9. it is further 
enacted, „ That all ſuch penalties and forfeitures, and 
<« ſhares of penalties and forfeitures, and ſums of money 
which ſhall belong to his majeſty, his heirs, and ſuc- 
« ceflors, and which ſhall be received by any officer or 
« Officers in the execution of this act, ſhall be paid _ _ 

| | „ 11a14s 
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Treble coſts. 
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hands of the receiver-general of the ſtamp office for the 
5 time being, who ſhall keep a ſeparate and diſtinct account 
„thereof, and thereout ſhall pay the expence the ſaid office 
© ſhall be put to in executing this act; and the ſaid receiver- 
«© genera! ſhall pay the reſidue into the receipt of the ex- 
« chequer, at ſuch time, and in ſuch manner, as other pe- 
„ nalties and forfeitures, due and payable to his majeſty, 
&« are or {hall be paid or payable.” 


+ Sef?. 145. By 27. Geo. 3. c. 1. ſ. 10. it is further 
enacted, © That if any perſon or perſons ſhall at any time 
or times be ſued, moleſted, or proſecuted, for anv thing 
« by him, her, or them done or executed in purſuance of 
de this act, or of any clauſe, matter, or thing herein con- 
5 tained, ſuch perſon or perſons may plead the general ifſue, 
and give the ſpecial matter in evidence, for his, her, or 
& their defence; and if, upon the trial, a verdict ſhall paſs 


< for the defendant or defendants, or the plaintiff or plain- 


& tiffs ſhall become nonſuited, then fach defendant or 
& defendants ſhall have tieble coſts awarded to him, her, or 
„them, againſt ſuch plaintiff or plaintiffs.“ 


+ Se. 146. It has been decided, that if a perſon inſures 
the numbers of ſtate lottery tickets, and wins, and the inſurer 
refuſes to pay him, he has no remedy to recover the win- 
nings, but he may recover back the monies which he paid 
as premium for ſuch inſurance. 


+ Sef. 147. Tt is alſo ſettled, that an affidavit to hold 
the party to bail under the ſtatute 27. Geo. 3. c. 1. ſhould 
ſpecify the nature of the offence, and aver that the defendant 
has incurred the forfeiture : but the offence need not be 
deicribed circumſtantially; it is ſufficient if it ſtate that the 
defendant “ inſured or cauſed to be injured, Sc.“ Nor is the 


plaintiff obiiged to ſwear that the defendant is indebted ta 


him 1n the amount of the penalty. 
Bl. Rep. 17. | 


+ Se. 148. But it is decided, that a plaintiff who ſues 
for penalties under the 27. Geo. 3. c. I. {. 2. muſt make an 
affidavit previous to the ſuing out of the writ, ſpecifying the 
amount of the penalties ſucd for, aud that amount mult be 
ſpecified in the firſt procels, 


+ Sec. 149. It is alſo decided, that ſuch affidavit may 
include ſeveral offences, and need not flate that the de- 


more, 4. term fen dant received any confideration for- making the inſu- 


Rep. 228. 


rallces: 
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+ Sect. 150. But it is alſo ſettled, that where ſeveral per- Goodwin gar | 

ſons have ſeparately incurred penalties for printing illegal To 3 | 

ſchemes in the lottery, a ſeparate affidavit muſt be made and . : CN TM 

filedagainſt each of them; and if they be all joined in one 28 

affidavit, the irregularity is not waived by their putting in 

bail; but the Court on motion will ſtay the proceedings 

againſt them all. 


+ Sect. 151. It is decided, that an unſtamped agree- Rex v. 
ment to fell a ſhare of a ticket in the jottery before the tick- Hawkſworth, 
ets are depoſited with the commitiioners, is within the pe- “. Term Rep. | 
nalty inflicted by 22. Geo. 3. c. 47. ſ. 21. 750. | | 


+ Sect. 152. It is alto ſettled, that an information againſt Rex v. Tre. | 
a perſon for inſuring a ticket in the lottery, muſt ftate that 1avney, | | 
the ticket on which the inſurance is made was a ticket in 3 OY Rep. | 
the /tate lottery. : 


+ Sea. 153. Tt is alfo decided, that a conviction on the Rex v. Jeffe- 
22. Geo. 3. c. 47. is bad, if the evidence do not ſtate the biss, 1. Term | 
oſſence to have bcen committed where laid. eb. 241. 


+ Sec. 154. So allo if there are two offences laid in the Rex v. Salo- 8 
information, a conviction © for the / offence” is bad, Mons, 1. Term i 
Rep. 249, | 
+ Seck. 155. It is alſo ſettled, that the fale of lottery Deey v. Shee, 
tickets, by which the purchaſer is to be intitied to all the 2. Term Rep, 
benefit of them, except the ten pound prizes, is prohibited 521. 
and made void by 22. Geo. 3. c. 47. ; for ſince this act of 
parliament there is only one way of diſpoiing of any inte- 
reſt in a ticket leſs than the whole, and that is in ſhares not 
leſs than fixteenths. | 


* 


+ Set. 156. It is alſo decided, that if the printer of a King gal tam 
newſpaper publiſhes an illegal propoſal for gambling in the , Smith, 
jottery, he incurs the penalty inflicted by 22. Geo. 3. c. 47. + Ferm Rep. 


1. 15 * 


As to THE SIXTH POINT, viz. The offence of gaming by ; 
means of the public funds. dl 


| 
+ Sect. 157. By 7. Geo. 2. c. 8. it is recited, “ That fl 
reat inconveniences have ' ariſen, and do daily ariſe, | 10 
y the wicked, pernicious, and deſtructive practice of ſtock- if 
jobbing, whereby many of his majeſty's good ſubjects have } 
been and are diverted from purſuing and exerciſing their 
lawful trades and vocations, to the utter ruin of themſelves 
and families, to the great diſcouragement of induſtry, and to 
the manifeſt detriment of trade and commerce; for ee 
| | therco 
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All contracts thereof it is enacted, © That all contracts and agreements 
made for li- * whatſoever, which ſhall be made or entered into by or be- 
— eee * tween any per fon or perſons whatſoever, upon which any 
or refuſe, any © premium, or conſideration in the nature of a premiuni, 
public ſtocks © ſhall be given or paid for liberty to put upon, or to deliver, 
or ſecurities, © receive, accept, or refuſe, any public or joint ſtock, or other 
5 et be public ſecurities whatſocver, or any part, ſhare, or inte- e 
„ reſt therein, and allo all wagers and contracts in the na- 
„ture of wagers, and all contracts in the nature of puts and 
« refuſals, relating to the then preſent or future price or 
« value of any ſuch ſtock or ſecurities as atoretaid, thall be 
4% null and void to all intents and purpoſes whatſoever, and 
c all premiums, ſum or ſums of money whatſoever, which 
& ſhall be given, received, paid, or delivered, upon all fuch 
contracts or agreements, or upon any ſuch wagers, or 
& contracts in the nature of wagers, as aforeſaid, ſhall be re- 
& ſtored and repaid to the perſon or perſons who ſhall give, 
6 pay, or deliver the ſame, who ſhall be at liberty, within 
„fix months from and after the making ſuch contract or 
« agreement, or laying any ſuch wager, to ſue for and re- 
cover the fame from the perſon or perſons to whom the 
* ſame is or ſhall be paid or delivered, with double coſts of 
« ſuit, by action of debt founded on this aq, to be proſe- 
& cuted in any of his majeſty's courts of record, in which 
c action no effoin, protection, wager of law, or more than 
one imparlance, hall be allowed; and it ſhall be ſufficient 
& therein for the plaintiff to alledge, that the defendant is 
« indebted to the plaintiff, or has received to the plaintiff's 
« uſe, the money or premium fo paid or received, whereby 
* the plaintiff's action accrued to him, according to the 
« form of this ſtatute, without ſetting forth the ſpecial 
4“ matter.” 
Perſons ſued Þ Sed. 153. By 7. Geo. 2. c. 8. ſ. 2. For the better 
on this act diſcovery of the monies or premiumw hich ſhall be given, 
obliged to an- paid, or delivered, and to be ſued for and recovered, as 
ſwer on oath. aforeſaid, it is further enacted, “ That all and every the 
&« perſon or perſons, who, by virtue of this preſent act, ſhall 
„or may be liable to be ſued for the fame, ſhall be obliged 
& and compellable to anſwer upon oath ſuch bill as ſhalt be 
c preferred againſt him or them in any court of equity for 
« diſcovering any ſuch contract or wager, and the ſuin of 
«© money or premium ſo given, paid, or delivered, as afore- 
„ ſaid,” | | | 
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Security for + Sect. 159. But by 7. Geo. 2. c. 8. ſ. 3. it is provided, 
cots, & That the plaintiffs, relators, or informers, in ſuch bill, 
4 ſhall and do (at the time of bringing or filing fach bill) 

« give good and ſufficient ſecurity to anſwer and pay the 

© defendants 
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defendants in ſuch bill full coſts of ſuit, in caſe ſuch coſts 
ſhall be adjudged to the defendants, and that no perſon 
ſhall be obliged to appear or to anſwer ſuch bill until 
ſuch ſecurity is given.“ 


+ Sect. 160. By 7. Geo. 2. c. 8. ſ. 4. it is further 


Five hundred 


enadted, “ That all and every perſon or perſons whatſoever, pounds pe- 
* who ſhall enter into, make, or execute, any ſuch contract, 2#ity on mak - 


* 
* 


XR 6 
nA * 


bargain, or agreement, upon which any premium, or con- 
ſide ration in the nature of a premium, ſhall be given or 
paid for liberty to put upon, or to deliver, receive, ac- 
cept, or refuſe, any public or joint ſtock, or other public 
ſecurities whatſoever, or any part, ſhare, or intereſt therein, 
or any contract or bargain in the nature of puts and re- 
fuſals, as aforeſaid, or ſhall lay any fuch wager, or make 
any ſuch contract in the nature of a wager, as aforeſaid, 
(except ſuch perſon or perſons who ſhall actually and bord 


fide, without covin or colluſion, ſue and with effect pro- 


ſecute for the recovery of the money or premium given, 
delivered, or paid, by him, her, or them, as aforeſaid; 
and alſo except ſuch perſon or perſons, who ſhall volun- 
tarily, before any action or ſuit commenced, actually and 
bona fide, without covin or colluſion, repay or tender, 
before one or more witneſs or witnelles, ſuch monies or 
premium as he, ſhe, or they, ſhall have had, taken, re- 
ceived, or been paid, as aforefaid ; and alſo except ſuch 
perſons who ſhall diſcover ſuch tranſactions in any court 
of equity,) ſhall forfeit and pay the ſum of five hundred 
pounds ; and allo all and every brokers, agents, fcriveners, 
or other perſons negociating, tranſacting, or writing, any 
ſuch contract, bargain, or agreement, as aforeſaid, ſhall 


ing or exe- 
cuting any 
ſuch puts or 
bargains. 


Exceptions. 


likewiſe forfeit and pay the ſum of five hundred pounds, 


which ſaid penalties ſhall and may be recovered by action 
of debt, bill, plaint, or information, in any of his ma- 
jeſty's courts of record at Veſtminſter, in which no eſſoin, 


privilege, protection, or wager of law, or more than one 


1mparlance, ſhall be allowed; one moiety thereof to the 
uſe of his majeſty, his heirs and ſucceſſors, and the other 
moiety thereof to the uſe of hiin, her, or them, who ſhall 
ſue for the ſame.” | 


+ Sec. 161. By 7. Geo. 2. c. 8. ſ. 5. For preventing 
the evil practice of compound:ng or making up differ- 
ences for ſtocks or other ſecurities bought, ſold, or at any 
time hereafter to be agreed ſo to be, it is further enacted, 


given, paid, had, or received, for the compounding, ſatis- 
5 tually 
fying, 


One hundred 
pounds pe— 
nalty on giv- 
ing or receiv- 
ing money to 
compound 
diſterences 
relating to 
ock no- ac. 


de]! vered. 


| 
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fying, or making up any difference for the not delivering, 
transferring, having, or receiving any public or joint ſtock, 
or other public ſecurities, or for the not performing of 
any contract or agreement ſo ſtipulated and agreed to be 
performed; but that all and every ſuch contract and agree- 


ment ſhall be ſpecifically performed and executed on all 


fades, and the ſtock or ſccurity thereby agreed to be aſ- 
ſigned, transferred, or delivered, ſhall be actually fo done, 
and the money, or other conitderation thereby agreed to 
be given and paid for the ſame, ſhall alſo be actually and 
really given and paid; and all and every perſon and per- 
ſons whatſoever, who ſhall voluntarily compound, make 
up, pay, fatisfy, take, or receive, ſuch difference money, 
or other confideration whatſoever, tor the not delivering, 
transferring, afſigning, having, or receiving ſuch ſtock, 
or other ſecurity, fo to be agrecd to be delivered, trant- 
ferred, aſſigned, had, or received, as aforeſald (except in 
the manner herein-after provided), ſhall torteit and pay 
the ſum of one hundred pounds, to be recovered by action 
of debt, bill, plaint, or information, in any of his ma- 
jeſty's courts of record at //e/?mm/fer, in which no eſſoin, 
privilege, protection, or wager of law, or more than one 
imparlance, ſhall be allowed; one moiety thereof to the 


uſe of his majeſty, his heirs and fucceſſors, and the other 


moiety thereof to the ule of him, her, or them, who ſhall 
ſue for the ſame.““ 


+ Sea. 162. But by 7. Geo. 2. c. 8. ſ. 6. it is provided, 


That no perſon or perſons, who ſhall ſell any public or 
Joint ſtock, or other public ſecurities, to be delivered and 
paid for on a certain day, and which ſhall be r:fuſed or 
neglected to be paid for according to ſuch agreement, 
ſhall be obliged to transfer tlie ſame; but it ſhall and may 
be law{ul for ſuch perſon or perſons to fell ſuch ſtock or 
other ſecurities, which ſhall be ſo refuſed or negle<tcd to 
be paid for, to any other perſon or perſons, for the beſt 
price which can be obtained; and after ſuch fale to re- 
ceive (if the parties can agree) or to recover, as aforeſaid, 
from the perſon or perſons who firſt contracted for the 
ſame, all the damage which ſhall be ſuſtained thereby.“ 


+ Sec. 163. And by 7. Geo. 2. c. 8. ſ. 7. it is provided 


and not tranſ- 17 „ That it ſhall and may be lawful to and for any per- 


terred at the 
time prefixed, 
the buyer 
may purchaſe « 
other eck, ce 
and recover ;; 


. 5 1 
his Caliage. 


ſon or perſons, who thall buy any public or joint ſtock, 
or other public ſecurities, to be accepted and paid for on 
a future day, and which ſhall be refuſed or neglected to 
be transferred, to buy the like quantity of ſuch ftock, or 
other public ſecurities, of any other perſon or perſons, at 


the current market price, aud to recover and receive, after 
e {ſuch 
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« ſuch purchaſe and acceptance (if the parties can agree), 
© from the perſon or perſons who firſt contracted to tell or 
« deliver the fame, the damage which ſhall be ſuſtained by 
« reaſon of the not delivering or not transferring ſuch ſtock 
* or other ſecurities; any thing in this act, or any law, 
* uſage, or cuſtom, to the contrary notwithſtanding.” 


+ Sect. 164. By 7. Geo. 2. c. 8. ſ. 8. after reciting, that pjye hundred 
it is a frequent and miſchievous practice for perſons to pounds pe. 


ſell and diipole of ſtocks, or other ſecurities, of which they nalty on buy 


are not poſſeſſed,“ it is further enacted, © That all con- s or ſelling 
T ſtock of which 


tracts and agreements whatſoever, which ſhalt he made or they are not 
entered into for the buying. ſelling, affigning, or trant- actually pot- 
{© ferring, of any public or joint ſtock or ſtocks, or other ſeiſcd at the 
<« public ſecurities whatſoever, or of any part, ſhare, or in- dne . the 
« tereſt therein, whereof the perſon or perſons contracting tres. 
© or agreeing, or on whole behalf the contract or agreement 
„ ſhall be made, to fell, aſſign, and transfer the ſame, ſhall 
„ not, at the time of making ſuch contract or agreement, 
be actually poſſeſſed of, or intitled unto, in his, her, or 
« their own right, or in his, her, or their own name or 
« names, or in the name or names of a truſtee or truſtees 
& to their ule, ſhall be null and void to all intents and pur- 
«© poles whatſoever; and all and every perion and perſons 
« whatſoever, contracting or agreeing, or on whole behalf, 
and with whole conſent, any contract or agieement ſhall 
«© be made, to ſell, aſſign, or transfer, any public or joint 
*« ſtock or ſtocks, or other public {ecurities, whereof ſac}; 
«« perſon or perſons ſhall not, at the time of making fuch 
contract or agreement, be actually poſſeſſed of, or intitled 
« unto, in his, her, or their own name or names, or in the 
« name or names of a truſtee or truſtees to their uſe, or 
© their own right as aforeſaid, thall forfeit and pay the ſum 
of five hundred pounds, to be recovered by aCtion of debt, 
„bill, plaint, or information, in any of his majeſty's courts 
of record at H*etminfter, in which no effoin, privilege, 
&« protection, or wager of law, or more than one imparlance, 
& {hall be allowed; one moiety thereof to the uſe of his 
% majeſty, his heirs and fucceffors, and the other moiety 
& thereot to the uſe of hun, her, or them, who ſhall ſue for 
* the ſame; and all and every broker or brokers, agent or 
<«« Fygents, who ſhall negociate, tranſact, or intermeddle, in One hun. 
& the making or procuring to be mace any fuch contract or pounds pe- 
agreement as aforeſaid, and ſhall know that the perſon or nalty on bro- 
* perſons, by whom or on whole behalf ſuch contract or kers neggci- 
& agreement ſhall be made, is or are not poſſeſſed of, or in- 5 85 
« titled unto, the ſtock or ſecurity concerning which ſuch nk 
contract or agreement ſhall be made, in his, her, or their 
„% Gyn name or names, or in the name or names of a truſtee 
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or truſtees for their uſe or right, ſhall, for every ſuch of- 
fence, forfeit and pay the ſum of one hundred pounds, to 
be recovered by action of debt, bill, plaint, or information, 
in any of his majeſty's courts of record at Weſtminſter, 
in which no effoin, privilege, protection, or wager of law, 


or more than one imparlznce, {hall be allowed ; one moiety 


thereof to the uſe of his majeſty, his heirs and ſucceſſors, 
and the other moiety thereot to the uſe of him, her, or 


them, who ſhall ſue for the ſame.“ 


+ See. 165. By 7. Geo. 2. c. 8. f 9. “All and every 


broker or brokers, or other perſon or . who ſhall 
negociate or act as a broker receiving brokerage in the 
buying, ſelling, or otherwiſe diſpofing of any of the ſaid 


public or joint ſtocks, or other public ſecurities, ſhall 
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reſpectively keep a book or regifter, which fhall be called 
The Broker's Bec; in which ſaid book he and they ſhall 
fair ly,juſily, and trulyenter, all contracts, agreements, and 
bargains, that he or they ſhall from time to time make be- 
tween any perſon or perſons what ſoever, on: the day of the 
mak ing ſuch contract or agreement, together with the names 
of the principal parties, as well buyers as ſellers, and allo 
the day of making ſuch contract or agreement, to the in- 


tent and purpoſe that ſuch broker or brokers, and other 


perſon or perſons acting or negociating as fuch as aforeſaid, 


ſhall, from time to time, produce {uch book or regiſter when | 


thercunto lawfully required: and in cafe ſuch broker or 
brokers, Or any other who ſhall negotiate or act as a broker 
as atorefaid, in relation to any the faid matters, ſhall not 
keep fuch book or regiiter, or ſhall wilfully omit to enter 


ee therein fairly, juſtly, and truly, any ſuch contract, bargain, 


or agreement, as aforefaid, he or they ſhall, for every ſuch 
offence or omiſſion, forfeit and pay the ſum of fifty 
pounds, to be recovered by action of debt, bill, plaint, or 
information, in any of his majeſty's courts of record at 
Ieſiminſter, in which no eſſoin, privilege, protection, or 
wager of law, or more than one imparlance, {hail be al- 
lowed ; one moiety thereof to the uſe of his majeſty, his 
heirs and. ſucceſſors, and the other moiety thereof to the 
uſe of him, her, or them, who ſhall ſue for the fame.” 


+ Sees. 166. But by 7. Geo. 2. c. 8. ſ. 10. it is ed, 


That nothing in this act contained fhall extend, or be 


conſtrued to "extend, to any contracts or agreements for 
the purchaſe or tale of any ſtock, annuities, or other pub- 
lic ſecurities, to be made w' th the privity of the an- 
countant-general of the court of chancery, in purſvance 
of any decree or order of the ſaid court; but that all ſuch 
contracts and agreements may be made and performed in 

% the 
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tc the ſame manner as they might have been if this a& had 
&© never been made.” | 


+ Se. 167. And by 7. Geo. 2. c. 8. ſ. 11. it is provided This act not 
alſo, ©* That nothing in this act contained ſhall extend, or © any" Per» 
&« be conſtrued to extend, to hinder or prevent any perſon engin. 
or perſons from lending any ſum or ſums of money on ney "= public 
any public or joint ſtock, or other public ſecurities what- ſtocks, or 
& ſoever, or any part, ſhare, or intereſt therein, or to pre- Prevent the 
« vent or hinder any defeazance, contract, or agreement, 0m 5 
being made and entered into for the re- delivering, aſſign- payment of 
“ ing, or transferring, ſuch public or joint ſtock, or other the money 
& public ſecurities, or any part, ſhare, or intereſt therein, leut. 
<< upon the repayment of the ſum or ſums of money which 
* ſhall have been lent and borrowed thereupon, with intereſt 
& for the ſame, ſo as no premium or other conſideration 
„ whatſoever be paid to, or received by, the perſon or per- 

*© ſons lending ſuch money, for or in conſideration of ſuch 


loan, more than legal intereſt.” 


+ Seer. 168. It is ſaid, that if money be paid by a party Jaques v, 
to a ſtockjobbing tranſaction, he cannot recover it back as Withey, 
having been paid upon an illegal conſideration ; becaule 3 * 
both parties are made criminal, and liable to the penalties. 1 


+ Sec. 169. But it has been decided, that if 4. and B. Faikney v. 
are concerned in ſtockjobbing contracts, and C. not a party 3 a 
to the illegal tranſaction, pay the whole loſs on the joint Turk. 259. 
account, and B. gives a bond to C. for his moiety, the bond 
is good; but if A. or B. had paid all the money, neither of hwait v. 
them could have maintained an action againſt the other for Warner, 

a moiety, | Eſp. 88, 


+ Set. 170. So alſo it has been determined, that if two per- Petrie v. 
ſons jointly engage in a ſtockjobbing tranſaction, and incur Hannay, 
loſſes, and employ a broker to pay the differences, and one 3. Term Rep. 
of them repay the broker, with the privity and conſent of“ 
the other, the whole ſum, he may recover a moiety from that 
other in an action for money paid to his uſe, notwithſtand- 
ing the above ſtatute, | 
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CHAPTER THE NINETY-THIRD. 


O xr 
STROLLING PLAYERS. 


+ Sed. 1. BY 10. Geo. 2. c. 28. f. 1. Every perſon who Perſons acting 
«ſhall, for hire, gain, or reward, act, repre- Plays, &c. in 

t«. ſent, or perform, or cauſe to be acted, repreſented, or per- _ Pp 

formed, any interlude, tragedy, comedy, opera, play, farce, bas nor >, 

or other entertainment of the ſtage, or any part or parts ſettlement, or 

c therein, in caſe ſuch perſon ſhall not have any legal ſettle- without au- 

«© ment in the place where the ſame ſhall be acted, repre- herly, &c, 

„ ſented, or performed, without authority by virtue of 

<« letters patent from his majeſty, his heirs, ſucceſſors, or 

te Ppredeceilors, or without licence from the lord chamber- 

* lain of his majeſty's houſhold for the time being, ſhall 

«© be deemed to be a rogue and a vagabond within the 

« jntent and meaning of the ſaid recited act, and ſhall be 

liable and ſubject to all ſuch penalties and puniſhments, 

and by ſuch methods of conviction, as are. inflicted on, to be deemed 

„or appointed by the ſaid act for the puniſhment of rogues vagabonds, 

and vagabonds who ſhall be found wandering, begging, 

& and miſordering themſelves, within the intent and mean- 


« ing of the ſaid recited act.“ 


+ Sef. 2. By 10. Geo. 2. c. 28. ſ. 2. it is further 
enacted, © That if any perſon having or not having a legal 
„ ſettlement as aforeſaid ſhall, without ſuch authority or þ 
& licence as aforeſaid, act, repreſent, or perform, or cauſe to 
© be ated, repreſented, or performed, for hire, gain, or re- 
* ward, any interlude, tragedy, comedy, opera, play, farce, 

* or other entertainment of the ſtage, or any part or parts 

ce therein, every ſuch perſon ſhall tor every ſuch offence 

** forfeit the ſum of fifty pounds; and in caſe the faid ſum and forfeit gel. 
© offi ounds: ſhall be paid, levied, or recovered, ſuch 

* offender ſhall not for the ſame offence ſuffer any of the 

© pains or penalties inflicted by the ſaid recited act.“ 
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+ Sc. 3. By 10. Geo. 2. c. 28. 1. 3. No perſon ſhall, 
tor hire, gain, or reward, act, pertorm, repreſent, or cauſe 
to be acted, performed, or repreſented, any new interlude, 
tragedy. comedy, opera, play, farce, or other entertain- 
ment of the flage, or any part or parts therein; or any 
new act, ſcene, or other part added to any old interlude, 
tragedy, comedy, opera, play, farce, or other entertain- 
ment of the ſtage, or any new prologue or epilogue, un- 


| leſs a true copy thercof be ſent to the lord chamberlain 


of the king's houſhold for the time being fourteen days 
at leaſt betore the acting, repreſenting, or performing 
thereof, together with an account of the playhouſe or 
other place where the ſame ſhall be, and the time when 
the ſame is intended to be firſt acted, repreſented, or per- 
formed, ſigned by the maſter or manager, or one of the 
maſters or managers of ſuch play houſe or place, or com- 
pany of actors therein.“ 


$ Sf. . By 10. Geo. 2. % 4. it is enacted, 


* That it ſhall and may be lawful to and for the ſaid lord 


chamberlain for the time being, from time to time, and 
when, and as often as he ſhall think fit, to prohibit the 
acting, pertorming, or reprelenting any interlude, tra- 
gedy, comedy, opera, play, farce, or other entertainment 
of the ſtage, or any act, ſcene, or part thereof, or any 
prologue or epilogue ; and in caſe any perion or perſons 
ſhall tor hire, gain, or reward, act, perform, or repreſent, 
or caule to be acted, performed, or repreſented, any new 
interlude, tragedy, comedy, opera, play, farce, or other 
entertainment of the ſtage, or any act, ſcene, or part 
thereof, or any new prologue or epilogue, before a copy 
thereof ſhall be fent as atoreſaid with ſuch account as 
aforeſaid, or ſhall for hire, gain, or reward, a&, perform, 
or repreſent, or cauſe to be acted, performed, or repre- 
ſented, any interjude, tragedy, comedy, opera, play, farce, 


or other entertainment of the ſtage, or any act, ſcene, or 


part thereof, or any prologue or epilogue, contrary to 
ſuch prohibition as aforeſaid; every perſon fo offending 
ſhall, for every ſuch offence, forfeit the ſum of fift 
pounds, and every grant, licence, and authority (in aſs 
there be any ſuch) by or under which the ſaid maſter or 
maſters, or manager or managers, fet up, formed, or con- 
tinued ſuch playhouſe, or fuch company of actors, ſhall 
ccaſe, determine, and become abſolutely void, to all 
intents and purpoſes whatſoever.” 


+ Sed7. . By 10. Geo. 2. c. 28. f. 5. <« Provided always, 
that no perſon or perſons ſhall be authorized by virtue 


or places of his majeſty's reſidence, 
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or predeceſſors, or by the licence of the lord chamberlain 


of his majeſty's houthold for the time being, to act, re- 
preſent, or perform for hire, gain, or reward, any inter- 
lude, tragedy, comedy, opera, play, farce, or other enter- 
tainment of the ſtage, or any part or parts therein, in any 
part of Great Britain, except in the city of Meſtmiunſter, 
and within the liberties thereof, and in ſuch places 
where his majeſty, his heirs, or fucceſſors, ſhall in their 
royal perſons reſide, and during ſuch reſidence only; any 
thing in this act contained to the contrary in any wile 
notwithſtanding,” 


+ Sed. 6. By 10. Geo. 2. c. 28, ſ. G. it is further enacted, 
That all the pecuniary penaltics inflicted by this act for 
offences committed within that part of Great Britam called 
England, Hales, and the town of Ber wick upon T weed, ſhall 


be recovered by bill, plaint, or information, in any of his 


majeſty's courts of record at Meſiininſier, in which no 
eſſoin, protection, or wager of law, ſhall be allowed; and 
for the offences committed in that part of Great Britain 
called Scotland, by action or ſummary complaint before 
the court of ſeſſion or juſticiary there; or fox offences 
committed 1n any part of Great Britain, in a fummary 
way, before two juſtices of the peace tor any county, 
ſtewartry, riding, diviſion, or liberty where any ſuch 
offence hall be committed, by the oath or oaths of one or 
more credible witneſs or witneſſes, or by the confeſſion 


of the offender; the ſame to be levied by diſtreſs and fale 


of the offender's goods and chattels, rendering the over- 
plus to ſuch oftender, it any there be, above the penalty 
and charge of diftreis ; and for want of ſuilicient diſtreſs, 
the offender ſmall he committed to any houte of correction 
in any ſuch county, {tewartry, riding, or liberty, for any 
time not excceding fix months, there to be kept to hard 
labour, or to the common gaol of any ſuch county, 
ſtewartry, riding, or liberty, for any time not exceeding 
fix months, there to remain without bail or mainprize ; 


and if any perſon or perions thall think him, her, or 


themſelves aggrieved by the order or orders of ſuch juſ- 
tices of the peace, it ſhall and may he lawful for ſuch 
perſon or perſons to appeal therefrom to the next general 
quarter- ſeſpons to be held for the ſaid county, ſtewartry, 
riding, or liberty, whote order therein ihall be final and 
concluſive; and the faid penalties for any offence againit 
this act ſhall belong, one moicty thereof to the informer 
or perſon ſuing or proſecuting for the tame, the other 
moiety to the poor of the parith where fuch offence ſhall 
be committed.“ | 
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Perſons acting + Sed. 7. By 10. Geo. 2. c. 28. ſ. 7. it is further enacted, 
in publick- © That if any interlude, tragedy, comedy, opera, play, 
houles, & farce, or other entertainment of the ſtage, or any act, 
<< ſcene, or part thereof, {hall be acted, repreſented, or per- 
& formed, in any houſe or place where wine, ale, beer, or 
other liquors, ſhall be ſold or retailed, the fame ſhall be 
& deemed to be acted, repreſented, and performed, for gain, 
„ hire, and reward.“ | 


Limitation of + Sec. 8. By 10. Geo. 2. c. 28. ſ. 8. it is further enacted, 
ations. That no perſon thall be liable to be profecuted for any 
& offence againſt this act, unleſs fach proſecution ſhall be 
„ commenced within the ſpace of ſix calendar months after 
ce the offence committed; and if any action or ſuit ſhall be 
« commenced or brought againſt any juſtice of the peace, 
“% or any other perſon for doing, or caufing to be done, any 
„ thing in purſuance of this act, ſuzh action or ſuit ſhall 
„ be commenced within fix calendar months next after the 
fact done; and the defendant or detendants in ſuch action 
General iſfue.“ or ſuit ſhall and may plead the general iſſue, and give the 
„ ſpecial matter in evidence; and if upon ſuch action or 
& ſuit a verdict ſhall be given for the defendant or defen- 
« dants, or the plaintiff or plaintiffs, or proſecutor ſhall 
become nonſuit, or ſhall not proſecute his or their ſaid 
action or ſuit, then the defendant or defendants ſhall 
Treble coſts. © have treble coſts, and ſhall have the like remedy for the 
0 6 ſame as any defendant or defendants have in other caſes 
& by law.” | 


+ Se. 9. By 17. Geo 2. c. 5. © Common players of 
& jnterludes, and all perſons who ſhall for hire, gain, or 
„ reward, act, repreſent, or perform, or cauſe to be acted, 
0 repreſented, or performed, any interlude, tragedy, comedy, 
% opera, play, farce, or other entertainment of the ſtage, or 
% any part therein, not being authorized by law, ſhall be 
„ deemed rogues and vagabonds.“ : 


Juſtices of the + Seet. 10. By 28. Geo. 3. c. 30. which recited the 
peace may, gt above-mentioned ſtatute 10. Geo. 2. c. 28. it is enacted, 
the general or * That it ſhall and may be lawful to and for the juſtices of 
- urge ſeſ- „ the peace of any county, riding, or liberty, in general or 
ions, grant li- 66 quarter ſeſſions aſſembled, at their diſcretion, to grant a 
—_— * 4 licence to any perſon or perſons, making application for 
— plays, c. the ſame by petition, for the performance of ſuch trage- 
unter the re- „ dies, comedies, interludes, operas, plays, or farces, as now 
ſtrictions „ axe, or hereafter ſhall be acted, performed, or repreſented, 
= my ſpcCl- cc at either of the patent or licenſed theatres in the city of 
125 „% [/eftminſler, or as ſhall, in the manner preſcribed by law, 
e have been ſybmitted to the inſpection of the lord cham. 

| | | e berlain 
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ballets at the Italian opera in the Haymarket, called the 


berlain of the king's houſhold for the time being, at any 
place within their juriſdictions, or within any city, town, 
or place, fituate within the limits of the ſame, for any 
number of days, not exceeding ſixty days, to commence 
within the then next ſix months, and to be within the 
ſpace of ſuch four months as ſhall be ſpecified in the ſaid 
lieence, ſo as there be oniy one licence in uſe at the ſame 
time within the juriſdiction fo given, and ſo as ſuch place 
be not within twenty miles of the cities of Landon, Meſi- 
minſter, or Edinburgh, or eight miles of any patent or li- 
cenſed theatre, or ten miles of the refidence of his majeſty, 
his heirs, or ſucceſſors, or of any place within the ſame 
juriſdiction, at which, within fix months preceding, a 
licence under this act ſhall have been had and exerciſed, 
or within fourtcen miles of either of the univerſities of 
Oxford and Cambridge, or within two miles of the out- 
ward limits of any city, town, or place, having peculiar 
juriſdiction; and ſo alſo as no licence under this act ſhail 


have been had and exerciſed at the ſame place, within 


eight months then next preceding; any law or ſtatute for 
the puniſhment of pexſons employed in theatrical repre - 
ſentations to the contrary in any wiſe notwithſtanding.” 


+ Sect. 11. By 28. Geo. 3. c. 30. ſ. 2. Provided always, Licences not 
That no ſuch licence thall be granted by the juſtices as to be granted 
aforeſaid, to be exerciſed within any city, town, or place, _— Rs, 
having peculiar juriſdicstion, unleſs proof ſhall be made Pee, 
that the majority of the juſtices acting for ſuch peculiar diction, with- 
juriſdiction have, at a publick meeting, ſigned their con- out the con- 
tent and approbation to the ſaid application, or unleſs an ſent of the 
expreſs condition ſhall be therein inſerted, that the ſame e 
ſhall not be valid and effectual until it thall have been +, N 
approved by the majority of the juſtices of ſuch peculiar diction. 
juriſdiction, at a meeting holden expreſsly for taking the 

ſame into conſideration.“ 


+ Seet. 12. By 28, Geo. 3. C. 30. {. 2... Provided alſo, No licence to 
that no ſuch licence ſhall be granted by the juſtices afore- be granted 
ſaid within any city, town, or place, unleſs notice ſhall "—_ _—_ : 
have been given by the perſon or perſons applying for „ = 
ſuch licence, at leaſt three weeks before ſuch application, mayor, &c. 
to the mayor, bailiff, or other chief civil officer or officers previous to 
of ſuch city, town, or place, of his or their intending application for 
to make ſuch application.“ a EO 


+ Set. 13. It has been decided, that the dancing pr V, 
TIWOrics 
5. Term Rep. 


King's Theatre, is illegal, unle's licenſed as required by 242. 


the 10. Geo. 2. C. 28. although the manager of ſuch ballers 


Mm4 has: © 
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Has a licence under 25. Geo. 2. c. 36. for performing muſi- 
cal entertainments at another place; for the 10. Geo. 2. 


c. 28. extends to every ſpecies of ſtage entertainments. 


Per AsH- + See. 14. It is ſaid alſo, that a place licenſed by the 
HuRsT, Ji lord chamberlain purſuant to 10. Geo. 2. c. 28. does not 
zice, S. Term require any licence from the other magiſtrates undex 
Rep. 244. 25. Geo. 2. © 36. W 
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CHAPTER THE NINETY-FOURTH, 


o VAGRANTS, 


1 SHALL conſider, 
1. Who ſhall be deemed vagrants. 
2. How vagrants may be apprehended. 
| 3 What reward may be given for apprehending vagrants, 

4 In what caſe privy ſearch may be made. | | 

5 In what manner they may be paſſed. | 
| 6. How they may be puniſhed. DE 

7. Of harbouring vagrants. | 

8. penalty on neglect of duty. | 

9. In what VM perſons aritend may appeal. 

As to THE FIRST POINT, viz. Who ſhall be! vas 
grants. | . , 
: I ſhall conſider, 

1. Who ſhall be deemed idle and diſorderly perſons, 
2: Who ſhall be deemed rogues and vazabonds, 
3 Who ſhall be deemed zncorrigible 1 


As to the firſt particular, viz. Who ſhall be deemed idle 
and diforderly perſununmn. 


+ Sed. 1. By 17. Geo. 2. c. 5. ſ. 1. itis enacted, © That Particular of. 
« all perſons who threaten to run away and leave their fences, and 
« wives or children to the pariſh; and all perſons who their puniſh» 
; r n « ſhall ments. 


Or YVAGRANT > Bk. I. 


« ſhall unlawfully return to ſuch pariſh or place from 
„hence they have been legally removed by order of two 
« juſtices of the peace, without bringing a certificate from 
« the pariſh or place whercunto they belong; and alſo per- 
« fans who, not having wherewith to maintain themſelves, 


live idle without employment, and refuſe to work for the 


Perfons neg- 
teQwmsg To pro- 
vide tor their 
families, to be 
dcemed idle 
and ditor- 
derly. 


QF:nc-e if 
a h'guer na- 


tui e. 


„ uſual and common weges given to other labourers in the 
„like work in the pariſhes or places where they then are; 
„and alſo all perſons going about from door to door, or 
« placing themſelves in {freets, highways, or paſſages, 
to beg or gather alms in the pariſhes or places where the 


& dwell; {hall be deemed idle and diſorderly perſons,” 


+ $e7, 2. By 32. Geo. 3. c. 45. ſ. 8. after reciting that 


« ſeveral perſons, by their wilful default and neglect, permit 
their wives and children to become chargeable to their re- 


ſpective pariſhes or townth1ps,” it is ated, « Thar if 
« ſhall be made appear to any two juſtices of the peace, that 
any poor perſon iball not vie proper means to get erpploy- 


& ment, or, if he is able to work, by his neglect of work, or 


& by ſpending his money in alchoufes or places of bad re- 
© pute, or in any other improper manner, ſhal! not apply a 
„ proper proportien of the money earned by him towards 
& the maintenance of his wife and family, by which wiltul 
« dcfault or negleck they, or any oft them, mal! become 
& chargeable to their par h or townſhip, he thall be conſt- 
* dered as an idle ande lforderly perſon, and be ſubject to 
& ſuch puniſhment, and in ſuch manner, as is directed ſor 
„idle and diſorderly perlons by the aforeſaid act.” 


As to the fecond particular, wiz. who hall be . 
rogue, and vanabonds, 


+ F.. 3. By 17. Geo. 2. c. 5. f. 1. © It ſhall and 
© may be lawful for any perſon to apprehend and carry pe- 
« fore a juſtice of the pence. any uch perſons going about 
© from door to door, or placing themſelves in ſtreets, high- 
«ways, Or patllages, to beg or gather alms in the pariſhes or 
ce places where they dw ell; and if they ſhall refiſt, or eſcape 
« from the perſon apprehending them, they fhall be ſubject 
to the ſame punihment as roguss and vagabonds are made 


liable to by this act.“ 


Other offences 


a d their pu— 
anos. 


+ Se. 4. By 17. Geo. 2. c. 5. ſ. 2. it is enacted, © That 
all perſons going about as patent gatherers or gatherers 
& of aIms, under pretences of lots by tire or other caſualty ; 
« cr going about as collectors for priſons, gaols, or Ir 12 
„ pitels; all fencers and bcarwards ; all common players of 
$ inter ludes; and all perſons who ſhall, for hire, gain, or 
„reward; 
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reward, act, repreſent, or perform, or cauſe to be acted, 


repreſented, or performed, any interlude, tragedy, comedy, 


opera, play, farce, or other entertainment of the ſtage, 
or any part or parts therein, not being authorized by law; 
all minſtrels, jugglers; all perſons pretending to be gyp- 
ſhes, or wandering in the habit or form of Egyptians, oft 
pretending to have ſkill in phyſiognomy, palmiſtry, or 
like cratty ſcience, or pretending to tell fortunes, or uſing 
any ſubtil craft to deceive and impoſe on any of his ma- 
jeſty's ſubjects, or playing or betting at any unlawful 
games or plays; and all perſons who run away and leave 


* their wives or children, whereby they become chargeable 


to any pariſh or place; and all petty chapmen and pedlars 
wandering abroad, not being duly licenſed or otherwite 
authoriſed by law ; and all perſons wandering abroad, and 
lodging in alehouſes, barns, out-houſes, or in the open 
air, not giving a good account of themſelves; and all 


perſons wandering abroad and begging, pretending to be 


ſoldiers, mariners, ſeafaring men, or pretending to go to 
work in harveſt; and all other perſons wandering abroad 


and begging; ſhall be deemed rogues and vagabonds with- 


in the true intent and meaning of this act.“ 


+ Set. 6. By 17. Geo. 2. e. 5. . 3. it was provided, Proviſo, 


That the act ſhould not extend to“ ſoldiers wanting ſub- 


6c 
gc 
«c 


6c 


ſiſtence, having lawtul certificates from their officers or 
the ſecretary at war, or to mariners or ſzaftaring men li- 
cenſed by ſome teſtimonial or writing under the hand and 
ſeal of ſome juſtice of the peace, ſetting down the time or 
place of their landing or diſcharge, and the place to which 
{uch ſoldiers or mariners are to paſs, and the names of 
the chief towns or places through which they are to paſs, 
and limiting the time of ſuch their paſſage, while they 
continue in the direct way to the place to which they are 
to paſs, and during the time ſo limited.“ But by 32, 


Geo. 3. c. 45. 1.7. after reciting that ſuch permiſſion to beg 
is highly improper, it is enacted, ** That every ſoldier and 


40 
60 


mariner wandering abroad and begging, ſhall be deemed 
a rogue and vagabond within the meaning of 17. Geo. 2. 


40 c. 8 
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+ Se. 6. By 17. Geo, 2. c. 5. ſ. 3. it is provided, 
That nothing in this act contained ſhall extend to any 
perſon or perſons going abroad to work at any lawful 
work in the time of harveſt, ſo as he, ſhe, or they, carry 
with him, her, or them, a certificate in writing, ſigned by 
the miniſter and one of the churchwardens or chapel- 
wardens, or one of the qverſecrs of the poor for the time 
being, of the pariſh, glapclry, or place, where they ſhall 
| | - _ 6& 'reſpeQively 


549 


Every perſon 
apprenended, 
having any 
implement for 
houſebreak- 
ing, or any 
oftenfive weas 
n, with fe- 
Dn intent, 
mall be deem- 
ed a rogue, 
&c. within 
17. Ged. 2. C. 5 


ec 
cc 
cc 


cc 


40 
( 


(e 


Perſons who 
mal! deal in 
tickets with— 
out taking out 
a licence pur- 
ſuant to 22. 
Geo. 3. or 
fall chances, 
Nalt be deem- 
cd rogues and 
vagabonds. 


cc 
cc 
60 
ce 


4 
«6 


Or VAGRANTS Bk. I. 


reſpectively inhabit, declaring that he, ſhe, or they, hath 
or have 2 dwelling-houſe or place there, in which he, the, 
or they inhabit.“ 15 


+ Sec. 7. By 23. Geo. 3. c. 88. it is enacted, * That if 
any per ſon or perſons ſhall be apprehended, having upon 
him, her, or them, any picklock key, crow, jack, bit, or 
other implement, with an intent feloniouſly to break and 


enter into any dwelling-houſe, warehouſe, coach-houſe, 


ſtable, or outhouſe; or ſhall have upon him, her, or 
them, any piſtol, hanger, cutlaſs, bludgeon, or other of- 
fenſive weapon, with intent feloniouſly to atlault any per- 
ſon or perſons; or ſhall be found in or upon any dwell- 
ing houſe, warchoute, coach-houſe, ſtable, or out-houſe, 


or in any incloſed yard or garden, or area belon21ng to 


any houſe, with an intent to ſteal any goods or chattels ; 
every ſuch perſon or perſons ſhall be deemed a rogue and 
vagabond within the intent and meaning of the ſtatute 
made in the ſeventeenth year of his late majcſty George 
the Second, intituled, An Ae to amend and make more . 


fectual the laws relating to rogues, Tagabonds, and other iale 


and diſerdesiy perſons, and to houſes of correction.“ 


+ Sect. 8. By 27. Geo. 3. c. 1. f. 3. it is enacted, 
That all and every perſon and perſons who thall publicly 


or privately open, ſet up, continue, or keep, by himſelf or 


herſelf, or by any other perſon or perions, any office or 
other place for buying, ſelling, or otherwiſe dealing in 
any tickets, or any ſhares of tickets, in any lottery now 
eſtabliſhied, or hereafter to be eſtabliſhed, by any Briti/h 
or Iriſh act of parliament, or for regiſtering the numbers 
of ſuch tickets, without the authority of a licence duly 
obtained for that purpoie from the commiſſioners for ma- 
naging the duties upon ſtamped vellum, parchment, and 
paper, for the time being, in the manner in and by the 
ſaid recited act of the twenty-ſecond year of the reign of 
his preſent majeſty directed; and all and every perſon 
and perſons (except as herein-after 1s provided), who 
{hall, by himſelt, herſelf, or themſelves, or by any other 
perſon or perſons, or for his, her, or their own account, 
or for or on the account, or as the ſervant, agent, or 
factor, of any other perfon or perſons, ſell, or cauſe or 
procure to be ſold, the chance or chances of any ſuch 
ticket or tickets, or any ſhare or ſhares thereof, for a day 
or part of a day, or any leſs time than the whole time of 
drawing in any ſuch lottery then to come; or inſure, or 
cauſe or procure any other perſon or perſons to inſure, 
for or againſt the drawing of any ſuch ticket or tickets; 
or ſhall receive any money or goods whatlocrer, in con- 
| „ fideration 
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ſideration of any agreement or promiſe to repay any ſun 
or ſums of money, or to deliver the ſame. or any plate, 
jewels, or other goods whatſoever, if any ſuch ticket or 
tickets ſhall prove fortunate or unfortunate, or upon any 
other chance or chances, event or events, contingency or 
contingencies, relative or applicable to the drawing of any 
ſuch ticket or tickets, whether as to the time of their 
being drawn, or otherwiſe howſoever, ſhall be deemed 
rogues and vagabonds within the true intent and meaning 
of the ſaid recited act of the ſeventeenth year of the reign 
of his ſaid late majeſty, and ſhall be puniſhable as ſuch 
rogues and vagabonds accordingly.” 


+ Sec. 9. By 32. Geo. 3. c. 53. ſ. 17. it is recited, That 
whereas divers ill-diſpoſed and ſuſpected perſons and re- 


puted thieves frequent the avenues to places of public reſort, 
and the ſtreets and highways, with intent to commit felony 
on the perſons and property of his majeſty's ſubjects there 
being; and although their evi! purpoſes are ſufficiently ma- 
nifeſt, the power of his majeſty's juſtices of the peace to de- 
mand of them ſureties for their good behaviour hath not been 
of ſufficient effect to prevent them from carrying their evil 
purpoſes into execution ;” and enacted, “ That it ſhall and Conſtables, 
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may be lawful for any conſtable, headborough, patrole, &c. may ap- 
or watchman, to apprehend every ſuch perſon, and con- Prehend any 
vey him or them before any jultice of the peace ; and if nn 
it ſhall appear before the ſaid juſtice, upon the oath . hh 
one or more credible witneſs or witneſſes, that ſuch per- before a juſ- 
ſon or perſons is or are a perſon or perions of evil fame, tice, and if it 
and a reputed thief or tineves, and ſuch perſon or perſons ans 1 
ſhall not be able to give a ſatisfactory account of himſelf „ 2 
or themſelves, and of his or their way of living; and it reputed thief, 
ſhall alſo appear, to the ſatiefaction of the ſaid juſtice, &. he ſhall 
that there is juſt ground to believe that ſuch perfon or de deemed a 
perſons was or were in ſuch avenue, ſtreet, or highway, 1. 


as aforeſaid, with ſuch intent as aforeſaid, every ſuch per- c. ;. 


ſon ſhall be deemed a rogue and vagabond within the in- 


tent and meaning of the ſtatute made in the ſeventeenth 

year of his late majeſty king George the Second, intituled, 

An AA to amend and make more effeffual the l:205 relating to 

rogues and dagal onde, and other idle and dijorderly perſons, 

and to houſes of correct on: Provided always, That if any Pperſons 
perſon ſhall think himſelf aggrieved by the judgment of thinking 
ſuch juſtice as aforeſaid, ſuch perſon may appeal to the themfelves 
juſtices of the peace at the next general or quarter ſeſſions or | 
of the peace to he held for the county or place wherein th ee 
the cauſe of complaint ſhall have ariſen, ſuch perſon, at ſeſhons. 

the time of his conviction, entering into a recognizance, 


with two ſufficient ſureties, conditioned perſonally to ap- 


60 pear 


& 4 3 
— 
— 


5 Wen 
S 


* 3 — . = 
n. "BE IMS. rr * 


$42 


Tf conviction 
be afhrmed, 
the juſtices 
may proceed 
25 might have 
been done if 
the party had 
been com- 
mitted. 


Puniſhments 
not to exceed 
impriſonment 
to hard labour 
tor ſix months. 


Incorrigible 
rog ues. 

13. Geo. 1. 
6. 3. 


Conſtables 
nfay ſcarch 
end. gather- 
ers, 


If on ſcarch 
ends ot yarn, 
&c. be found 
on them, they 
are to carry 
them before a 
juſtice- 
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« pear at the ſaid ſeſſions, to try ſuch appeal, and to abids 
the further judgment of the juſtices at ſuch ſeſſions aſ- 
« ſembled ; and in caſe ſuch conviction ſhall be affirmed at 
e fuch ſeſſions, the ſaid juſtices may adjudge ſuch perſon to 
&« be a rogue and vagabond, and proceed againſt fuch perſon 
in the fame manner as they might have done if ſuch 
« rogue and vagabond had been committed to the houſe 
“ of correction until ſuch general or quarter ſeſſions: Pro- 
& vided always, That no perſon convicted under this ac 
% ſhall thereby become liable to any other puniſhment than 
« impriſonment to hard labour for a term not excecding ſix 
“ months, taking into the computation any actual impri- 
„ ſonment ſuch perſon ſhall have ſuffered by his commit- 
«© ment until ſuch ſeſſion.“ | 


As to the third particular, viz. Who ſhall be deemed in- 
corrzouble rogues, 


+ Sec. 10. By 17. Geo, 2. c. 5. ſ. 4. it is enated, 
© That all end-gatherers offending againſt the ſtatute 13. 
Geo. 1. c. 23. being convicted of ſuch offence, ſhall be 


“ deemed incorrigible rogues.“ 


+ Sea. 11. By 13. Geo. 1. c. 23. ſ. 8. it is recited, 
% That whereas ſeveral abuſes have been committed in the 
woollen manufacture by perſons, commonly called Erd- 
Gatherers, going about the counties within this kingdom, 
and collecting, buying, and receiving, from the labourers 
employed in ſuch manufacture, ends of yarn, wefts, thrums, 
ſhort yarn, and other refuſe of cloth, drugget and other 


woollen goods, and goods mixed with wool, flocks and pi- 


nions only excepted #? it is therefore enacted, That if 
« any ſuch perſon or perſons ſhall be found collecting, 
buying, receiving, or any ways carrying or conveying, 
« ſuch ends of yarn, wefts, thrums, ſhort yarn, or other re- 
« fuſe of cloth, drugget, or other woollen goods, or goods 
« mixed with wool, it ſhall and may be lawful for any 
„ conſtable or other peace-ofhcer, by warrant under the 


„ hand and ſeal of one or more juſtice or juſtices of the 


ce peace, to ſearch and examine ſuch perſon or perſons, his, 
her, or their bag or bags, or other convenience for carry- 


ing ſuch ends of yarn, wefts, thrums, ſhort yarn, or other 


C refuſe of cloth, drugget, or other woollen goods, or goods 
« mixed with wool; and if on ſuch ſearch ſuch conttable 
or other officer ſhall find on or with any fuch perſon or 
«© perfons any ſuch ends of yarn, wefts, thrums, ſhort yarn, 
% or other refuſe of cloth, drugget, or other woollen goods, 
or goods mixed with wool. flocks and pinions only ex- 


6 cepred, that then fuch conſtable or other officer ſhall carry 
| | | | * ſuch 
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ſuch perſon or perſons before one or more juſtice or jaſ- 

tices of the peace for the county, divifion, city, or town 

corporate where ſuch perſon ſhall be fo found and dif- 

covered ſo offending; which perſon or perſons, upon due EY 
conviction of any of the {aid offences, on oath of one or e 
more credible witneſs or witneſſes, or by confeſſion of the — 
party or parties, him, her, or themſelves, every ſuch perſon rogués. 

ſo offending ſhall be deemed and taken to be a dangerous 

and incorrigible rogue, vagrant, or perſon, and ſhall be 12. Ann. ſtar, 
liable to be deemed, taken, and puniſhed, as a dangerous ** 3. 
and ingorrigible rogue.“ 


+ Sect. 12. By 17. Geo. 2. c. 5. ſ. 4. it is further enacted, Incorrigible 
That all perfons apprehended as rogues and vagabonds, __— 
and eſcaped from the perſons apprehending them, or re- 13702 6.83. 


fuſing to go before a juſtice or juſtices of the peace, or to 


be examined upon oath before fuch juſtice or juſtices, or 
refuſing to be conveyed by any ſuch paſs as is herein- 
after directed, or knowingly giving a falſe account of 
themſelves on ſuch examination, after warning given them 
of their panithment; and all rognes or vagabonds who 
ſhall break or cſcape out of any houſe of correction be- 
fore the expiration of the term for which they were com- 
mitted or ordered to be confined by virtue of this act; 
and all perſons who, afrer having been puniſhed as rogues 
and vagabonds, and diſcharged, ſhall again commit any 


of the ſaid offences, ſhall be deemed incorrigible rogues 


within the true intent and meaning of this act.“ 


As to THE SECOND POINT, viz. In what manner va- 


grants may be apprehended. 


66 
<c 
( 
60 


40 


406 


+ Sect. 13. By 17. Geo. 2. c. 5.1. 1. Any perſon may 


apprehend and carry before a juſtice of peace any ſuch 


perſons going about from door to door, or placing them- 
ſelves in ſtreets, highways, or paſlages, to beg or gather 
alms in the pariſhes or places where they dwell.” 


+ Set. 14. By 17. Geo. 2. c. 5. ſ. 5. If any perſon 
ſhall be found offending ed his it 9 ned may oy p pany 
be lawful for any perſon whatſoever to apprehend the per- we . 
ſon ſo offending, and to convey, or cauſe to be con- ers. 
veyed, to ſome juſtice of the peace the perſons ſo appre- 
hended, to be proceeded againſt in ſuch manner as is 
herein- after directed: and in caſe any conſtable, or other n 
ſuch officer, ſhall refuſe or neglect to uſe his beſt endea- ger 7 ng.” 
vours to apprehend or convey to ſome juſtice of the ing b 
peace any ſuch offender, it ſhall be deemed a neglect of ; 
duty in ſuch conſtable or officer, and he ſhall be puniſhed 

«« in 


a 
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in ſuch manner as is herein- after directed: and in caſe 
any other perſon, being charged by any juſtice of the 
peace ſo to do, ſhall refuſe or neglect to uſe his beſt en- 
deavours to apprehend and deliver to the conſtable or 
ſuch other officer, or to carry ſuch offender before ſome 
juſtice of the peace, where no conſtable or other ſuch 
officer can be found, ſuch perſon ſo offending as afore- 
ſaid, being thereof convicted upon view, or by the oath 
of one or more credible witneſs or witneſſes, before one 
or more juſtice or juſtices of the peace, ſhall forfeit the 
ſum of ten ſhillings, to the uſe of the poor of the pariſh 
or place wherein ſuch offence ſhall be committed; to be 
levied by diſtreſs and fale of the offender's goods, by war- 
rant from any juſtice or juſtices; and the overplus (1 

any), after the charges of ſuch diſtreſs ſatisfied, ſhall be 
returned to ſuch offender.” 


As to THE THIRD POINT, v/z. What rewards may be 


given for apprehending vagrants. 


Five fhillings 
reward for ap- 
prehending 
offenders. 


Penalty on 
overſeer not 
paying the 
reward. 


Reward for 
tak ing up va- 
gabonds, &c. 


+ Seck. 15. By 17. Geo. 2. c. 5. ſ. 1. It ſhall and 
may be lawful for the ſaid juſtice, by warrant under his 
hand and ſeal, to order any overſeer of the poor of the 
pariſh or place where fuch offender ſhall be apprehended, 
to pay the ſum of five thillings to any perſon or perſons 
in any ſuch pariſh or place fo apprehending them, for 
every offender ſo apprehended ; which ſum ſhall be al- 
lowed to ſuch overſeer in his account, he producing the 
juſtice's order, and a receipt under the hand of the perſon 
or perſons to whom ſuch ſum was paid: but if ſuch 
overſeer ſhall negle& or refuſe to pay the ſaid ſum, the 
ſaid juſtice, on oath thereof made, may, by warrant 
under his hand and ſeal, order the ſame to be levied by 
diſtreſs and ſale of the goods of ſuch overſeer; and 
the overplus (if any), after the charges of ſuch diſtreſs 
ſatisfied, ſhall be returned to ſuch overſeer, who in 
ſuch caſe ſhall not be allowed the ſum ſo levied in his 
account.” | | | 


+ Sec. 16. By 17. Geo. 2. c. 5. J. 6. © And in caſe any 


perſon not being a conſtable, or ſuch other officer, ſhall 
apprehend any ſuch rogue or vagabond, and ſhall deliver 
him or her to a conſtable or other ſuch officer, or ſhall 
convey, or cauſe him or her to be conveyed, to ſome jut- 
tice or juſtices of the peace, according to the directions 
of this act; or if any conttable or other ſuch officer ſhall 
ſo apprehend and convey fuch rogue or vagabond, it 
ſhall and may be lawful for ſuch juſtice or juſtices to re- 
ward any ſuch conſtable or other perſon, by making an 

| | « order 


= 
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„ order under hand and ſeal upon the high or chief con- 

“ ſtable, to pay the ſum of ten thillings to the perſon ſo 

*« apprehencing him or her, within one week aiter demand, 
and producing ſuch order, and upon his giving a receipt 

« for the ſame; and the fame thail be allowed or paid by 

e the treaiurer of the county, riding, diviſion, or 1.berty, 

« to ſuch high or chief conttable on his paſſing his ac- 
counts, and delivering ſuch order and receipt, and alfo 

„ his own receipt for the ſame to ſuch treaſurer; and the 

« ſaid juſtices at the general or quarter ſeſſions ſhall allow 

% the ſame to ſuch treaſurer in his accounts, upon his pro- 

« ducing and delivering up the vouchers aforeſaid: and in 
cities, boroughs, towns corporate, and other places where 

« there are no high or chief conſtables, ſuch petty conſta- 

„ bles and other officers thall pay or retain ſuch reward as 

&« aforeſaid, and be allowed what they ſhail fo pay or re- 

« tain by virtue of this act in their reſpective accounts, 

t upon their producing and delivering up the like vouchers : Penalty on not 
„ and in caſe any high or chief conſtable, or where there is paving the re- 
& no high or chief conſtable, ſuch petty conſtable or other rd. 
« officer ſhall refuſe or neglect to pay ſuch reward on de- 

„ mand, it ſhall and may be lawful for ſuch juſtice or juſ- 

tc tics of the peace, by warrant under hand and ſeal, to 

<« levy the ſum of twenty ſhillings, by diſtreſs and ſale of 

% the goods of fuch officer, and thereout to allow to the 

e perſon intitled thereto the ſaid reward of ten ſhillings, 

& and ſuch other recompence for his trouble, loſs of time, 

« and expences, as the ſaid juſtice or juſtices ſhall think fit; 

„ and the overplus (if any) thall be returned to ſuch officer 


© upon demand.“ 


* 


A 


+ Sed. 17. But by 32. Geo. 3. c. 45. ſ. 2, it is farther No reward to 
enacted, ** That no juſtice of the peace thall order any re- bir ery oy ap- 
„ ward to be paid to any conſtable or other perſon for ap- ee 5 

«« prehending any rogue or vagabond, until ſuch rogue or gabonds, until 
„ yagabond ſhall have been puniſhed as hereby directed, they hall have 
« and until the examination required by the aforeſaid act sen puniih- 

« be actually tranſmitted to the next general or quarter feſ- * **" 


0 ſions, there to be filed and kept on record.“ 


As to THE FOURTH PoINT, vz. In what caſes à privy 
| fearch may be made, and how the offender may be examined 


and dealt with, 


+ Sea, 18. By I7. Geo. 2. C. 5 ſ, 6. it is enatted, General privy 
« That the juſtices of the peace for every county, riding, fearches to be 
city, borough, town corporate, diviſion, or liberty, or made. 

« any two of them, ſhall four times in the year at leaſt, 
<« gr oftener (if need be), meet in their reſpective diviſions, 

Vo. II. n « and 
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Juſtices to pu- 
niſh vaga- 
bonds, &c. 
taken up at 
privy ſearch- 
es. See 

3. Burr. 1636. 
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« and by their watrant command the conſtables or other 
„ peace-officers of every hundred, pariſh, town, and ham- 
©& Jet, in their ſeveral diviſions, who ſhall be aſſiſted with 
& ſufficient men of the ſame places, to make a general 
<« privy ſearch in one night, throughout their ſeveral and 
C reſpective limits, for the finding and apprehending of 
« rogues and vagabonds; and every juſtice of the peace 
„ ſhall alſo, on receiving information that rogues and vaga- 
« bonds are in any place within his juriſdiction, iſſue his 
„ warrant to the conſtable, or other officer of ſuch place, to 


« ſearch for and apprehend ſuch rogues and vagabonds ; 
cc and ſuch rogues and vagabonds as they ſhall find and ap- 


0 7 og upon ſuch ſearches, they ſhall cauſe to be brought 

efore any juſtice or juſtices of the peace of the fame 
county, riding, city, borough, town corporate, diviſion, 
« or liberty.” | | | 


+ Se. 19. By 17. Geo. 2. c. 5.1. 7. it is further 
enacted, ** That where any rogues or vagabonds, ap- 
„ prehended by any conſtable, or fuch other officer or 
« perſon as aforeſaid, or upon ſuch ſearch as aforefaid, ſhall 
oh by brought before any juſtice or juſtices of the peace, it 
© ſhall and may be lawful for ſuch juſtice or juſtices, and he 
or they are hereby required to inform himſelf or them- 
« ſelves, Ly the examination upon oath of the perſon or per- 
“ ſons apprehended, or of any other perſon of the condition 
« and circumſtances of the perſon or perſons fo appre- 
„ hended, and of the parith or place where he, ſhe, or 


they were laſt legally ſettled ; the ſubſtance of which ex- 


« amination or examinations ſhall be put into writing, and 
« be ſubſcribed or figned by the perſon or perſons ſo ex- 
« amined; and the ſaid juſtice or juſtices ſhall likewiſe 
« ſign the fame, and tranſmit it to the next general or 
quarter ſeſſions of the ome to be holden for the ſame 
* county, riding, city, borough, town corporate, divi- 
« fion, or liberty, there to be filed and kept on record; and 
„ ſuch juſtice or juſtices of the peace ſhall, and are hereby 
% required to order all ſuch perſons ſo apprehended to be 
% publickly whipped by the conſtable, petty conſtable, 
or tythingman, or ſome other perſon to be appointed 
„by ſuch conſtable, petty conſtable, or tythingman of 
e ſuch pariſh or place where ſuch perſons were appre- 
e hended ; or to order ſuch perſons to be ſent to the houſe 
« of correction, there to remain until the next general 
„or quarter ſeſſions, or for any leſs time, as ſuch juſtice 
&« or juſtices ſhall think proper.” 


Rexs.Brooks; 4 Sef. 20. It has been decided, that a commitment by a 
2. Term Rep. juſlice of the peace for a time certain, as for fourteen days, 


by 


190. 


2 
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by virtue of the above clauſe, is a commitment, in, execu- 
uy and therefore that the party is not intitled to be 
alled, 


+ $2. 21. It is alſo decided. that 2s ſuch a commit- Rexv. Rhodes, 


ment is a commitment in execution, it muſt be preceded 4. Term Rep. 


by a conviction. ; 


K 
Lay 


66 
46 
£6 

(0 
of 


220, 


+ Sea. 22. By 25. Geo. 2. c. 26. ſ. 12. it is enacted, Juſtices may 
That it ſhall and may be lawful to and for any two or examine on 


NS Ip? aps We” oath rogues 
Db 
more of his majeſty's juſtices of the peace, in any county, „ 


city, or liberty, in caſe any perſon apprehended upon other aif.r- 


any general privy ſearch, or by virtue of any ſpecial derly pertons 
warrant, ſhall be charged before them with . being a 
rogue and vagabond, or an idle and diſorderly perſon, 
or with ſuſpicion of felony (although no direct proof be 


then made thereof), to examine ſuch perſon upon oath, 


not only as to the pariſh or place where he was laſt le- 
gally ſettled, but alſo as to his means of livelihood ; the 
ee which examination ſhall be put into writing, 
and be ſubſcribed or ſigned by the petſon ſo examined; the examina- 
and the ſaid juſtices mall likewiſe ſign the ſame, and tion to be 
tranſmit it to the next general or quarter ſeſſions of the ra 0 
peace to be holden for the ſame county, city, or liberty, 009928: 
there to be filed, and to be kept on record: and if ſuch perſon not 
perſon ſhall not make it appear to ſuch juſtices that he giving a ſatiſ- 
has a lawful way of getting his livelihood, or ſhall not factory ac- 
procure ſome reſponſible houſekeeper to appear to his ae. As. ry 
character, and to give ſecurity for his appearance before teg⸗ 
ſuch juſtices at ſome other, day to be fixed for that pur- 
poſe (in caſe the ſame ſhall be required), to commit ſuch 
perſon to ſome priſon or houſe of correction, for any 
time not exceeding fix days; and in the mean time to, , adrer- 
order the overſcers of the poor, or one of them, of the tiſement to be 
pariſh or place in which ſuch perſon ſhall he apprehended, publiſhed des 
to inſert an advertiſement in ſome public paper, deſfcrib- ſeribing his 
ing ſuch ſuſpicious perſon, and any thing or things - ge and 
which ſhall have been found upon him, or in his cuſ- LEI hs, 
tody, and which he ſhall be ſuſpected not to have 
come honeſtly by, and mentioning the place to which 
ſuch perſon is committed, and ſpecifying the time and 

lace when and where ſuch perſon is to be again brought 
before them to be re-examined; and if no accuſation 
ſhall be then laid againſt him, then ſuch perſon ſhall 
be diſcharged, or otherwiſe dealt with according to 


law.“ 
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Different ſorts 
of vagabonds, 
how to be 
paſſed., 


Duplicate of 
the paſs and 
examination 
to be filed at 
the next ge- 
neral or quar- 


ter ſeſlions. 
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As to THE FIFTH POINT, g. In what manner vagrants 
may be paſea, I ſhall conſider, 


1. As to Engliſh vagrants. 
2. As to Scottiſh vagrants. 


As to 1r1/þ vagrants. 


3. 
4. As to lunatic vagrants. 

5. As to convicts diſcharged. 
6. 


As to vagrants not paſſable. 


As to the firſt particular, viz. In what caſes Fngii/h va- 
grants may be paſſed. ; | . 


Sec. 23. By 17. Geo. 2. c. 5. ſ. 7. it is further 
enacted, „That after ſuch whipping or confinement, ſuch 
& juſtice or juſtices may, and are hereby impowered, if 
& they think convenient, by a paſs under hand and ſeal, in 
„the manner and form hereafter directed, to cauſe ſuch 
* perſons to be conveyed to the place of their laſt legal ſet- 
e tlement; but if it cannot be found, then to the place of 
<« their birth; or if ſuch. perſons, or any of them, be under 
the age of fourteen years, and have any father or mother 
living, then to the place of the abode of ſuch father or 
„ mother, there to be delivered to. ſome church-warden, 
* chapel-warden, or overſeer of the poor of fuch pariſh, 
« town or place.“ | | 


+ Sc. 24. By 17. Geo. 2. c. 5. ſ. 8. it is further enacted, 
© That ſuch juſtice or juſtices ſhall make, or cauſe to be 
made, a duplicate of ſuch paſs and examination, and 
« fign the ſame; and {hall afterwards tranſmit the duplicate 
of the ſaid paſs annexed to the examination, ta the next 
e general or quarter ſeſſions of the peace, there to be filed 
and kept on record; and ſhall annex the duplicate of the 


examination to the paſs, and ſend it with the ſame ; and 


Juices to re- 
gulate the 
paſſes by giv- 
ing the officer 
certificates. 


« the ſaid paſs, examination, and duplicates thereof, ſhall 
and may be read in any court of record in England, /7 ales, 
& or the town of Berw:@ upon Tweed, as evidence.“ 


+ Se. 25. By 17. Geo. 2. c. 5. ſ. 10. it is enacted, 

« That the juſtice or juſtices of the peace who ſhall make 
* the pals, ſhall at rhe ſame time, with the ſaid paſs, caute 
« likewiſe to be delivered to the conſtable, or other officer 
appointed to convey them, a note or certificate, aſcer- 
| « taining 
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* taining how-they are to be conveyed, by horſe, cart, or 

on foot, and what allowance ſuch conſtable or other of- 

% ficer is to have for conveying them (according to the 

rates or allowances appointed by the general or quarter 

« ſ{cliions of the peace, as is herein- after direQed.” ) 


1 Se. 26. By 17. Geo. 2. c. 5. ſ. 11. it is enaQted, The duty of 
„That the conſtable, or other officer, who ſhall receive officers with 
ſuch paſs and certificate, ſhall and is hereby required to ſuch paſs and 
* convey, or cauſe to be conveyed, the perſon or perſons g Meare 
„named in ſuch pals, in ſuch manner, and in ſuch time, 3 Poſt. 
as by the ſame pals ſhall be directed, the next direct way p. 551. pl. 30. 
to the place where he, ſhe, or they are ordered to be ſent, 
if ſuch place be in the ſame county, riding, diviſion, 
corporation, or franchiſe, where the ſaid perſon or per- 
“ fons were apprehended; but if the place to which the 
« perſon or perſons fo apprehended is or are to be ſent, lies 
in ſome other county, riding, diviſion, corporation, or 
franchiſe, he ſhall deliver the ſaid perſon or perſons 
& to the conſtable or ſuch other officer of the firſt town, 
„ pariſh, or place, in the next county, riding, diviſion, 
corporation, or franchi:e, in the direct way to the place 
to which ſuch perſon or perſons is or are to be conveyed, 
together with the ſaid pals and duplicate of examination, 
taking his receipt for the ſame; and ſuch conſtable or 
other officer ſhall, without delay, apply to ſome juſtice 
of the peace in the ſame county, riding, diviſion, cor- 
„ poration, or franchiſe, who ſhall make the like certificate 
as before (mutatis mutandis), and deliver it to the ſaid 
*« conſtable or other officer, who ſhall and is hereby re- 
& quired with all ſpeed to convey the perſon or perſons 
* unto the firſt pariſh, town, or place in the next county, 
e riding, diviſion, corporation, or franchiſe, in the direct 
« way to the place to which ſuch perſon- or perſons is or 
& are to be conveyed; and ſo in like manner from one 
e county, riding, diviſion, corporation, or franchiſe, to 
« another, till they come to the place to which ſuch 
* perſon or perſons is or are ſent; and the conitable or 
« Other officer, who ſhall deliver ſuch perſon or perſons to 
« the churchwarden or other perſon ordered to receive 
e them by ſuch pals, thall at the ſame time deliver the ſaid 
« paſs, with the duplicate of examination, taking their re- 
4 ceipt for the ſame; and if the churchwarden or other per- 
« ſon, who ſhall receive any perſon to fent, ſhall think the 
«« examination to be falſe, he is hereby impowered to carry 
« the perſon fo ſent before ſome juſtice of the peace, who, 
« jf he {ze cauſe, may commit ſuch perſon to the houſe of 
& correction till the next quarter ſeſhions, and the juſtices 
te there, if they ſee cauſe, may deal with ſuch perſon as an 
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& jincorrigible rogue; but the perſon ſo ſent ſhall not be 
« removed from the place to which ſent, but by order of 
two juſtices, in the ſame manner as other poor perſons 
care removed to the place of their ſettlement.” 


+ Se. 27. By 17. Geo. 2. c. 5. ſ. 12. it is enacted, 
* That it ſhall and may be lawful for any juſtice of the 


5 pathay i peace, before whom any vagrants ſhall be carried, to 
ble. order ſuch vagrants to be ſearched, and their bundles to 


able. 


& be inſpected by the conſtable, tythingman, churchwarden, 
© or ovyerſcer of the poor, in the preſence of the ſaid juſtice 
& and if it ſhall appear that any ſuch vagrant ſhall be 
& found to have ſafficient wherewithal to pay for their paſ- 
„ ſage, either in the whole or in part, to the pariſh to 
« which they belong, then the ſaid juſtice or juſtices ſhall 
« order ſo muca of the money to be paid, or other effects 
« found with or upon ſuch vagrants, to be ſold, and em- 
& ployed for and towards the expence of taking up and 
« paihng ſuch vagrants as aforeſaid, returning the overplus 
* (if any be), after deducting the charges of ſuch ſale, to 
& ſuch vagrants.“ EE | 


& > 


fuſtices to li- + Se. 28. By 17. Geo. 2. C. 5. ſ. 16. it is enacted, | 
mit the rates © "Thar the juſtices of the peace of any county, riding, city, 


er mile for 
paſting va- 
grants, &c. 


High conſta- 


© borough, town corporate, diviſion, or liberty, ſhall and 
« may at the general or quarter ſeſſions of the peace, from 
<« time to time, limit, appoint, and direct what rates and 
& allowances per mile, or otherwiſe, ſhall be made for the 
« paſſing, conveying, or maintaining of rogues, vagzbonds, 
cc gr incorrigible rogues, to be paſſed or conveyed as afore- 
% ſaid; and may likewiſe make ſuch other orders, rules, 
te and directions for the more regular proceeding or acting 
c therein, within their reſpective limits and juriſdictions, 
& as they in their diſcretion ſhall think proper; which 
& rates, allowances, orders, rules, and directions, ſhall from 
«© time to time be obſerved and ſubmitted to by all juſtices 
&« of the peace, conſtables, officers, and other perſons with- 
e jn the fame limits and juriſdictions reſpectively.“ 


+ Se#. 29. By 17. Geo. 2. c. 5. ſ. 19. it is further 


ble to pay the enacted, . That in caſe 1 petty conſtable, or other ſuch 
a 


rates to petty «© officer of any pariſh or p 


ce, ſhall bring to any high or 


conſtables, &c. e chief conſtable any ſuch certificate as aforeſaid, as ſhall 


te be given him by any juſtice or juſtices of the peace for 
e the proper county or place, aſcertaining how and for 
« what rates or allowances he ſhall be required to convey 
c any rogues, vagabonds, or incorrigible rogues as afore- 
« ſaid, together with a receipt or note from any conſtable 
sc or other officer or perſcn to whom the perſon or perſons 
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ſo to be conveyed was or were delivered, the ſaid high 

or chief conſtable ſhall and may pay unto ſuch petty 

conſtable, or other officer, the rates or allowances aſcer- 

tained in and by ſuch certificate, and no more, taking 

from ſuch petty conſtable or other officer ſuch certificate, 

and his receipt for the ſame; and the ſaid high or chief 

conſtable, ſhall be allowed the ſame by the treaſurer of 

the county, riding, liberty, diviſion, corporation, or 

franchiſe, on his paſſing his accounts, upon his pro- 

ducing and delivering up ſuch certificate and receipt, and 

giving his own receipt for the ſame to ſuch treaſurer ; 

and the juſtices at the general or quarter ſeſſions ſhall 

allow the ſame to ſuch treaſurer in his accounts, upon 

his producing and delivering up the vouchers aforeſaid : Penalty on the 
and in caſe any high or chief conſtable ſhall refuſe or high conſta- 
neglect to pay the ſaid petty conſtable, or other officer ble's refuſing 
or perfon, the rates or allowances aſcertained in and by 5e pore 
ſuch certificate and receipt, on demand; it ſhall and jane eee 
may be lawful for any juſtice or juſtices of the peace, by rant. Altered 
warrant under hand and ſeal, to levy double the ſum by 26. Geo. 2. 
aſcertained by ſuch certificate, by diſtreſs and ſale of the © 34. {+ 2- 
goods of ſuch high or chief conſtable, and thereout to 

allow the ſaid petty conſtable, or other officer or perſon, 

the ſum aſcertained in and by ſuch certificate and receipt, 

and ſuch other r 24 for his trouble, loſs of time, 


and expences, 2s the {aid juſtice.or juſtices ſhall think fit; 


and the overplus (if any) ſhall be returned to ſuch high or 
chief conſtable upon demand; and in cities, towns-cor- 
porate, and other places, where there 1s no high or chief 
conſtable, ſuch petty conſtable or other officer thall be 
allowed what they ſhall ſo pay purſuant to the directions 
of ſuch certificate, in their reſpective accounts, upon 
their producing and delivering „ ſuch vouchers; or in 
caſe any governor or maſter of a houſe of correction 
ſhall deliver ſuch certificate and receipt to any treaſurer 
as aforeſaid, ſuch treaſurer ſhall pay the rates therein aſ- 
certained to ſuch governor or.maſter of a houſe of cor- 
rection, taking his receipt for the ſame, which ſhall be 
allowed to ſuch treaſurer in his accounts, on his pro- 
ducing and delivering up ſuch vouchers.“ 


+ Seh. 30. By 26. Geo. 2. c. 34. ſ. 2. it is enatted, Vagrants paiT- 
That all rogues, vagabonds, and incorrigible rogues ſent ed om one 

by paſſes from one county, riding, diviſion, * +a 2 * 
or franchiſe, into any other county, riding, diviſion, cor- be conveyed. 


poration, or franchiſe, thall be delivered to the conſtable 


or other ſuch officer of tlie firſt town, pariſh, or place in 
the next county, riding, diviſion, corporation, or franchiſe, 


and ſhall be by ſuch conſtable or other ſuch officer con- 


veyed forward in the manner by the ſaid act directed and 
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preſcribed, and not otherwiſe; and that it ſhall and may 
be lawful for the treaſurer of each county, riding, divi- 


« fon. corporation or franchiſe, and he is hereby required 


cc 
cc 
cc 
cc 
cc 
cc 


Ce 
cc 


to pay to ſuch conſtable or other officer the charges of 
conveying fuch rogues, vagabonds, and incorrigible 
rogues, upon ſuch conſtable or other officer producing 
to him the certificate and ſuch other vouchers as are re- 
quired by the ſaid act to be delivered to ſuch high or 
chief conſtables; and the ſums ſo paid ſhall be allowed 
by the juſtices of the peace to ſuch treaſurer in his ac- 
count, on his producing the vouchers aforeſaid, toge- 
ther with the receipt of the ſaid conſtable; any thing in 
the ſaid act contained to the contrary notwithſtanding.“ 


+ Se. 31. By 32. Geo. 3. c. 45-4 ated, 
That when any juſtice of the peace tha to he con- 
veyed by a paſs, under his hand and ſeal, any rogue or 


% vagabond, according to the proviſions of the ſaid act, 


66 
cc 
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66 


No female va- 
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cc 


ſuch rogue or vagabond thall be either publicly whipped, 
or be {ent to the houſe of correction, there to remain 
until the next general or quarter ſeſſions, or for any ſuch 
lets time as ſuch juſtice of the peace ſhall think proper ; 
provided that ſuch leſs time ſhall be at the leaſt for the 
ſpace of ſeven days, and that ſuch juſtice of the peace 
ſhall certify, in the paſs by which ſuch perſon ſhall be 
ordered to be conveyed, that ſuch perſon has been actually 
publicly whipped, or confined in the houſe of correc- 
tion for at leaſt the ſpace of ſeven days: provided allo 
that no perſon ſhall be ſo whipped or impriſoned, and 
conveyed by a pals as a rogue or vagabond, who ſhall 
not have committed an act of vagrancy within the true 
intent and meaning of the ſaid act, and who ſhall not 
have been convicted thereof.“ 


+ Set. 32. By 32. Geo. g. c. 45. . 3. it is further 


gabord to be enadted, „ That whenever any female ſhall be guilty of any 


Whipped. 


Juſtices mæv 

or der vagrants 
to be convey- 
ed by maſters 
of Rouſes of 
 correCtion,&c.. 
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offence for which ſhe ſhall be convicted as a rogue and 
vagabond, or incorrigible rogue, before any juſtice 
of the peace. or the court of. general or quarter ſeiſions, 
in no caſe whatever ſuch juſtice or court of general 
or quarter ſeſſions ſhall infli& the puniſhment of whip- 
ping upon fuch female rogue and vagabond, or incor- 
rigible rogue; any law or ſtatute to the contrary in 
any wiſe notwithſtanding.” 


+ Sch, 33. By 32. Geo. 3. c. 45. ſ. 5. iT is RECITED, 
That whereas the preſent mode of conveying vagrants in 


the cuſtody of a conſtable is frequently inſufhcient, from 
the miſconduct and negligence of conſtables,” and there- 


tore 
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fore ENACTED, * That the juſtices of the peace, at the gene- 
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ral or quarter- ſeſſions held for any county, riding, city, 
borough, town corporate, diviſion, or liberty, or any 
adjournment thereof, ſhall be empowered to make an 
order that all rogues and vagabonds apprehended in their 
reſpective counties, ridings, cities, boroughs, towns 
corporate, diviſions, or libertics, and who are ordered 
to be conveyed by paſs, ſhall be conveyed by the maſter 
of the houſe of correction or his ſervants, or by a con- 
ſtable, as ſuch juſtices at the general or quarter ſeſſions, 
or any adjournment thereof, {hall think proper; and 
ſuch juſtices ſhall allo be empowered to make an order, 
it they think proper, that all conſtables to whom rogues 
or vagabonds brought from another county, riding, 
city, borough, town corporate, diviſion, or liberty, are 
delivered, ſhall forthwith convey ſuch rogues and vaga- 
bonds to the neareſt houte of correction in their county, 
riding, city, borough, town corporate, diviſion, or li- 
berty, to be afterwards forwarded by the. maſter of the 
houſe of correction, or his ſervants, as aforeſaid, and 
according to the proviſions of the ſaid recited act.“ 


+ Sef. 24. By 32. Geo. 3. c. 45. ſ. 6. it is further 


enacted, © That the juſtices of the peace of any county, 


66 


6&6 
cc 
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8 
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riding, city, borough, town corporate, diviſion, or 
liberty, ſhall and may, at the general or quarter 
ſeſſions of the peace, from time to time, limit, appoint, 
and direct what rates and allowances per mile, or other- 
wiſe, ſhall be made for the paſſing, conveying, or main- 
taining of rogues, vagzbonds, or incorrigible rogues, to 
be paſſed or conveyed as aforeſaid, and may likewiſe make 
ſuch other orders, rules, and directions tor the more re- 
gular proceeding or acting therein, within their reſpective 
limits and juriſdictions, as they in their diſcretion ſhall 


think proper; which rates, allowances, orders, rules, 


and directions, ſhall from time to time be obſerved and 
ſubmitted to by all juſtices of the peace, conſtables, ot- 


$33 


Tultices at ſeſ- 
ſions to direct 
what rates 
{hall be allow» 
ed for paſſing. 
&C. rogues, 


&c. 


ficers, and other perſons within the ſaid limits and juriſ- 


dictions reſpectively.“ 


+ Sect. 35. By 17. Geo. 2. c. 5. ſ. 19. it is enacted, 
That the pariſh or place to which any rogue, vagabond, 
or incorrigible rogue, ſhall be conveycd by pals as atore- 
ſaid, ſhall take care to employ in work, or place in 
ſome work-houſe or alms-houſe, the perſon or perſons 
ſo conveyed to them, until he, the, or they ſhall betake 
themſelves to ſome ſervice or other employment: and in 
caſe any ſuch perſon or perſons thall refuſe to work, or 
ſhall not betake themſelves to ſome ſervice or employ- 

„ment, 


Vagabonds, 
&c. to be {Ct 
ty work. 
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< ment, the overſeers of the poor of the ſame parith or place, 
cor the major part of them, may cauſe ſuch perſon or 
« perſons to be carried before ſome juſtice of the peace, in 
&« order to be ſent to the houſe of correction, there to be 
« kept to hard labour.” 


+ Set. 3b. By 17. Geo. 2. c. 5. ſ. 27. it is further 


enacted, “That in all cities and towns where, by virtue of 


6 ſpecial acts of parliament, the charge of paſſing vagrants 


&« is to be defrayed in other manner than is by this act 
& directed, or where ſuch yagrants, by virtue of ſpecial 
<« ſtatutes, are to be apprehended and conveyed to the places 
„ whither they are to be ſent by any perſon or perſons, or 
« ofiicers, other than thoſe named for that purpoſe in this 
ce act, ſuch charge ſhall be borne and defrayed in ſuch cities 
« and towns in like manner as before the making of this 
« act; and the perſon or officer liable to ſuch ſervice in the 
« ſaid cities and towns, by virtue of the ſaid ſpecial acts of 
« parliament, ſhall continue liable, as if this act had never 
c“ been made; and if any perſon ſhall be delivered to a bea- 
« dle or conſtable within the city or liberties of the city of 
« London, to be conveyed on, as directed by this act, the 
« ſaid headle or conſtable ſhall not deliver ſuch perſon in 


« any other precin& within the faid city or liberties, but in 


& the next county, as directed by this act.“ 


As to the ſecond particular, viz. In what manner Scot» 
ti/h vagrants may be paſſed. 


+ Sea. 37. By 17. Geo. 2. c. 5. ſ. 13. it is further 


enacted, „That the conſtable or other officer of any pariſh 


« or place within the counties of Cumberland, Northums- 
« berland, Durham, or town of Berwick upon Tweed, ſhall, 


„ and they are hereby authorized and required, upon any 


« perſon or perſons being delivered to them by a paſs and 
« examination, who ſhall have been apprehended within the 
«© ſa;d counties or town, or brought to them according to 
& the direction of this act, whole place of legal ſettlement is 
&« jn that part of Great Britain called Scotland, to deliver the 
& ſaid examination to the clerk of the peace for ſuch re- 
& fſpective county, to be kept among the records of the 
& ſefhons of that county, and to convey, or cauſe to be con- 
C veyed, ſuch perſon or perſons, with the ſaid paſs, into the 
& next adjoining ſhire, ſtewartry, or place in that part of 
te the united kingdom; and to deliver him, her, or them to 
* ſome conſtable or other officer of the next pariſh, diſtri, 
& or place within the ſaid ſhire, ſtewartry, or place, taking 


his receipt for him, her, or them; and ſuch officer Is 


% hereby required tg receive ſuch perſon or perſons, and 


“ give 
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give ſuch receipt, and to diſpoſe of him, her, or them, 
« according to law; and in caſe any ſuch vagrant, after 
being ſo ſent and conveyed into that part of Great Britain 
called Scotland, ſhall, after being ſo ſent as aforeſaid, be 
& found wandering, begging, or miſbehaving him or herſelf 
ce within that part of Great Britain called England, contrary 
« to the true intent and meaning of this at; every ſuch 
e perſon ſo offending ſhall be deemed an incorrigible 
rogue, and be puniſhed as incorrigible rogues are to be 


« puniſhed by this act.“ 


As to the third particular, viz, In what manner 7ri/þ 
wvegrauts may be paſſed. | | 

+ Seer. 38. By 17. Geo. 2. c. 5. ſ. 14. IT is RECITED, 
& That whereas divers vagrants have been conveyed from 
county to county, in order to be ſent to places in Ireland, 
the iſles of Man, Ferſcy, Guernſey, or Scilly (their laſt legal 
ſettlement), but for want of authority to compel maſters of 
ſhips and veſſels to take them on board, in order to be 
carried thither at reaſonable rates, they may be very charge- 
able to the maritime counties, towns, and places in England 
and Males where they may lie for ſuch exportation,” anD 
ENACTED, ** That all and every maſter and maſters of any 
„ ſhip, or veſſel, or packet boat, bound for Ireland, the iſles 
« of Man, Ferſey, Guernſey, or Scilly, thall, and they and each 
ce of them is and are hereby required, upon warrant to him 
% or them directed under the hand. and ſeal of a juſtice of 
«© the peace of the county, town, or place where ſuch ſhip, 
«© veſſel, or packet-boat ſhall lie, to take on board the ſame 
« ſuch vagrant and vagrants as ſhall be named and expreſſed 
„in the ſaid warrant, and convey him, her, or them to 
«. ſuch place in Freland, the iſles of Man, Ferſey, Guernſey, 
ce or Scilly, as ſuch ſhip, veſſel, or packet-boat ſhall be bound 
« to, or ſhall arrive at; and for the charges thereof ſuch 
© maſter ſhall take, and the conſtable or perſon who ſerves 
* him with the faid warrant ſhall pay ſuch rate per 


e head, as the juſtices of the peace at their eee | 


« ſhall from time to time appoint, for every ſuch vagrant ſo 
cc brought and delivered to him; and ſuch maſter ſhall and 
«6 js hereby required, on the back of the ſaid warrant, to 
< ſign a receipt for the money ſo paid, and alſo for the 
c vagrant or vagrants ſo brought and delivered; which 
« warrant fo indorſed ſhall then be produced to the juſtice 
« of the peace who ſigned and ſealed the ſame; and upon 
« his allowance thereof, under his hand, the money ſo paid 
« ſhall be repaid by the county, in ſuch manner as by this 
« act the money to be paid for conveying vagrants from 
county to county is directed; and every maſter of _—_ 
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ſhip, veſſel, or packet-boat, neglecting or refuſing to 
receive on board, or to trantport ſuch vagrant or vagrants, 
or to indorſe and fign ſuch receipt as aforeſaid, hai! 
{forfeit tive pounds, to the uſe of the poor of the pariſh or 
place where the offence thall be committed; to be levicd 
by diſtreſs and ſale of the faid thip, or any goods within 
the fame, by warrant under the hand and feal of any 
juſtice of the peace for the ſame county, city, or town 
corporate, returning the overplus (if any be) upon de- 
mand, after the ſaid penalty and charges of levying the 
ſame are ſatisfied.“ 


As to the fourth particular, viz. In what manner nue 


vagrants thall be paſſed. 


+ Sc. 39. By 17. Geo. 2. c. 5. ſ. 20. 1T 18 RECITED, 


« That whereas there are ſometimes perions, who by lunacy, 
or otherwiſe, are furiouſly mad, or are ſo far diſordered in 
their ſenfes, that they niay be dangerous to be permitted 
Lunaticks to to go abroad; and therefore ENACTED, © That it ſhall and 


be confined by“ 
warrant of 
juſtices. ce 


40 
66 
66 
«cc 
cc 
0 
cc 
6 


La 


* 


«66 
cc 


Goods and ef- L 
tatcs of luna- * 
ticks to be £6 
ſeized, to pay © 
the charge of (0 
their malntc- 
Lance : 


may be lawful for any two or more juſtices of the peace, 
where fuch lunatick or mad perſon thall be found, by 
warrant under their hands and ſeals, directed to the con- 
ſtables, churchwardens, and overſcers of the poor of the 
pariſh, town, or place, or ſome of them, to cauſe ſuch 
2 to to be apprchended, and kept ſafely locked up in 
ome ſecure place, within the county or precin& where 
ſuch parith, town, or place ſhall lie. as tuch juttices ſhall, 
under their hands and ſeals, direct and appoint; and (if 
ſuch juſtices find it neceſſary) to be there chained, if the 
laſt legal ſettlement of fuch perſon ſhall be in any pariſh, 
town, or place, within ſuch county or precinct; and if 
ſuch ſettlement ſhall not be there, then tuch perſon ſhall 
be ſent to the place of his or her laſt legal ſettlement by a 
paſs, mutatis mutandis, as aforeſaid, and ihall be locked up 
or chained, by warrant of two juſtices of the county or 
precinct to which ſuch perſon is ſo ſent, in manner afore- 
ſaid; and the reaſonable charges of removing, and of 
keeping, maintaining, and curing ſuch perſon during 
ſuch reſtraint (which ſhall be for and during ſuch time 
only as ſuch lunacy or madneſs ſhall continue) thall be 
ſatisfied and paid (ſuch charges being firſt proved upon 
oath) by order of two or more juſtices. of the peace, 
directing the churchwardens or overleers where an 
2 chattels, lands, or tenements of ſuch perſon ſhall 
e, to ſeize and ſell ſo much of the goods and chattels, 
or receive ſo much of the annual rents of the lands and 
tenements as is neceflary to pay the ſame , and to account 
for what is ſo ſeized, ſold, or regei ved, to the next quar- 
| & ter- 
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cc 
66 
cc 
cc 
40 
cc 


ter- ſeſſions: but if ſuch perſon hath not an eſtate to pay otherwiſe at 
and ſatisfy the ſame, over and above what ſhall be ſufficient ;ma changy 
to maintain his or her family, then ſuch charges ſhall be P ns 
ſatisfied and paid by the parith, town, or place, to which 

ſuch perſon belongs, by order of two juſtices, directed to 

the churchwardens or overſeers for that purpoſe.“ 


+ Sef. 40. By 17. Geo. 2. c. 5. ſ. 21. © Provided Proviſo. 
always, that this act, or any thing therein contained, 
ſhall not extend, or be conſtrued to extend, to reitrain or 
abridge the prerogative of the king, or the power or. 
authority of the lord chancellor, lord keeper, or com- 
miſhoners of the great ſeal of Great Britain for the time 
being, or the chancellor, or vice-chancelior of the county 
palatine of Lanca/ter for the time being, or of the cham- 
berlain or vice-chamberlain of the county palatine of 
Cheſter for the time being, touching or concerning ſuch 
lunaticks, or to reſtrain or prevent any friend or relation 
of ſuch lunaticks from taking them under their own care 


and protection; any thing in this act contained to the 


contrary notwithſtanding.” 


As to the fifth particular, viz. In what manner dcharged 


convicts may be paſſed. . 


cc 
( 
cc 
cc 
Cc 
cc 
00 
Cc 
cc 
cc 
«c 
«c 
cc 
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ever he or they ſhall think proper, any convict, upon his 


+ $28. 41. By 32. Geo. 3. c. 45. ſ. 4. it is enacted, Convicts dif- 
That any of his majeſty's judges at the athzes, and the charged from 
juſtices at the general or quarter ſeſſions, or any jutlice of pro 
the peace, is and are hereby impowered to order, when- quired at 
zes, &c. May 
diſcharge from priſon, to be conveyed by paſs under hand be conveyed 
and ſeal, in manner and form directed by the aforeſaid act, by paſſes, &c. 
and according to the proviſions therein contained; and 

the judge, juſtices, or juſtice aforeſaid, is or are alſo em- 

powered to convey by pals any perſon who ſhall be ac- 

quitted at the aſſizes, or general or quarter ſeſſions, or 

diſcharged by proclamation or otherwiſe, who thall of 

himſelf or herſelf, or by any other perſon in his or her 

behalf, apply to the court whereat he or ihe has been 

acquitted or diſcharged, or to any juſtice of the peace, to 

be conveved as aforeſaid; and the judge, juſtices, or juſ- 

tice aforeſaid ſhall certify in ſuch paſs that the perſon fo 

conveyed was diſcharged from priſon, or a perſon ac- 

quitted, or otherwiſe diſcharged, at the aſſizes or ſeſſions, 

as the caſe may be; and ſuch convict, or perſon acquitted, 

or diſcharged, ſhall pay no fee whatever for ſuch paſs.” 


As 
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As to the fixth particular, viz. In what manner vagrants 


not paſſable ſhall be dealt with. 


How to order + Sect. 42. By 17. Geo. 2. c. 5 ſ. 28. it is further 
vagrants, enacted, That where any perſons offending againſt this 
_ ee <* act have been committed as aforeſaid, to the houſe of 
be found, Correction, there to remain until the next general or 
| « quarter ſeſſions, if, upon the examination of the perſons 
1 ja committed as aforeſaid, no place can be found to 
& which they may be ſent by a pats as aforeſaid, the ſaid 
«« juſtices ſhall, at the ſaid ſeſſions, order ſuch perſons to be 
« detained and employed in the houſe of correction, until 
„ they can provide for themſelves, or until the juſtices of 
ce the peace, at their general or quarter ſeſſions, can place 
them out in ſome lawful calling, as ſervants, apprentices, 
„ foldicrs, mariners, or otherwiſe, either within this realm, 
or his majeſty's colonies or plantations in America, which 
« the ſaid ſeſſions are impowered to do in fuch manner as 

ee they ſhall think fit.” 


Beggars with + Sed. 43. By 17. Geo. 2. c. 5. ſ. 24. 1T is RECITED, 
children how 6 That whereas perſons are often found offending againſt 
ta be ordered. thig act, having children with them, whom they bring up 
H in a diſſolute courſe of life, deſtructive to ſuch children, 
Fr | and prejudicial to the kingdom, in which a race of diſ- 
II orderly perfons will increaſe, if ſuch children are ſuffered 
3 to remain with ſuch offenders; and EnactED, *© That if 
} | & any ſuch child, above the age of ſeven years, ſhall be 
bs | „c committed to the houſe of correction as aforeſaid, it ſhall 
j te and may be lawful for the juſtices at the quarter- ſeſſions, 
« if they ſee convenient, at any time before ſuch child be 
« diſcharged, to order ſuch child to be placed out in ſuch 
“ manner as they thall think fit; as a ſervant or apprentice 
| | « to any perfon within their reſpective juriſdictions, who 
44 is willing to take fuch child, to ſerve ſuch petſon till ſuch 
1 « child ſhall arrive at the age of twenty-one years, or for 
*; « any leſs time, as to the ſaid juſtices ſhall ſeem meet: and 
4 « if any offender, who was found with ſuch child as afore- 
. « ſaid, ſhall be again found with the ſame child (which was 
4 “ fo placed out as aforeſaid) offending againſt this act, ſuch 
« offender ſhall be deemed an incorrigible rogue.“ 


How to order + Set. 44. By 17. Geo. 2. c. 5. ſ. 25. 1T Is RECITED, 

ear y ow « That whereas women wandering and begging, are often 

Aren in "the delivered of children in pariſhes and places to which they 

ſtreet. do not belong, whereby they become chargeable to the ſame:? 

| and ENACTED, © That where any ſuch woman ſhall be ſo 
« delivered, and become chargeable, it ſhall and may be 


« lawful for the churchwardens or overſeers of the poor of 
: | | « fuch 
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« ſuch ou or place, to detain ſuch woman in their 
« cuſtody, until they can ſafely convey her to ſome juſtice 
of the peace, who ſhall examine her, and commit her to 
<« the houſe of correction, until the next general or quarter 
s ſeſſions, who may (if they ſee convenient) order her to be 
„ publickly whipt, and detained in the houſe of correction 
« for any further time not exceeding fix months; and upon 
« application by the churchwardens or overſeers of the 
« place where ſhe was fo delivered, the juſtices at ſuch 
<« ſeſſions ſhall order the treaſurer of the county or diſtric 
to pay them ſuch a ſum of money as ſhall be adjudged a 
*« reaſonable ſatisfaction for the charges ſuch place has been 
put to on ſuch woman's account; and if ſuch woman 
„ ſhall be detained and conveyed to a juſtice as aforeſaid, 
« the child of which ſhe is delivered, if a baſtard, ſhall not 
s be ſettled in the place where ſo born, nor be ſent thither, 
e for want of other ſettlement, by a paſs, by virtue of this 
& at&t; but the ſettlement of ſuch woman ſhall be deemed the 
_** ſettlement of ſuch child; any law to the contrary not- 
« withitanding.” | | 


As to the s1XTH POINT, viz. In what manner vagrants 
may be puniſhed. | | 


Having already deſcribed the puniſhment inflicted on ze 
end diſorderly perſons, and on ſuch rogues and vagabonds as may 
have been apprehended on a privy ſearch, I ſhall confider 
the further puniſhment which may be inflicted on vagabonds 
and rogues. | 


$53 


+ Sect. 45. By 17. Geo. 2. c. 5. ſ. 9. Where any of- Power of juſ- 
cc fender againſt this act ſhall be committed, as aforeſaid, to tices over va- 
< the houle of correction, there to remain until the next S4 onds and 


« general or quarter ſeſſions; and the juſtices at ſuch ſeſ- 
« ſions ſhall, on examination of the circumſtances of the 
c caſe, adjudge ſuch perſon a rogue or vagabond, or an 


“ incorrigible rogue; they may, it they think convenient, 


„ order ſuch rogue or vagabond to be detained and kept in 
the ſaid houſe of correction to hard labour for any fur- 
ther time not exceeding fix months, and ſuch incorrigible 
rogue for any further time not exceeding two years, nor 
<& leſs than ſix months, from the time of making ſuch order 
« of ſeſſions; and during the time of ſuch perſon's con- 
« finement, to be corrected by whipping, in ſuch manner, 
and at ſuch times and places within their juriſdictions, 
6 as, according to the nature of ſuch perſon's offence, they 
« in their diſcretion ſhall think fit; and ſuch perſon may 
« (if the juſtices at the ſaid ſeſſions ſhall think convenient) 
« afterwards be ſent away by ſuch paſs, mutatis 2 as 

„ atore- 


rogues. 


incorrigible 
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&* aforeſaid ; and if ſuch perſon, being a male, is above the 
age of twelve years, the juſtices at their ſeſſions may and 
are hereby impowered, at any time before he is diſcharged 
* from the houſe of correction, to ſend him to be employed 
« in his majeſty's ſervice, either by ſea or land, if they hall 
« judge proper: and in caſe any ſuch incorrigible rogue, fo 
ordered by the ſaid general or quarter ſeſſions to be de- 
„ tained and kept in the ſaid houſe of correction, ſhall, be- 
&« fore the expiration of the time for which he or ſhe ſhall 
« be ſo ordered to be there detained and kept, break out or 
„ make his or her eſcape from the ſaid houſe of correction, 
« or ſhall offend again in like manner; in every ſuch caſe, 
« every fuch perſon ſhall be deemed and taken to be guilty 
of felony, and being legally convicted thereof, ſhall and 
may be tranſported for any term not exceeding ſeven years, 
nin the ſame manner as by the laws now in being other fe- 
«« lons may be tranſported.” | 


Ballie's Caſe, + Sect. 46. It has been decided, that if a perſon be 

Caſes C. L. committed as a rogue and vagabond under 23. Geo. 3. 
c. 88. and break gaol, and on being committed as an incor— 
rigible rogue under the above claute breaks gaol a ſecond 
time, and then commits an act of vagrancy as a rogue and 
wvazubond, he may be indicted tor felony and tranſported. 


* As to the SEVENTH POINT, 1g. Reſpecting harbouring 
of vagrants. 


ſheltering va- © That whereas perſons herein-betore deſcribed to be 
rabonds. rogues, vagabonds, or incorrigible rogues, are much encou- 


raged in wandering about by the reception they too often 
meet with in villages and placcs where they are permitted 
to lodge in houſes, barns, or other outhouſes or buildings, 
by means whereof, and their falling ſick there, great ex- 
pences are ſometimes brought upon pariſhes ;** for remedy * 
thereof it is ENACTED, „That if any perſon ſhall knowingly 
« permit or ſuffer any ſuch rogue, vagabond,'or incorrig1ble 
& rogue, to lodge or take ſhelter in his or her houſe, barn, 
« or other outhouſe or buildings, and ſhall not apprehend 
« and carry ſuch rogue, vagabond, or incorrigible rogue, 
« before ſome juſtice of the peace, or give notice to ſome 
% conſtable or other ſuch officer ſo to do, ſuch perſon, 
« being thereof lawfully convicted, either on confeſtion or 
« upon oath of one or more credible witneſs or witneſſes, 
« before one or more of his majeſty's-juſtices of the peace 
* where ſuch offence ſhall be committed, ſhall forteit any 
« ſum not exceeding fort; ſhillings nor leis than ten ſhil- 


„ lings, one moicty thereof to the informer, and the other 
„ moiety 
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« moiety to the uſe of the poor of the pariſh or place where 
« ſuch offence ſhall be committed; to be levied by diſtreſs 
and ſale of the goods and chattels of ſuch offender, by 
* warrant from ſuch juſtice or juſtices, returning the over- 
« plus (if any) upon demand, after ſach forfeiture and 
„charges of ſuch diſtreſs ſhall be ſatisfied; and if any 
« charge ſhall be brought upon any parih or place by 
« means of any ſuch offence, the ſame ſhall be anſwered to 


c the ſaid pariſh or place by ſuch offender, arid be levied 


1 1 diſtreſs and ſale of his or their goods and chattels as 
© aforeſaid; and if ſafficient diſtreſs cannot be found, ſuch 
« offender ſhall be committed to the houſe of correction 
« by the juſtice or juſtices, for any time not exceeding one 
« month.” = 


As to THE EIGHTH POINT, viz. Penalty on officers for 
neglect of duty. : 


+ Seat. 48. By 17. Geo. 2. c. F. ſ. 22. In daſe any 
„ conſtable or other officer, or governor or maſter of any 
** houſe of correction, ſhall be defective, remiſs, or negli- 
« gent in his duty, in the execution of this act, in any caſe 
& for which no puniſhment is herein-before particular! 

* provided; or in caſe any perion or perſons thall diſturb 
« or hinder the execution of this act, or ſha!l reſcue any 
c perfon apprehended or paſlitig from place to place by 
virtue thereof, or thall be adviſing, aiding, or aſſiſting to 
« his or her eſcape, and ſhall be thereof convicted, upon 
« the oath of one or more credible witnefs or witneſſes, 
„ before one or more juſtice or juſtices of the peace where 
& ſuch offence ſhall be committed (which oath the ſaid 
te juſtice or juſtices are hereby impowered to adminiſter), 


c the perſon or perſons ſo offending, for every ſuch of- 


1 fence, ſhall forfeit any ſum not exceeding five pounds, 
nor lefs than ten ſhillings, to the uſe of the poor of the 
« pariſh or place where ſuch offence ſhall be committed; 
<« to be levied by diſtreſs and fale of the offender's goods, 
© by warrant from ſuch juſtice or juſtices (returning the 
4 overplus (if any be) upon demand, after the ſaid for- 
©« feiture and charges of making and keeping the ſaid di- 
6 ſtreſs ſhall be paid and ſatisfied ; and if ſufficient diſtreſs 
ce cannot be found, it ſhall and may be lawtul to and for 
one or more ſuch juſtice or juſtices to commit the per- 
« ſons fo offending to the houſe of correction, there to be 
„kept to hard labour for any time not exceeding two 
« months.” 


Vor. IL. | Oo As 
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Penalty on of- 
ficers not do- 
ing their 
duty; 


and on perſons 
hindering the 
execution of 
this act, or 
reſcuing a pri- 
loher. 


To de levied 
by diſtreſs and 


ſale, &c. 
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As to the NINTH POINT, viz. In what caſes perſons ag- 
grieved may appeal. 


Perſons ag- + Sect. 49. By 17. Geo. 2. c. 5. ſ. 26. Any perſons 

ee my. © aggrieved by any act of any juſtice or juſtices of the peace 

E “ out of ſeſſions, in or concerning the execution of this act, 

or quarter may appeal to the next general or quarter ſeſſions of the 

ſeflions. % county, riding, liberty, or diviſion, giving reaſonable no- 

2. Term Rep. © tice thereof, whoſe order thereupon ſhall be final.” 

196, 70tis. 

R + Sea. 5o. It ſeems agreed, that if a party grieved ap- 

ex v. Spar- EEC h writ of cert: 

peal, he cannot, pending tuch appeal, have a writ of certio- 


row, 
rari. 


. + See. 51. It is alſo ſaid, that notice of appeal ought to 


mas Term, be given at the time of conviction. 


28. Geo. 3. | 
Rex v. Ring- + Sect. 52, It ſeems alſo, that no appeal can be brovght 
wold, by a pariſ againſt a vagrant pays. 


Burr. S. C. 840. 
Rex v. St. Laurence, Cald. 18. 
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Sach of the Contents as have the Letter (N) added at the End refer to the Notes. 


A. 


ACTION ON THE CASE. 
i, ARE, If a tenant who builds a 
; . dove-cote, without the licence 
of the lord of the manor, 1s not ſub- 
ject to an action on the caſe, Page 146. 


2. Cannot be brought for a common nu- 

ſance, 152 

3. An innkeeper is ſubject to it, for 

refuſing to entertain a gueſt, 267, 

15 2 

4. An action on the caſe lies in the 

nature of a writ of conſpiracy for a 

falſe and malicious proſecution for 
any crime, whether capital or not, 

119, 120 

5. For a libel, the truth may be pleaded 

in jultification, 128 (N) 


J)ͤ;ꝰ⁵Ü PLAYS 
1. In what caſes permitted, 531 to 537 
2. How far it may be nuſance, 145 


AD QUOD DAMNUM. 


1. Is neceſary before an ancient high- 
way can be changed, Page 153, 154 
2. The effect of it as to repairs, 154 
3. Perſons aggrieved upon an ad gur 
damnum may appeal to the next 
ſeflions, on giving ten days notice, 
Which ſhall be final, - 177 
4. It is not neceſſary for the ſheriff to 


give forma] notice of an inquifition 
upon this writ, 1727 


5. An appeal to the ſeſſion is a waiver 
of any objection to the manner of 
executing the writ, 177. . 71 


5 AFFRAYS. 
1. What amounts to an affray, c. 63. 


2. It is a public offence to the terror of 


the people, 19. ſ. 1 
3. Therefore an aſſault in a private place 
is not an affray, ibid. 


4. Aﬀrays are enquirable of at the leet 
as common nuſances, ibid, 


0 oz”: 6. No 
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5. No quarrelſome or threatening words 
ill amount to an anray, Page 19.1. 2 
6. But a conſtable may carry a threaten- 
er before a magiltrate, to find 1ure- 
ties, | 19 
7. To ſend or to carry a challenge, or to 
diſperſe letters inũnuating a deiire to 
fight, is a very high offence, 19. 1. 3 
8. And to chalenge or to provoke an- 


other to fight, on account of money 


£ 


won at play, incurs forfeiture of 


goods, and impriſonment for two 
vVears, 19 
9. There may be an affray without ac- 


tual violence, as going armed in ſuch 


* 


a manner as may naturally inſpire 
terror, 20. 4.4 
10. How ſuch offence is prohibited by 
ſtatute (Jide Rivixnc ArmeD), ibid. 
11. Magiſtrates may proceed againſt and 
commit offenders, either ex offcio, 
or by force or writ; in the firſt caſe, 
the record muſt be certified into the 
exchequer ; in the laſt caſe, into chan- 
cery, EE . 5 
12. The under-ſheriff may execute the 
writ directed by 2. Edw. z. if it is di- 
rected to the ſheriff, 41 1 7 
13. None ſhall wear armour under pre- 
tence of fear, bur a man may ailem- 
ble his neighbours for the protection 
cot his houſe, | 21. f. 8 
14. Nor are private weapons, or coats 
of mail, within the ftatute, 21. ſ. 9 


15. Nor thoſe who arm themſelves to 
ſuppreſs dangerous rio:ers, 22.1. 10 
16. How far an affray may be ſuppreſſed 
by a private perſon, 22.4. 11 
17. Any one may part people fighting, 
er going to fight, till the heat be over, 
and then deliver them to the conſta- 
ble, to be taken before a magiſtrate 
to find ſureties, 22. f. 11 


18. If any dangerous wound enſue from 


ſuch aiiray, a bye- ſtander is juſtiſied, 
even in wounding the offender in or- 
der to ſecure him until the event of 
the wound be known, 82: . 12 


— 


19. A conſtable is bound at his peril to 
apprehend ſuch offenders; and per- 
ſons refuſing him their aſſiſtance may 
be fined and impriſoned, Page 23. . 13 


20. A conitable may unpriſon perſons 
actually in his view engaged in an 
affray, even if the aftray be made 
upon himſelf, until he can take him 
to a magiſtrate; but if only hot 
words are uſed, he can only command 
them to avoid fighting, on pain of 
impriſonment, 3.1.14 
21. And if the affray be in a houſe, or 
affrayers fly to a houſe, the conſtable 
may break open doors, 23. 1. 16 


22. But he is only to preſerve the peace, 
and not to puniſh the breach of it, 
&C. 23. . 17 


23. A juſtice may iſſue his warrant to 
apprehend an affrayer, &c. 24. ſ. 18 


24. Where a dangerous wound is given, 
a juſtice may either commit or bail 
the offender, 234. 1 19 


25. Affrays are, in general, puniſhable 
by fine and impriſonment, in propor- 
tion to the heinouſneis of the offence, 

24. 1. 20 


26. As in fighting a duel, or carrying a 
challenge (for which one was fined 
100i.), or by attempting a reſcue, or 
obltrutting officers in the diſcharge of 
their duty, or by committing the of- 
fence in any conſecrated place, 25. 

. 21, 22, 23 


27. By 5. & 6. Edw. 6. c. 4. to quar- 
rel, chide, or brawl; in any church or 
church-yard, incurs ſuſpenſion 46 
ingreſſu eccliſia in a. layman, and from 
min:itration of office in a clerk, for 
ſo long as the ordinary ſhall think fit, 

£7 26. ſ. 24 


28. To ſmite or lay violent hands upon 
another in a church or church-yard 
ip/o fade ex communicate the offender, 


26, £ 25 


29. To ſtrike another with a weapon 
in a church or church-yard, or to 
draw with that intent, incurs excom- 
munication as aturetaid, and the of- 

tender, 


0 
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fender, on conviction by a jury, or 


confeſſion on the evidence of two 
witneſſes, ſhall have one of his ears 
Cut off, Page 26. 1. 26 


30. And there muſt be a precedent con- 
vi gion ſent to the ordinary, or the of- 
fender ſhall not be excommunicated, 


26: 27 
31. Son affaule Jemeſne is no excuſe un- 
der this ſtatute, a9; 28 


32. Churchwardens, &c, who turn per- 
ſons from a church, &. for diſturb- 
ing the congregation are not within 


this act, 27. 1. 29 
33. The eccleſiaſtical} court may proceed 


upon the two firſt clauſes, 27. (N) 


34. But if they proceed for damages on 
any of the clauſes they ſhall be pro- 


hibited, &c. 201d. 
35. Cathedrals and their cemeteries are 
within the act, : ibid. 


36. By 1. Mary, c. 3. to diſturb any li- 
cenſed preacher, to break any part 
of the church, is impritonment for 
three months, &Cc, 27 


37. How ſuch offender ſhall be tried, 


21. 


38. To diſturba reader of the Commo 
Prayer is within the act, 49. 2 


39. By 1. Will. & Mary, c. 18. to dit- 
turb any zolcrated preycher incurs a 
penalty of 5ol. on conMctiion beſore 
any juitice on the oath ot two wit- 
neſſes, 38: 1-3 


AFFIRMATION. 
By 8. Geo. 1. c. 6. the affirmation of 


quakers ſhall have all the conſe- 
quences of an oath, 99. f. 24 


ALE AND BEER. 


In what way the price and making are 


regulated, 354 
| AFFLES. 
B what meaſure to be fold, 365 


APPRENTICESHIP. 


1. By 5. Eliz. c. 4. no perſon ſhall ex- 
erciſe a trade, nor employ any perion 
therein, unleſs he has ſerved teven 
yCurs 45 an apprentice, upon pain of 
405. a month, Page 461 


2. Conſtructions upon the above ſtatute, 
462 


ARTIFEI GERN 
The OrFFNCEK of SEDUCLING them, 
c. 87. 
ASSAULT AND BATTERY. 


1. An aſſault is an attempt, with vio- 
lence, to do a corporal injury tO ano- 
ther, c. 62 


2. As by ſtriking at him; or pointing 


an otfenſive weapon; holding up a 
fiſt, & c. or any other act done in an 
angry manner, 16. ſ. 1 


3. But no words w hatſoever can amount 
to an aſſault, ibid, 
4. An offender may he found guilty of 
the aſtault, and acquitted of the bat- 
tery, ibid, 
5. A battery is any injury actually done 
to the perion ct another; as {pitting 
in his face, treading on his toes, joſt- 
ling him in a revengelul manner, 17. 

h | | 1. 2 

6. Every battery includes an aſſauit; 
taeretore it the aſſault be ill laid and 
the battery good, it is ſuficient, 17 
7. It is no battery for an oſſicer to lay 
his hand gently upon the perſon he is 
about to arreſt, rid, 
8. How a battery may be juſtiſied, 76:2, 
| g 8 

9. Son afſuut demeſue may be taken ad. 
vantage of on an indictment, as well 
as in an action; it may be given in 
evidence under not guilty in the 
krit, and mutt be plraded ſpecia y 
in the latter, ö . ibid, 


10. How aiizults and batteries are pu- 
niſhed, . | 
11. Aſſaulting pcers or members of par- 
hament, | 1 tx 
O o 3 12. Aſſau. tin g 


124 N 


49 
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12 Aſſaulting clergymen, Page 17. ſ. 6 


13. Aſſaulting a maſter or miſtreſs, 17. 
. 7 

14. Aſſaulting a privy-councillor, 18. 
| „ „ 


15. Aſſault ſor money won at play, 18. 
9 

16. Aſſaulting in the ſtreets, with in- 
tent to ſpoil clothes, 18. 1.10 
17. To aſſault by ſhooting at another, 
16. 1 

18. Aſſaulting with intent to rob, 18. 
| . 12 


19. Aſſaulting a maſter woolcomber, 
&c. 18. 1. 13 


ASSEMBLY. 
See Riot. | 


ATTORNIES, 


In what caſe an attorney may proſecate 
or defend in the court where he 1s 
inrolled on a ſpecial retainer without 
being guilty of maintenance, 4or. 


ſ. 28 


AUTHORS. 


How far authors and bookſcllers have 
an excluſive right in literary works, 
: 299 to 312 


BACON AND PORK. 
At what prices they may he exported, 
| 303 
See BREAD. 


Zy 3. & 3. Edw. 6. c. 256. bakers are 
pauniſhable for conſpiring to raiſe the 
price of victuals, 320, 321 


B AR R AT RV. 


Who ſhall be ſaid to be a barrator; in 
what manner ſuch an offender 1s to be 
proceeded againſt; and to what pu- 
niſhment he is liable, Page 369 ro 373 


us. 
See COUNSELLORS. 


1. By ſtat. Weſt. 2. c. 49. none of the 
king's counſel, &c. ſhall receive any 
freehold whule the thing is in plea, 

. 408. 2 10 

2. A BARRISTER receiving part of land 
for his wages, after the ſuit is deter- 
mined, is not within 28. Edw. 1. 

b. + againſt champerty, 410. f. 19 

3- A barrifter cannot juſtify indire& 
practices to influence a jury, 412. 1. 5 

4. A counſel, having received bis fee, 
may lawfully ſet forth his client's 
cauſe to the beſt advantage, but he 
cannot give him money to maintain 
his ſuit, 401. ſ. 28 


6. Barriſters are liable to puniſhment for 
any deceitful practice, 402. ſ. 31 


6. By ſtat. Weſt. 1. c. 29. if they beguile 
the court or the party, they ſhall be 
diftarredand impriſoned, &c. 402. 

45 

7. And counſellors not ſworn are as 

much within this act as ſerjeants, &c. 

402. f. 32 


BASTARD. 


No baſtard children born in vagrancy 
| thall gain a ſettlement by birth, 
or be ſent to the place where born 
for want of other ſettlement ; but the 
ſettlement cf the mother ſhall be the 
ſettlement of fuck child, 558. f. 44 


BAWDY-HOUSE. 
1, A man may be bound to his good 


behaviour for haunting bawdy-houſes 
with women of bad fame, 14. ſ. 2 


2. How offenders may be apprehended, 
and protecutions carried on, 138, 139 


BEHAVIOUR. 
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BEHAVIOUR. 


1. A juitice of the peace may commit 
one guilty of a forcible entry if he 
refuſe to give ſurety for his good 
behaviour, Page 31 

2. The author of an obſcene writin 
may be bound to his good los 
as a perſon of evil fame, 130. 1.9 

3. By 34. Edw. 3. c. 1. juſtices of peace 
are required to take of all them that 
be not of good fame ſufficient ſurety 
for their good behaviour, 13 


| 4. But this means of ſuch only as intend 
to break the peace, 7 2 


5. Or thoſe who by quarrelſome be- 
haviour give juſt ſaſpicion of their 
readineſs to break the peace, 14 


6. As for offences contra bonos mores, as 
frequenting bawdy-houſes, ſpeaking 
contemptuoully of a magiſtrate, though 


not in the execution of his office ; or 


of a conſtable or other inferior oſſicer 
in the diſcharge of his duty, 14 
7. But this ſurety cannot be required 
for barely calling another names, 14, 

. 3 

8. This power in the magiſtrate is diſ- 
cretionary, and he may take the ſurety 
of all whole behaviour involves them 
in the deſcription of perſons of e 
fame, 14. ſ. 4 
But if he commit for want of ſurety, 
he muſt ſhew the cauſe with conveni- 
ent certainty, 14 
10. Inſtances in which this ſurety has 
been taken, 15. (N) 1 
11. A recognizance for ſuch ſurety may 
be forfeited by a commiſſion of the 
offence intended to be prevented by 
it, ; 
See ConsPIiRACY, No. 20. 


BON D. 


See UsuRT, EXTORTION. 


1. Thoſe who have an equitable intereſt 
in a bond may maintain another for 


the recovery of it. 397. 1.19 


4 6 


2. By 7. & 8. Will. 3. bonds given do 
procure the return of a member to 
parliament are void; and the giver 
thereof ſhall forfeit 30vl. Page 76. 1. 8 


3. A bond by a deputy to pay a certain 

ſum at all events is bribery, and void, 
75 

4. But not a bond to pay half the profits, 

or 4 certain ſum out of the profits of 

the office for a deputation, 75. ſ. 5 


5. The otligee may raſe out libris and 
inſert narcis, without being guilty of 
forgery, 104. 1. 4 

6. To make a bond for ;o0l. ſeem to 
be a bond for 5o@ol. by adding ano- 
ther cypher, was forgery at common 
law, 103. ſ. 2 


7. But forging a bond containing a 
mere gift of perſonal chattels is not 
within 5. Eliz. c. 14. 109. f. 21 


OO KKS. 


How far, and in what manner, the capy- 
right in books is preſerved, 299 to 


311 
BRAWLING, 


Se? AFFRAYS. 


1. By 5. & 6. Edw. 6. c. 4. whoever 
{hall Ora vol, Sc. in a church or church- 
yard, the ordinary, on proof by two 
witneſſes, may ſuſpend a layman 6 
ingrefſu eccleſiz, and a clerk from 
miniſtration, 20, 1. 24 

2. This is a diſtin and ſubſtantive of- 
fence ; in the puniſhment of which 
the ſpiritual court thall not be prohi- 
bited, except they procced to da- 
mages, 27 (N) 

3. Cathedrals and their burying-places 
are within this ſtatute, ibid, 


B R E AD. 

1. In what manner the aſſize and mak- 
ing of wheaten and houſehold bread 
is regulated, 327 to 344 

2. In what manner bread may be mad: 
when no aſſize is ſet, 344 to 349 


O 0.4 3. A5 


—— 


—— K 
er . 
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3 As to the making of ſtandard wheaten 


bread, Page 349 to 354 


1. No brewer ſhall conſpire to raiſe the 
price af victuals, 320. ſ. 11 


2. No brewer ſhall uſe any molaſſes, 
coarſe ſugar, o. any extract or com- 
poſitiqn thereof, in the making beer, 
c. 354. . 77 

3. Or receive 2 his cuſtody any quan- 
tity of the ſaid materials exceeding 
ol. on penalty of 100 l. 354.1. 78 


4. Nor ſhall he uſe any broom, worm- 
wood, oz 0tl:er bitter, inſtead of hops, 
on pain of 2ol. 354. f. 79 
8. Nor any ſugar, honey, foreign grains, 
Guinea pepper, eſſentia bine, cocu- 
lus Indicus, &c. on pain of 20l. 33 5. 

| | 5 
6. By 2. Geo. 3. c. 14. no brewer, &c- 
' ſhall be ſued for advancing the price 
of beer in a reaſonable degree, and if 
he mall mix any ſmall-beer or worts 
with ſmall, ke ſhall forfeit gol. 355 


BRIDGES. 
1, None ſhall make bridges except by 
cuſtom, 235 7 u 
2. Perſons bound to repair them muſt 
make them of ſutficient height and 
ſtrengtu, according to the courſe of 
the water, . 256. ch. 77 


3. No one ſha!! be deemed guilty of 


treſpaſs for entering lands or laying 


down materials on the grounds of 
another for ſuch purpoſe, 25 . Cc. 77 


4. The repair of bridges hes upon the 
county. unleſs ſuch part as is within 1 
ſranchiſe, if there be no ſpecial te- 
narss or preicripiivns to the contrary, 

| 257 
$. A corporation or other perſon may be 

_ lableeituer by tenure or preſcription, 

| e 

6. But a man is not bound to repair 2 
new bridge built by himſelf for the 
common good, 3 


7. But a tenant at will of a houſe adjoin- 
ing a bridge is bound to repair his 
houſe in reipet of his poſſeſſion, 

Dk ; | Page 258 (N) r 

8. Andif a purticalar diſtrict bound to 

repair one kind cf bridge, build an- 
other kind, of more general utility, 
the county ſhall repair it, 258 
Any individual who is liable to re- 
pair a bridge may be made a detend- 
ant for not repairing, and ſhall pay 
ſuch fine as ſhall be aſſeſſed ; but he 
may have a remedy over againſt thoſe 
who are equally liable for their con- 
tribution, | 2658. f. z. 

10. A plea that the defendant is not 

bound to repair is bad, unleſs it ſhew 
who is ſo bound, 258. . 4 


11. If the defendant traverſe the charge 
of repair, the attorney- general may 
take a traverſe upon the traverſe, and 
ſarmiſe, that the defendants are bound 
to repair, but no inhabitant ſhall be 
upon the jury, 259. 1.5, 6 


12. The indictment muſt allege the 
hind of bridge, and if the obligation 
ariſes from zenure, it mult ſtate where 
the lands lie, 259 
13. By 22. Hen. 8. c. f. the ſeſſions are 
' empowered to enquire, hear, and de- 
termine annoyances of broken bridges 
in the highways, and to order their 
repair, 5 259. 1.7 
14. Where it cannot be known who are 
bound to repair, bridges without a 
City or town corporate thall be repair- 
ed by the county; if within, then by 
the city or town; and if the bridge 
ſhall be part in une city or county and, 
part in another, each ſhall repair the 
part accordingly, 259. 1.8 
!5. The mode in which aſſeſſments 
ſhali be made and levied for the re- 
pair of bridges. The manner in 
which the juſtice may iſſue proceſs, 
Kc. „ 7 >, 890 305 
16. juſtices may allow the collectors 
reaſonable charges, 261. ſ. 12 


: 17. How © 
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1p. How the highways at the ends of 2. By 12. Rich. 2. c. 2. the great offi 


bridges, within the ſpace of 300 feet, 
ſhall be kept in repair, Page 262. 1.13 


18. No private bridges are within the 
purview of the above act, 262. f. 14 


19. How far the power of the juſtices 
extends under this act, 262. f. 19 


20. Who ſhall be conſidered as inhabi- 


tants within che words of the act, 262. 


ſ. 16 


21. The aſſeſſment to be made diſtinctly 
on each inhabitant, 3073. $47 


22. From which no inhabitant can claim 
any exemption, ngt even by charter 
or act of parliament, 263. ſ. 18 

23. It is queſtionable whether a borough 

vhich hath no bridge be not liable to 
contribute to the repair of the county- 
bridges, 263. f. 19 

24. By r. Ann. c. 18. the ſeſſions, upon 

any decayed bridge being preſented, 
may levy a tax for the repair, 263. 

| | ſ. 20 

25. All queſtions concerning the repair 
of bridges ſhall be determined in the 
county where they lie, 264 


25. Except the right of repair either to 
private perſons or pariſhes ſhall come 


in queſtion, ibid. 
27. But a certiorar: lies upon an order 


of juſtices concerning a private bridge, 


265 (N) 2 | 


23. And the act of Queen Anne extends 
only to bridges which the county is 
bound to repair, 265 notts 


29. The 12. Geo. 2. c. 29. authorizes 
the levying of the county-rate, and 
orders that the repairs of briuges 


ſhall be paid therefrom, 265. f. 27 


30. But no part of the money ſhall be 


applied to the repair of bridges, until 
preſentment by the grand jury at the 
aſſizes or ſeſſions, 5 205, 266 


B RI B E R v. 


yo. Definition of this offence at common 


cers of ſtate ſhall be ſworn not to 
appoint any of the king's othcers for 


reward, Page 74 
3. By 4. Hen. 4. c. 5. no ſheriff ſhall Jet 
his bailiwick to farm, ibid. 


4. By g. & 6. Edw. 6. c. 16. whoever 
ſhall procure an office by bribery ſhall 
be diſabled to hold, &c. ibid. 

5. No office in fee is within this act; 

but the office of chancellor, regiſter, 
or commiſſary of the ecclefiaitical 
cqurts, are, 74. 1.4 

6. No perſon once diſabled can be again 

reſtored by any grant or diſpenſation, 
75. . 5 

7. A colourable bond by a deputy of an 

oſfice is void; but a bond to pay 


half the profits or a ſum certain, for 


a deputation, is good, 75 


8. The above ſtatute does not extend to 


the plantations, ibid. 
9. Anciently, bribery in a Judge was 


puniſhed as treaion 3 and now all 
bribery is liable to deprivation, fine, 
and impriſonment, 75. 1.6 


10. The Earl of Middleſex fined 5000. 
for bribery, 78. 17 


11. An attempt to influence another by 
means of a bribe is highly criminal; 
and offering money to a privy-coun- 
cillor for an office is punithable by 
information, 207d. (N) 


12. By 7. & 8. Will. 3. c. 7. all ſecu- 
rities to procure a ſeat in parliament 
is voin; and the giving of ſuch a 
bribe incurs a penalty of 3ool. 756. 

{\.8 

1 3. But if the election is void, no action 

lies for tuis penalty, 76 notts 


14. By 2. Geo. 2. c. 24. candidates or 
voters giving or receiving a bribe 
for a voie at elections forfeit gocL 
&c. 76. 1.9 
15. But if the offender, within twelve 
months, diſcover another offender, ſa 
as He be convicted, the diſcoverer not 
having himſelf been previouſly con- 
| K+ victed, 
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victed, he is indemnified; but no 
proſecution ſhall be after two years, 

| Page 76. 1. 10 

16. This ſtatute does not take away the 
common-law proceſs by indictment or 
information, 


17. But the Court will not grant infor- 
mation, except on ſpecial grounds, 
till after the two years are expired, 

77 notis 


18. And perhaps they will remit ſen- 
tence on an indictment upon a recog- 
nizance to appear at the end of the 
two years, | ibid, 
19. But after that time they will not 
ſuſpend the ſentence, becauſe one of 
the witneſſes is indicted for perjury, 

| ibid. 

20. Nor on affidavits that the offender 
was a diſcoverer, ibid, 
21. Nor will they grant a new trial, be- 
cauſe a witnels was a party in the of- 
tence, | ibid, 
22. But they will in order to aſcertain 
who was the diſcoverer, ibid. 


23. Having obtained a verdict is not | 


concluſive proof of being a diſcoverer, 
ibid, 


24. For a perfon who makes an affida- 
vit, on which another obtains a ver- 


dict, may be the true diſcoverer, 


ibid. 

25. A verdict only when completed by 
a a judgment is a conviction, and the 
Court will grant leave to complete it, 
and it will then relate back to the 
original diſcoyery, | ib. 
26. A colourable note, or laying a 
wager, is bribery within the act, al- 
though the receiver voted for the op- 
poſite party, 76. 1. 10 
27. The bribery precludes the candi- 
date from denying the tight of the 
elector to vote, ibid. 
28. A man may be guiity, although he 
has not then declared himſelf a can- 
didate, X _ 7 
29. It is not neceſſary. that the party 
_ bribed mould be in fact an elector, ibid. 


76. (N) 4 


30. The declaration for the penalty 
muſt ſtate the ſort of bribe that was 
given or received, and not allege 
generally “ that he took a gift or re- 
« wand,” . Page 77. (N) 


31. This defeR not helped by verdict, 


ibid. 


BUTCHER. 


Regulations relating to butchers meat, 
319 to 320 


BUTTER AND CHEESE. 
Regulations as to the making and ſale 
thereof, 355» 354 


O. 


VN. 


The caption of an indictment on the 
ſtatutes of forcible entry, need not 
ſhew that the jullices had authority 
to hear and determine felonies and 


treſpaſſes, 39. ſ. 36 


CARDS. 
Se Dice. 

1. The king's grant for the ſole mak. 
ing, importing and ſelling of play- 
ing cards, is void, 294. 1. 4 

* 2.06 playing with them is, in itſelf, 
lawful and innocent, ibid, 

3. How far gaming by cards, dice, &c, 

zs reftrainsd,' * | 493 


P 
1. A certiorari from the king's bench, 
is a ſuferſedeas to reſtitution in a for- 
cible entry, 64. ſ. 62 
2. Ey 1. Ann. c. 18. concerning the re- 
pair of bridges, no certiorari ſhall be 
allowed, 265 notis 
3. Nor on 25. Geo. 2. c. 36. againſt 
+ bawdy-houles, 141. f. 10 


4. Nor on zo. Geo. 2. c. 21. for preſerv- 
302 
5. Nog 


ing fiſh in the Thames, 
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" Nor on 30. LEO. 2, C. 24. fer re- 
ſtraining gaming in public-houſes, 


Page 291 
6. Nor on 31. Geo. 2. c. 29. for the re- 
gulation of bread, 342 


7. Nor on 10. Geo. 3. c. 18. againſt 


dog- ſtealers, 5 467 


N. 


1. To challenge another, to carry a 
challenge, or to provoke a challenge, 
is a very high offence, puniſhable by 
fine and impriſonment, 19. ſ. 3 


2. By 9. Ann. c. 14. ſ. 8. to challenge 
another on account of money won at 
play, incurs a forfeiture of goods and 
two years impriſonment, 20 


CHAMP E R Y y. 


Fe MAINTENANCE. EMBRACERY. 
Bur ING 4A PRETENDED TITLE. 


1. Champerty is the unlawful mainte- 
nance of a ſuit, in conſideration of 
ſome bargain to have part of the thing 
in diſpute, ch, 84 

2 The ſeveral opinions which have been 
holden on the nature of th1s offence, 

407 tO 411 
CHANCERY, 


The proviſions of 21. Jac. 1. c. 3. re- 
ſpecting ſuits to be relieved againſt 
monopolies, extends to the court of 
chancery, 296 noetig 


CHAPLAIN. 


A maſter may accompany his dome/tic 
chaplain to retain Counſel, or to en- 
gage Counſel, and may ſtand by him 
at his trial without being guilty of 
maintenance, &c. 400. 1, 31 


CHRATTITY, 


See HoMiciDE. 


The bare ſolicitation of chaſtity 1s not 
an indictable offence, en 74 


CHEATS, 
Cheating conſiſts in defrauding or en- 


deavouring to defraud another of his 
Known right, by means of {ome at- 


ful device, contrary to the plain rules 
of honeſty, ch. 71 


2. But an impoſition effected by means 
of a bare naked lie, without the inter- 
vention of any artful contrivance, is 
not cheating, punithable criminally, 

Page 113. 1.2 


3. Inſtances given, 114 


4. Common cheating 1s puniſhable with 
fine and impriſonment, 114. f. 3 


5. By 33. Hen. 8. c. 1. whoever ſhall 
falſely and deceitfully obtain the 
goods, &c, of another by colour and 
means of any fulje privy token, ſhall 
be corporally puniſhable in any de- 
gree under death, as pillory, &c. 

| 114. 1.4 

6. The offence may be tried at ſeſſions ; 
and the juſtices may convene ſuſpect- 
ed offenders, 115. f. 5 


7. An inſtance of an offender being fined 
under the act: /ed vide Cole s opinion 
(3. Inſt. 123.) that it cannot be done, 

116. f. 6 


8. By 30. Geo. 2. c. 24. whoever ſhall 
by falſe pretences obtain the property 
of another, avith intent to boat and 
defraud any perſon, he ſhall be pub- 
licly whipped, or fined and impriſon- 
ed, or traniported, as the Court ſhall 


think fit, 116. 1.7 
N. B. No certiorari lies on this ſtatute, 
117. ſ. 15 


9. Caſes on theſe ſtatutes, 116, 117 


10. By 16. Car. 2. whoever ſhall awwir 
any ſum or valuable thing by an 
fraud or ill practice, ſhall forfeit tre- 
ble value, &c. &c. 117.1. 16 


11. By 9. Ann, c. 14. the offender ſhall | 


forfeit five times the value, be deem- 
ed infamous, and ſuffer corporal pu- 
niſhment, as in caſes of perjury, 117, 

118 


12. But the judgment can only be gudd 
convittus t, and the fine muſt be re- 
covered by action, 117 notis 


CHURCHWARDENS. 


1. By 3. Car. 1, c. 3. the penalties for 
Keeping alehouſes without licence, ta 


be 
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be levied by the churchwardens to the 
uſe of the poor, Page 289 
3. By 4. Jac. 1. c. 5. the churchwardens 
oath enlarged to preſent ofZences con- 
trary to 1. Jac. 1. c. 9. for reſtraining 
tippling, 291 
3. They may whip boys for playing in 
the church, or pull off the hats of 
thoſe who refuſe to take them og, or 
may gently turn out diſturbers of di- 
vine ſervice, without incurring the 
penalties of 5. & 6. Edw. e. 
27. ſ. 29 


CO ALS. 
1. The coal buſhel ſhall be round, and 


191 inches in diameter, and contain 
one Wincheſter buſhel and one quart 
of water, 367 


2. All ſea- coal brought into the T hames, 
ſhall be ſold by the chaldron of 36 
buſhels ; and coals fold by weight, 
ſhall in proportion be 1121b. ve. 
dupcis to every cwt. 267. 1. 132 

3. Any three juſtices may ſet the price 

of (ea-coal, and if any perſon ſhall re- 


fuſe to ſell, they may enter the place 


and ſell the ſame, 307. f. 133 


COMPUTATION. 


An aſſurance for payment of money 


with intereſt, ſhall be computed by. 


calendar monchs, for otherwiſe it 


would be uſury, 384. f. 56 


CONCEALMENT. 


1. Concealment, or procuring the con- 
cealment of felony, whether by com- 
mon law or by ſtatute, is miſpriſion, 

; F 1. ſ. 2 
2. The concealment of 2reaſure trow? is 
A 1 notis 


3. By 3. Edw. 1. c. g. ſheriff, coroner, 
or bailiff, & c. who ſhall conceal, con- 
ſent, or procure to conceal the felo- 
nies done in their liberties, ſhall be 
fined and impriſoned at the king's 
pleature, bk. $3 


4. By 3. Hen. 7. c. 1. juſtices may ſum- 
mon a jury to enquire of the conceal. 
ments made by other inqueſts, &c. 

Page 2. ſ. 3 


CONSPIRACY. 


1. A definition of conſpiracy, c. 72 
2. Barely to conſpire to indiQ another 
maliciouſly, whether any thing be 
done in proſecution of ſuch intent, or 
not, is conſpiracy, 119. K 2. 


3. But a bare conſpiracy to indict 
another, will not maintain ze «writ of 


conſptracy, 120 


4. Nor can le writ be brought, unleſs 
the party indicted be acquitted, 2014. 


5. But, perhaps, à wr may be formed 
to meet the caſe of a perion falſly in- 
dicted, who has not been acquitted, 
8 ibid, 

6. And it is certain that an a#7o7 an the 
caſe, in the nature of ſuch a writ, 
doth lie for a malicious proſecution, 
although it do not proceed to an in- 
dictment, 121 


7. And an indictment or information 
may be brought for conſpiracies with- 
in the ſtatute of Edward the Fin, 

| I21 

8. In an action for a malicious proſecu- 
tion, the plaintiff muſt ſhew that the 
original ſuitis at an end, 121 20718 


9. It is ſafeſt to form an indi&ment at 
common law for a malicious accuſas 
tion, 12 


10. And for this offence a man may be 
not only ſentenced to THE PILLORY, 
but branded, ibid, 


11. At common law, all confederacies, 
wrongfully to prejudice a third per- 
ſon, are criminal, | ibid, 

12. The offence conſiſts in the conſpi- 

racy; and it is criminal to conſpire'to 
do a lawful act, 122 notis 

13. The fact of conſpiring need not be 
directly proved; it may be collected 
from collateral circumſtances, 122 

| notis 


14. And 
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14. And if the parties concur in doing 
the act, although unacquainted witn 
each other, it is conſpiracy, Page 122 
1014 


15. The inſufficiency of the indictment, 
want of juriſdiction in the court, or 
the improbability of injuriag the de- 
fendant, is no juſtification in con- 
ſpiracy for a malicious proſecution, 

| 422. . 3 

16. Nor is it any plea, that the party 
only intended to give evidence in the 
regular and legal courſe of juſtice, 


122. 1. 4. 


17. But no juror is liable to any pro- 


ſecution, in reſpect to any verdict 


given by him, either upon a grand or 
petit jury, 123. ſ. 5 
18. Judges of record alſo are freed 
from all proſecution for any thing 
done by them as judges, 


19. Vet if a judge turn ſolicitor, tam- 
pers with witneſſes, or labour jurors, 


he may be puniſhed, 124 


20. Conlpiracy, upon the ſtatute, mult 
be both falſe and malicious, 124. 1. 7 
21. Therefore, if the defendants in a writ 
of conſpiracy can prove a provable 
cauſe, they ſhall be diſcharged, 124 


22. But gaære, if it can be given in evi- 


dence on the general iſſue, ibid. 


23. One perſon cannot be guilty of con- 
{piracy upon the ſtatute, , 124. 1.8 


24. Therefore huſband and wife cannot 
be indicted alone, for they are but 


one; and the acquittal of all but one 


15 an acquittal of all, ibid, 


25. But an action on the caſe, in the 
nature of a writ of conipiracy, may 
be brought againſt one only, 125 


26. And if brought againſt ſeveral, and 
all but one be acquitted, yet judg- 
ment may be given againſt him, 76:4, 

27. A conſpirator convicted at the ſuit 
of the party, ſhall pay damages, and 
have fine and impriſonment, 125. f. 9 

28 When at the ſuit of the king, He vil- 
lainaus judgment was formerly given, 

| 125 


„ 


29. But this is obſolete; and the pa- 
nihment is pillory, fine, impriſon- 
ment, and ſurety for behaviour, Page 


125 At 
30. Quarter- ſeſſions have juriſdiction in 
conſpiracy, ibid. 


31. On motion to arreſt judgment, the 
defendant muſt be perſonally preſent, 
ibid. 


CONTINGENCY. 


How far a perſon who has only a con- 
tingent intereſt, may maintain ana- 
ther in a ſuit on the ſubject of which 
the contingency is to operate, 396 


CONVENTICLES 
By 1. Mary, ſ. 2. c. 3. certain diſ- 
turbers of licenſed conventicles are 
directed to be puniſhed in a ſummary 


way, 27. ſ. 30 
. 


Sce Books. AUTHORS, 
Copying a libel has been held conclu- 
five evidence of publication; except 
ſome ſubſequent act is done to explain 
the precedent intention, 131 


CORPORATION: 

1. Muſt repair their own bridges, 260 
2. Aggregate, may be bound to repair 
bridges, either by ſpecial tenure or 
preſeription, 268. ſ. 2 
3. May be compelled to repair high- 
ways by force of a general preſerip- 
tion, by g 146. 1. 8 
4. May ſet the price of victuals, not- 
_ withſtanding the 25. Hen. 8. c. 2. 
320. 1, 10 

6. Are puniſhable for riot in their na- 
tural, but not in their public cat a- 


city, | 5 

6. How they may be puniſhed for ſuf- 

fering riots, zbid. 
CORN. 


1. Puniſhment for ſelling corn otherwiſe 
than by the Winchetter baſkel, 326 


2. If 
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2. If any magiſtrate ſhall permit it to be 
otherwiſe fold, he ſhall forfeit 5). 
N Page 326. 1. 2 
3. The manner in which corn ſhall be 
meaſured, 326. ſ. 3 & 4 

| COSTS. 

1. By 5. Eliz. c. 14. the defendant con- 
victed of forgery ſhall pay double 
coſts, 107, 108 

2. By 21. Jac. 1. c. 3. there ſhall be 
double colts againſt monopoliſers, 297 


CUCKING STO Ot. 
Sometimes called Ducking Stool,“ 


the uſual puniſhment for a commen 
cold, | 149 


r 


a D. E 
DAMAGES. . 
The double damages given by 5. Eliz. 
e. 4. for forging a releaſe of an obli- 
gation, &c, ſhall be governed by the 
penalty, 110. ſ. 24 


rr. 
See CHEAT: 
DECIES TANTUM. 

1. By 38. Edw. 3. c. 12. if any juror 
take bribe to give his verdict, he 
Mall pay n ties a5 much as he hath 
taken, balf to any who will ſue for the 
ſame as directed by 34. Edw. 3. c. 8. 


414 
2. Fleas and proceedings on decics tan- 
tum, 414 tO 417 


. 

A bond by a deputy of an ofice to pay 
a certain ſum, at all events, is bri- 
bery : but a bond to pay halt the pro- 
fits, or a certain ſum out of the profits 
of an office, for a deputation, is not, 

75 

DICE. 

1. Playing with falſe dice is an indict- 

able oftence, c. 71 


2. It is puniſhable with infamy, fine, and 
impriſonment, Page 114. f. 3 
3. By 16. Car. 2. c. 7. if any perſon 
ſhall defraud another by playing at 
dice, &c. or by betting on the ſide of 
ſuch as do play, he ſhall forfeit treble 
what is won, 116 
4. By 9. Ann. c. 14. he ſhall forfeit five 
times the value, be deemed infamous, 
and ſaffer as in cales of perjury, 117 

4 17 

. How far gaming with ace is reſtrain- 


ed by ſtatute, 493 


DISCOVER. 

What diſcovery will indemnify againſt 
the penalty for bribery at elections, 
77 nolis 


DISPENSATIO N: 


No diſpenſation whatſoever ſhall re- 
{tore an offender againſt 5. & b. Edw, 
6. c. 16. to a capacity to hold the of- 
kice he has contracted for, 75.1, 5 


„ 
See Fog CIBLE ENTRY. 


1. It is fatal to an indictment of forcible 
entry to allege a diſeiſin of ſuch 
eſtates of which a perſon cannot be 
diſſeiſed, as a leaſe for years, a copy- 
hold, &c. | 41.1. 39 
2. So, alſo, if it fiate the diſſeiſin to be 
of land ad unc et anhuc exiſtens liberum 
tenementum J. S. Oc. ibid, 
But ure, if this repugnancy may not 
5 be ee e by Citing char the 
diſſeiſee might re-enter after the diſ- 
ſeriin and beſore the indictment, 
42-1. 39 

4. In what manner the time and place of 
the diſſeiün, in forcible entry, are ſuf- 
ficiently ſet forth, 43 to 49 


DITCHES. 

See Hicnwars. . 
:. By the common law, the tenant of the 
lands adjoining to highways are bound 


to ſcour their ditches, 155.198 
G 5 2. but 
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2. But not thoſe who have lands next 


adjoining to ſuch lands, unleſs by pre- 
ſcription, Page 200. 1. 149 
3. By 13. Geo. 3. c. 78. ſ. 30. all occu- 
piers of lands are liable to be rated to- 
ward the making tunnels for ſcour- 
ing of ditches, 


4. Surveyors of the highways may order 
all nuſances in, or obitructions of 
ditches, &c. to be removed, on per- 

ſonal notice thereof to the occupier, 
and if not removed within twenty 
days, the ſurveyor ſhall remove them 
at the expence of the occupier, who 
ſhall pay one penny a foot, &c. 189. 
f. 108 

The poſſeſſors of land next adjoining 

every highway ſhall make ditches, 

&c. of a ſufficient depth and breadth 

for keeping the highways dry, and 

ſhall ſcour and cleanſe the ſame, and 

make ſufficient trunks, tunnels, &c. 

on pain of 10s. after ten days no- 

tice by the ſurveyor, 201.1. 152 

6. The ſurveyor, by order of one jul- 
tice, ſhall make new ditches and drains 
in and through the adjoining lands, 
or any other lands, if neceſſary ; and 
to keep ſuch ditches, &c. ſcoured, &c. 
the ſuryeyor, with proper workmen, 
may go upon the lands, 201. f. 154 


7. Surveyors ſhall make proper trunks, 
&c. over ſuch ditches, for the conve- 
nient uſe of the lands, keep the ſame 
in repair, and make ſatisfaction to 

the owner for the damage ſuſtained 
thereby, 202 


8. If any perſon, in making, cleanfing, 
or ſcouring the ditches, ſhall per- 
mit the ſoil thrown out to obſtruct or 
prejudice the highway for five days, 
after notice by the ſurveyor, he {hall 
forfeit 10s. 203. ſ. 158 


9. If any perſon ſhall encroach on the 
highway, by making any ditch with- 
in 1 feet from the centre, &c. &c. he 
ſhall forfeit 40s. and the ſame ſhall 
be filled up again at the expence of 
the offender, 203. ſ. 159 


10. How far the powers given by the 
highway acts relating to ditches, &c. 


5· 


1698. 1. % 


may be extended to turnpike roads, 
Page 251 


DOG-STEALING. 


In what this offence conſitts, and how 
puniſhed, 465 


DOORS. 


The conſtable may break open doors to 
ſuppreſs an affray, and if the offen- 
ders fly and take refuge in a houſe, 
he may break open the doors to ap- 
prehend them, 23. ſ. 16 


DOVE COTE 


1. A dove cote, either erected by the 
lord or his tenant, is not a common 
nuſance, 146. 1.8 


2. It may be juſtified by preſcription, 
7 

3. It is demandable in a præcibe before 
any land whatſoever which is not 
built upon, 281d. 


4. The owner of a dove cote may juſtif; 
taking another's hawk flying at his 
pigeons, | ibid. 
5. But a tenant is liable to an action on 
the ' caſe, for building a dove cote 
without licence from the lord, 74;d. 


6. But by 1. Jac. 1. c. 27. and 2. Geo. g. 
c. 29. the keeping pigeons as there- 
in prohibited, is a nuſance, ibid. 


 DUCKING STOOL. 


A common ſcold 1s puniſhable by the 


ducking ſtool, 149 


E. 
EAS EM ENT. 


An eaſement, as a right, or way, or 
the like, is not that fort of poſſeſũon 
which is within the ſtatutes againſt 
forcible entries, 38.1.3 


EAVES-DROPPERS. 


Eaves-droppers are ſuch as liſten under 
windows, or the caves of a houſe, to 
| | hearken 


* 
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hearken after diſcourſe, and there- 
upon to frame flanderous and miſ- 
chievous tales to the common nu- 
ſance; and are preſentable at the lects, 
indictable at ſeſſions, and punichable 
by tine and finding ſurety for good 
behaviour, Page 14.1. 4 


ECCLESIASTICAL. 


x. A force done to eccleſiaſtical poſſoſ- 
ons, as churches, vicarage houſes, 
Kc. is as much within the ſtatutes 
againſt forcible entries as if it were 
done to any temporal inheritance, 38. 


. 


2. The juriſdiction of the eccleſiaſtical 


court is ſaved by the itatute againſt 


tippling, 291. f. 73 
3. So alſo it is ſaved by 5. Eliz. c. 9. 
againſt perjury and ſubornation, 9. 

| ſ. 15 

4. The 5. Eliz. c. 14. againſt forging 
deeds, wills, &c. thall not extend to 
any. officer of the eccleſiaſtical court 
who ſhall oihcially ſet his name to any 
fuch writing, &c. 108. ſ. 15 


g. The offices of chancellor, regiſter, 
and commiſſary in eccleſiaſtical courts 
are within 12. Rich. 2. c. 2. againſt 
buying offices, 74. . 4 

6. A ſait in the eccleſiaſtical court is 
not within the ſtatutes againſt main- 
tenance, 405 


E MB R A C E R V. 


t. Embracery is a corrupt attempt to 
influence a jury in their verdict, al- 
though no verdict is given, c. 83 

2. Particular inſtances of this offence, 
and the manner in Which it is pu- 
niſhed, 411 to 417 

ENEMY. 
No perſons can be gulity of an affray, 


by aſſembling and arming in order 
to oppoſe enemies, 22 


ENGROSSING. 


The manner in which foreſtalling, en- 
groſling, and regiaung, were weated 


by the common law, and by ſtatute, 
Previous to 12. Geo. 3. c. 71. Page 
317 to 222 
EVIDENCE. 
See Wir x Ess: 

1. Opening the evidence to the jury in 
fayour of one of the parties, is ſaid 
to be a ipecies of maintenance, 304. 


2. A borcower ſhall not be admitted an 
evidence againſt an ufurer, until he 
has paid off the whole debt, 386 

3. But the borrower is a good evidence 
to prove the repayment of the money, 
and alſo the uſurious contract, 386. 
. i ＋ 75 

4+ So he may give evidence, though the 
money is not repaid, if the que ion 
neither affects the debt nor avoids the 
contract, ib:d. 


5, Where the intereſt of a witneſs 3s 
doubtful, the objæction ſhall only go 
to the credit of his evidence, and not 
to his competency, zoid. 
6: Evidence of a loan of gods will not 
ſupport an information for uſury for 
the loan of money, 337.1. 78 
7. What ſhall be evidence of a perſon's 
being a truſtee for a turnpike road; 

| 226 

8. How far the exciſeman's book ſhall be 
evidence of a perſon being an ale- 
houle-keeper, 282.1. 55 

„ 

1. A man may be bound to good beha- 
viour for accuſing juſtices of ipnorance 
of the exciſe laws, 15. (N) . 

2, The exciſeman's book ſhall be proof 
of a - perſon's being an alchouſe- 
keeper, | 282. 1.55 


3: How retaifers of extiſeahle liquors 
ſhall be licentied, 275, &c, 


4. How licerices ſhall be granted within 


the limits of ihe exciſe office in Loa- 
ion, 271, 278 
5. Commiſſioners of the exciſe. empow- 
ered io mitigate penalties, 235 
CON. 
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EXCOMMUNICATION. 


1. By 5. & 6. Edw. 6. c. 4. whoever 
ſhall ſmite or lay violent hands upon 
another in a church or church-yard 
ſhall 2% facto be deemed excommuni- 
cate, Page 26. ſ. 25 


2. And whoever ſhall maliciouſly ſtrike 
another with any weapon in a church 
or church-yard, or draw the ſame 

- with intent ſo to ſtrike, ſhall, on con- 
viction as the ſtatute directs, have one 
of his ears cut off, and ſtand % fac- 
to excommunicated, 26. 1. 26 


3. But notwithſtanding the words 2% 
fa#o, there muſt be either a precedent 

_ conviction at law, tranſmitted to the 
ordinary, or elſe the excommunica- 
tion muſt be declared in the ſpiritual 
court, on proof of the offence there, 26 
4. Excommunication mult always ap- 
ear judicially, otherwiſe there can 

e no abſolution, 27 


EXPORTING TOOLS. 


The ſeve al ſtatutescreating the offence 
of exporting tools enumerated, 431 


to 453 


EXTORTIOQN 


4. Is any oppreſſion, but eſpecially an 
officer obtaining money colourably, 
where none, or not ſo much, is due, 
or where it is not yet due, 

2. No fees ſhall be taken but of the 

king, by any officer concerned in the 
adminiſtration or execution of juſtice, 
&C. 79. ſ. 2 

3. A preſcription by a clerk of the 
market, claiming fees for the view of 
weights and meaſures, is void, 79 

4. The danger of oppreſſion from of- 
ficers ancient fees, as the bar fee 
by the ſheriff, & c. which they claimed, 

bs SY 

. An enumeration of the ſtatutes by 
which their fees are now ſettled, 80 
notis 

6. Officers guilty of extortion who take 


ther fees than they are allowed, 80 


. 4 


g Vor. II. 


c. 68 


2 houſe, 


7. A promiſe to pay them more than 
they are — take is void, ibid. 


8. It 1s extortion to oblige an executor 
to prove a will twice over, and to 
take fees thereon ; or to procure a 
gratuity to become bail for a priſoner; 
or to arreſt a man and procure a re- 
leaſe ; or to obtain money from a 
priſoner by any colour of office, Page 

ER, 80 notes 


9. It is extortion for a miller to take 
more than is due by cuſtom ; or for 

a commiſſary to take more than his 
rizht for abſolution ; or a ferryman 
for ferrying ; or to force an exorbi- 
tant price > places at a fair; or in 
an under- ſneriff to refuſe execution of 
proceſs without his fees ; or to take 

a bond for them; or for a coroner to 
refuſe a view, | 80 notis 


10, Extortion, by the common law, is 
puniſhable with deprivation, fine, and 
impriſonment. And by the ſtatute of 
Weſtminſter, the offender ſhall yield 
twice as much as he takes, 81 


11. The indictment or information muſt 
ſtate the fact particularly, 81 aoti-: 


12. The ſeſſions may try the indictment 


81 notis 


13. An action lies for the double value, 


81 notis 


14. Defects cured by verdict, and the 


80 
| | notis 
15. Proof of the ſmalleſt poſſible tak- 

ing is ſatticient ; for it is the taking, 

and not the contract, which conſti- 
tutes the crime, $1 voti 


16. Aiders are principals, and the of- 
fence may be laid in any county, 
81 nets 


party will be forced to demur, 


F. 


FAIRS. 


1. By 8. & 6. Edw. 6. c. 25. and 26. 
eo. 2. c. 31. no perſon, except in 
fairs, ſhall keep an unlicenſed ale- 
282 


A. Thoſe 
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2. Thoſe who brew ale in fairs muſt 
give notice to the gaugers, that it 
may be ſurveyed, Page 209. ſ. 8 


3. This indulgence only extends to the 
place where the common fair is held. 
269. f. 8 


FALSE TOKENS. 


See Crntar. 


1. By 33. Hen. 8. c. r. falſely to ob- 
tain the property of another by 
means of any privy falſe token is a 

_ miſdemeanor, 115 


What ſhall be conſidered a privy falſe 
token, 5 


FAME. 


1. By 34. Edw. 3. c. 1. juſtices of 
peace are empowered to reſtrain and 
to take inter alia) of all them that 
be not of god fame ſufficient ſurety 
for their good behaviour, 4 u4 


2. It has been thought that this means 
only ſuch as are defamed and juſtly 
ſuſpected of an intention to break the 
peace, 13. f. 2 
3. But evil fame as properly includes 
perſons of ſcandalous behaviour in 
ether reſpects as thoſe who give ſuſ- 
picion of their readineſs to break /e 
peace, | ibid. 


ta 


4. Therefore for thoſe cauſes of ſcandal 


which give a man a bad fame, as be- 
ing contra bonos mores only, may be 


bound to his good behaviour, 7619. 


5. And alſo all perſons whoſe miſbeha- 


viour may reaſonably be intended to 
bring them within the meaning of 
perſons of evil fame, the great latitude 
of which leaves it to the judgment of 
the magiſtrate, 1 


6. A libel is any malicious defamation 
expreſſed in any manner ſo as to be 
generally underſtood, 0-74 


FIREWORKS. 


1. By 9. & 10. Will. 3. c. 7. to make, 
ſell, or expoſe to ſale any fireworks, 
or any caſes, moulds, or implements 
for making them, incurs a penalty of 
51. 147 


116 


2. If any perſon ſhall, or ſhall ſuffer fire 
works to be let of in or from their 
houſe in any public ſtreet or high- 
way, they ſhall forfeit zos. Page 147 

3. And every ſuch offence ſhall be ad- 
Judged a common nuiſance, 148 


FISH. 
Regulations reſpeRing the preſervation, 
ſale, and importation of fiſh, 358 to 
| 36 3 
FOM A. 
See Nuss Ax CE, Hichwar. 

x. There are three kinds of ways: iſt, 
a footway ; 2d, a pack and prime 
way, which 1s both a horſe and a foot 
way ; 3d, a cart way, 152 


2. A nuiſance in a footway is puniſhable 


at the leet, 


FORCIBLE ENTRY AND 
DETAINER. 


1. By common Jaw, a man, within pro- 
per time, might regain /ig poſſeſſion 
by force; and he may now juſtify the 
re-taking of his goods wrongfully 
withheld, e. 64 


2. But ſuch 2 repoſſeſſion of lands is now 
reſtrained, 29. ſ. 2 


3. On an action for a forcible entry, if 
the defendant proves his title to the 
lands, &c. he ſhall not pay damages 
to the plaintiff for the force; but he 
may be puniſhed as a diſturber of the 
public peace, 29. f. 3 

4. An indictment lies at common law 
for a forcible entry; but the actual 
foree muſt be charged, 29. (N) i 


5. By 2. Edw. 3. if arms which ſtrike 
a terror are uſed in making the 
entry, the perſons authorized by that 
ſtatute may ſeize the arms and impri- 
ſon the offenders; but they cannot re- 
ſtate the party injured to his poſſeſſion, 


30. 1.5 


6. By 5. Rich. 2. c. 7. whoever ſhall 
make entry into lands, with /frong 
hand, and with multitude of people, 
ſhall ſuffer impriſonment, 3o. 1.6 

2 


152 
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7. By 5. Rich. 2. c. 2. juſtices, with 
the power of the county, may com- 
mit ſuch as hold forcibly after an en- 
try made, Page 3o. 1. 7 

$. And he ſhall make a record of the 
fact, which is not traverſable, becauſe 
he acts not as a miniſter, but as a 
judge, 38. 4.8 

9. He may alſo aſſeſs the fine for the of- 
fence, | | ibid. 

10. But the commitment muſt be upon 
a veau of the fact, or for want of find- 
ing ſufficient ſureties, 151d. 

11. If the party traverſe the entry, or 
the force, or plead three years poſſeſ- 


ſion, the juſtice may ſummon a jury 


and try the traverſe, ibid. 
12. By 18. Hen. 6. c. . juſtices are em- 
powered to examine the offence, and 
put the party intitled into full poſſeſ- 
ſion, 32. ſ. g & 10 
13. For which purpoſe they may direct 
the ſheriff to impannel a jury, each 
having 40s. a ycar, 22; 1: 01 


14. Penalty on jurors or ſheriff neglect- 


ing their duty, ibid, 
15. This power extended to all magi- 
ſtrates, 32. 1. 12 
16. But this power ſhall not extend to 
diſpoſſeſs thoſe who have had poſſeſ- 
ſion for three years, i. £13 
17. By 31. Eliz. c. 11. this ſecurity con- 
firmed, &c. the party may alledge 
the three years peaceable occupation 
in bar of reſtitution. Burt the fact, 
on being traveiſed, may be tried by 
the juſtice, who may award colts, &c. 
| 33. f. 14 

18. If a leſſee or copyholder be ouſted, 
and the leſſor, or lord, diſſeiſed, re- 
ſtitution to the leſſee, or copyholder, 
15 a reſeiſin of the freehold, 33. ſ. 15 
19. By 21. Jac. 1. c. 15. the Court 
may grant reſtitution to termors, co- 
pyholders, tenants by «/egi?, ſtatute 
merchant and ſtaple, 33- £16 
20. Quæœre, If a tenant by the verge be 
within the ſtatute, 34. 1. 17 
21. A leſſor who ejects his leſſee, and is 
then forcibly put out of polickion, is 


not within any of the ſtatutes, Page 
34. . 17 

22. But in either of the laſt caſes, the 
juſtice may remove the force and 
commit the offender, 34. f. 18 


23. What ſhall be eſteemed an entry, 
34. 1. 19 
24. The bare treſpaſs by a pretender 
to the lands, although armed, &c. un- 
leſs he actually claim by circumſtances 
of force and terror, is not an entry, 
35. ſ. 20 

25. Aiders are principal offenders, al- 
though they do not actually enter, 
35. f. 22 


26. One who continues foreibly, under 


a defeaſable title againſt him who has 
a right of entry, is within the ſta- 
tutes, 35. f. 23 


27. But not one who barely agrees to a 
forcible entry made to his ule, 35.1.24 


28. What entry is forcible, 36. ſ. 25 


29. It muſt be with actual vilence and 
terror; not ſuch as the law implies 
in treſpaſs, 36. 1. 26 


30. What degree of viclence is neceſ- 
fary, | ibid, 


31. What circumſtances will amount to 


terror, 37. . 7 
32. What DETAINER ſhall be adjudged 
forcible, 37. 1. 30 


33. A forcible entry or detainer may be 
committed upon eccleſiaſtieal poſſeſ- 
ſions, as well as upon temporal, or 
incorporeal hereditaments, for which 

entry will lie; but not upon a way 


or eaſement, 38 
34. Who may be guilty of this offence, 
38. ſ. 32 


35. What ought to be the form of a re- 
cord, upon the ſtatutes of forcible 


entry, 39 to 45 


36. Of what kind of poſſeſſion reſtitution 
15 to be awarded, 44. 1. 45 


37. To whom and in what manner ſuch 
reſtitution ought to be made, 45.1. 46 


38. By whom and in what manner ſuch 
reſtitution may be awarded and given, 
45. ſ. 49, &c. 


Fp 's 39. How 
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29. Fow reſtitution ſhould be barred by 
a continuance of poſſeſſion for three 
years, Page 47. 1. 53 

40. For what other cauſes ſuch reſtitu- 

tion may be ſtayed, 

4. How ſuch a reſtitution may be ſuper- 
ſeded before it is executed, 49. f. 61 


42. How ſuch a reſtitution may be ſet 
aſide after it is executed, 50. ſ. 63 


FORGERY. 


I. FoxGtxy is either by the common 


law or ſtatute, C. 70 


2. At common law, it conſiſts in falſly 


and fraudulently making or altering 
any matter of rec:rd, or any other 
authentic matter of a public nature; 
as a pariſh regiſter, any deed, or will, 
| 103. 1. 1 


3. The puniſhment is fine, impriſon- 
ment, and any corporal puniſhment, 


103 


4. If a man make a feofiment to one, 
and afterwards make a feofment to 
another of the ſame lands, of a date 

- prior to the firſt, it is forgery, 103. 1.2 

5. So alſo if he had paſſed only an equi- 

table inte reſt, 103. ſ. 2 


6. If a perſon, in drawing the will of 
another, inſert legacies of his own 
head, it is forgery, ib;d, 
7. If one finding another's name at 
the bottom of a letter cauſes the 
writing to be cut off, and a general 
releaſe to be written over the name, 
and then takes off the ſeal and fixes 
it to the releaſe, it is forgery, 104. 
8. To inſert in an indictment the names 
of thoſe againſt whom in truth it was 
not found, is forgery, 104 
So alſo to make any fraudulent alte- 
ration of the form of a true deed in a 
material part of it, ibid. 
10. As by making a leaſe of the manor 
of Pale appear to be a leaſe of the 
manor of Sale, by changing the D in- 
to &, ibid. 
11. Or by mikirg a bond for zool. ap- 
pear to be for by ol. by an addition- 
Al. Eypaer, * | ibid, 


49. f. 59 


12. Sir Edward Cote's opinion, that 
a deed ſo altered is rather fel/e than 
forged, controverted, and denied to be 
law, Page 104 


13. For forgery does not ſo much con- 
fiſt in counterfeiting the hand and 
ſeal, as in cndeavouring to give an 
appearance of truth to a mere deceii 
and falſity ; and by force of ſuch fal- 
lity, to give it an operation which in 
juſtice it ought not to have, 104. ſ. 2 


14. But a man who writes a deed in 
another's name, and ſeals it in his 
p.elence, aud % his command, is not 


guilty of this offence, 104. ſ. 3 


15. Neither ſhall an obligee be puniſhed 
for Fee who eraſes the word Libri, 
and inſerts marcis; for it is alone 
prejudicial to himſelf, 104. ſ. 4 


16. But if it ſnould appear that this al- 
teration was to prejudice a third per- 
ſon, it is forgery ; and otherwiſe it is 
a miſdemennr, ibid. 

7. To write a will 1 15 not ſor- 
gery, although the teſtator becomes 
non Compos before it be brought oO 
him ; for it 15 not writing without 
privity, but giving an inſtrument a 

- falſe appearance, that conſtitutes for- 
gery, 105. f. 5 

18. Non-feaſance, as by leaviag a 
legacy out of a will, is not 8 ab 

. © 


19. But perhaps otherwiſe if the omil- 
ſion of one bequeit cauſe a material 
alteration in the limitation of a be- 
queſt to another, | ibid. 

20. But in this caſe the firſt enquiry. 
ſhould be, with what intention the 
omiſſion was made, ibid, 


21. It is not material whether the forged 
inſtrument be made in ſuch a manner 
that if it were intruth what it is coun- 
terfeited for it would be of validity 
or not, 105. f. 7 


22. All matters of record, from their 
high public importance, may become 
the ſubjects of forgery, 105. ſ. 8 


23. So alſo may a privy ſeal, a licence 
from the excheguer to compound a 
debt, a certificate of holy orders, and 

a pro- 
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a protection from a parliament-man, 
Page 105. 1.9 


24. It is unqueſtionable that a man may 
be guilty at common law by forging 

a deed ; and moſt probably by forging 

a ail; but this is not ſettled, 106. 

ſ. 10 


28. It is laid down generally, that the 
counterfeiting other writings of an 
inferior nature is not properly forge- 


ry, 106. ſ. 11 
26. As an order on a tenant to receive 
rent, : ibid. 


27. But they are puniſhable as cheats, 
ibid, 

28. The diſtinction is, that the counter- 
feiting of writings of an authentic 
fablic nature is in itſelf criminal, whe- 
ther any third perion be actually 11- 


jured thereby or not; but that the 


counterfeiting of other writings of 
an inferior and private nature is no 
crime, unleſs ſome one receive a pre- 
judice thereby, 105. ſ. 11 


29. OF FORGERY BY STATUTE, 107. 


1 12 


30. By 5. Eliz. c. 14. whoever ſhall falſe- 
ly forge any deed, charter, or writing 
ſealed, court roll, or the will of any 
perſon in writing, to the intent that 
the eſtate, or freehold, or inheritance, 

to any lands, tenements, or heredi- 
taments, freehold or copyhold, or the 
right, title, or intereſt of any perſon 
therein, ſhall be moleſted, &c. or ſhall 
knowingly utter the ſame with the 
like intent, on conviction, by action 
of damages to the party grieved, 
ſhall pay double coils and damages, 


be ſet in the pillory, have his cars cut 


off, his noſtrils ſlit and /eared, forfeit 
all the profits of his lands, and tufer 
perpetual impriſonment, 107 
31. But the uttering ſhall not extend to 
any attorney, lawyer, or counſellor, 
who ſhews ſuch deed in evidence for 
his client, ibid. 
32. And if ſuch forgery be of any char- 
ter, deed, or writing, with intent to 
claim any eſtate or intereſt for a term 


= 


of years in any premiſes not being 
copy hold—or any annuity in fee-fim- 
ple, fee-tail, or for term of life or 
years—or if ſuch forgery be of any 
obligation, bill obligatory, acquit- 
tance, releaſe or diſcharge. of any 
debt, account, &c. of any thing per- 
ſonal, the offender ſhall pay double 
damages, &c. and be ſet on the pil- 
lory as aforeſaid, have one of his ears 
cut off, and ſuffer impriſonment for 
one year, &c. Page 108 
33. And whoever ſhall be convicted of 
any of the ſaid offences a ſecond 
time, he ſhall be guilty of felony 
without benefit of clergy, 108. f. 14 


34. But this conviction ſhall not corrupt 
the blood, or bar the deſcent of lands, 
or dower, nor extend to the ſealing, 
&c. of ſuch inſtruments in the ſpiri- 
tual courts, 103 


35. All juſtices of oyer and terminer 
and aſſize have juriſdiction over this 
offence, 108, 1. 15 

36. A falſe cuſtomary of a copyhold 
manor is within the firſt branch of this 
act, 109. f. 17 


37. So alſo is a leaſe for years, or a grant 
of a rent-charge for years in the 
name of one Who is ſeiſed of a free- 
hold or inheritauce, 109. ſ. 18 


38. The ſecond branch of the act means 
only ſuch forgeries as relate to an 
eſtate or intereit in e before, 109. 
| ſ. 18 

39. A will of one poſſeſſed of ſuch 
eſtate, mentioning a bequelt thereof, 
is within the ſecond branch, although 
the wills are not mentioned, 10g. f.19 


40. The forgery of a leaſe of lands in 
Irelaud is not at all within the ſta— 
tute, 109. ſ. 20 

41. Nor 1s @ deed containing a gift of 
mere perſonal cliattels, 119. f. 21 


42. But a ſtatute merchant, or a recog- 
nizance in nature of ſtatute ſtaple, 
are within the meaning of the word 
oligation. — But a ſtatute ſtaple itſelf 
is not, for it does not require a 
ſeal, | 110. ſ. 22 

P33 43. To 


| 
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43+ To publiſh a deed, after :z/cymation 
of its falfity, is an uttering within the 
act, Page 110. ſ. 23 
44. The double damages ( Vide ſapræ. 
No. 32.) ſhall be governed by the pe- 
ꝓalty, and not by the true debt appear- 
ing in the condition, 110. f. 24 


45. A ſecond conviction for a forgery 
of a different nature from the tirit, 
will make the offender guilty of the 
felony, 110. ſ. 25 


46. The proſecution myſt ſtrictly purſue 
the words of the ſtatute, 1109.1 26 


47. But an indictment ſetting forth that 
the writing was indented, without ad- 
ding it was ſealed, is ſufficient, 76:d. 

48. And ſuper caput ſuum freprium is a 
good legal tranſlation of the words, 
% upon his own head,” 110 


49. A verdict finding de tranſpreſſione et 
forgeria prædictus 1 endic- 
tamento ſupponitur, is ſuſhctent, 101d. 
co. But Legiſlature has inflicted dearth, 
in the 10 
of forgery; for which ſee the firſt 
volume. | 


GAMING. 


1. All common gaming-houſes are in- 
dictable as nuiſances, 145. 1.6 


2. By 10. & 11. Will. 3. c. 19. all miſ- 
chievous games called lotteries, by 
{inter alia) dice, lots, cards, &c. aie 
declared nuiſances, and whoever ſhall 
keep ſuch lottery ſhall forteit cool. 
1 147 


3. Ey 9. Anne, c. 14. ſ. 8. to aſſault and 
beat any perſon on account of monies 
won by gaming, is forfeiture of goods 
and two years impriſonment, 18 

4. By 16. Car. 2. c. . to uſe any fraud 
or unlawful device, in playing at any 
paſtime or game, or by bearing a 
ſhare in the ſtakes, or by betting on 
the fide of ſuch as ſhall play, incurs a 
forterture of treble the value, 177 


11. Gaming in public funds, 
rſt inſtance, on the crime 


6. By 9. Anne, c. 14. if any perſon 
ſuall, by any fraud or ſhift, deceit, ill 
practice, &c. in playing at any of the 

ames mentioned in the act, or by 
Cs taxes, or by betting, &c. 
win any ſum of money, or other va- 
luable thing, on conviction, by in- 
formation or indictment, he ſhall for- 
feit five times the value, be deemed 
infamous, and ſuffer corporal puniſh- 
ment, as in Caſes of perjury, Paget 17 

6. How far gaming by wagers and bets 
is allowed by the common law, 469 

to 473 

7. The offence of keeping a common 
gaming-houſe, 473 to 479 

8, The offence of excefiive gaming, 

| 479 to 487 

9. The offence of horſe-racing, 437 to 

493 


10. The offence of gaming by lotteries, 
cards, and dice, &c. 493 to 523 


5 23 to 
39 
GATE. 


See FENCES, 
1. Erecting a new gate in a highway is 
_ a nuiſance, becauſe it intercepts that 
free, open, and legal paſſage the peo- 
ple before enjoyed, 146.1.9. 199. 
ſ. 146 
2. But where a gate has continued time 
out of mind, it ſhall be intended that 
it was ſet up at firſt by conſent, or 
laying out the road, in which caſe the 
people never had a free paſſage, 1 - 
| | 9 
3. A gate that is a common nuiſance 
may be pulled down by any perſon, 
148. 1,12 


GOOD BEHAVIOUR. 


Sce BEHAviOUR, SURETY, RECOGNiI- 
ZANCE, | 


1. By 34. Edw, 3. c. 1. juſtices ofpeace 
are empowered to reſtrain offenders, 
rioters, & c. and to take and arreſt all 
thoſe they found by indictment or fuſ- 
ficien, and put them in priſon—and 
io take of all them that be not of 

go: d 


A TABLE OF. PRINCIPAL MATTERS: 


good fame ſufficient ſurety and main- 
prize for their good behaviour, ch. 69 
2. Perſons of evil fame includes perſons 
of ſcandalous behaviour in other re- 
ſpects than thoſe relating to the 
peace, Page 13. 1. 2 
3- A man may be bound to good be- 
haviour for offences contra bonos mores, 
as haunting bawdy-houſes with wo- 
men of bad fame ; keeping bal wo- 
men in one's houſe ; ſpeaking con- 
temptuouſly of a juſtice or a mayor, 
though not in the execution of office, 
and alſo of a conſtable in the execu- 
tion of his office, | 13 
4. But no one ought to be bound to 
good behaviour for raſh, quarrel- 
ſome, or unmannerly words, unleſs 
they tend to break the peace or abuſe 
the government, | 8 {3 
5. But there are no preciſe rules, and 
the magiſtrate has a diſcretionary 
power, | I4 
6. Surety may be taken of all he may 
juſtly ſuſpe& to be dangerous, quar- 
relſome, or ſcandalous, as thoſe who 
ſleep in the day and wake in the 
night, or keep ſuſpicious company, 
reputed robbers, &c. eaves drop- 
pers, common drunkards, and all 
perſons whoſe conduct renders them 
of evil fame, 14 
7. A variety of inſtances enumerated in 
which ſurety for behaviour has been 
taken, I; notis 
8. By 1. Mary, ſt. 2. c. 3, it may be 
required of perſons convicted of diſ- 
turbing divine ſervice, 6g. 1.53 
9. By 4. Jac. 1. c. 5. and 21. Jac. 1, 
c. 7. on conviction a ſecond time for 


drunkenneſs, 290 


10. By 9. Anne, c. 14. of perſons un- 
lawfully gaming, 483. ſ. 40 


GRAND JURY. 

1. The grand jury cannot find a bill 
true for part, and falſe for part, as 
the petty jury may, 42 

2. But an indictment of t counts, one 
for a riot, indorſed by the jury igne- 


9. All perſons diſabled to uſe them, 


ramus, the other far an aſſault re- 
turned Silla vera, is good, Rex v. 
Fieldheuſe, 


GRANT. 
See MonoPoLY. 


1. All grants of monopolies relating to 
any known trade are void by the 
common law, 294. 1. 2 


2. By the common law, the king's grant 
to any particular corporation of the 


ſole importation of any merchandize 


is void, 294 
3. The grant of the ſole ingroſſing of 
wills and inventories in à ſpiritual 
court, or of the ſole making of dills, 
pleas, and writs, in a court of law 
to any particular perſon, is void, 
294. f. 4 

4. A grant for the ſole making, import- 


ing, and ſelling of playing cards, is 


void, 294. ſ. 5 
5. Nothing can exclude a ſubject from 
trade but an act of parliament, 
(N) 3 
6. But the king may grant to any one 
the ſole uſe of any art invented, or 
firſt brought into the realm by the 
grantee, 294. 1.6 
7. The king may grant to particu- 
lar perſons the ſole uſe of ſome par- 
ticular employments ; as 1 
the holy ſcriptures, law-books, &c. 


| ibid, 
8. By 21. Jac. 1. c. 3. all grants of mo- 
nopolies are declared void, 295 


ſ. 

10. And the force and validity of ſuch 
grants ſhall be heard and determiged 
by the common law, 295. f. 10 
11. How perſons aggrieved by ſuch 
grants ſhall be relie ved, 295- 


12. But this ſtatute ſhall not extend to 


grants of privilege, for the term of 
fourteen years, for the ſole working 
or making of any new manufacture, 
within this realm, to the true and firſt 


inventors, 298. ſ. 21 


P p 4 | 13. ManufaQtures 


Page 43 
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23. ManufaQtures newly brought into 
the realm are within this grant of 
privilege, Page 298. ſ. 21 

14. But it is provided that ſuch grants 

hall not be contrary to law, nor miſ- 
chievous to the State, &c. ibid. 


25. Nor ſhall they in anywiſe prejudice 


the grants to corporations or compa- 


nies, & c. | 298 
16. Sundry other exceptions out of this 
ſtatute, 293 
17. How far patents are legal, 299 


GUEST. 
1. If an inn-keeper refuſe either to re- 


ceive a traveller, as a gu, into his 


houſe, or to find him victuals or lodg- 
ing, upon his tendering him a reafon- 
able price for the ſame, he may be 
ſued by action for damages, and alſo 
indicted and fined at the ſuit of the 
king, 29 . "'3 
2. And it is ſaid that the conſtahle may 
compel him to receive ſuch gueſt, 


ibid. 
GUDGEONS, 


The uſual nets for taking them may 
be uſed, provided they are not uſed 
for ſiſh prohibited to be taken by ſuch 

' Nets, e 360 


G UNFO WD E R. 
1. By 21. Jac. 1. c. 3. againſt grants of 


monopolies, it ſhall not extend to 


grants concerning digging, making, 
or compounding of ſaltpetre or gun- 
powder, &c. 295. 1.10 


2. By 16. Car. 1. c. 21. al! perſons may 
import, make, and ſell gunpowder, 
or the materials thereof, natwith- 


ſtanding any inhibition, 295. f. 11 


; - th. * * 


— 9 


H. 


HAY AND STRAW. 
1. By 2. Will. & Mary, c. 8. every 


truſs of old hay for ſale within the 


bills of mortality, between 1ſt Auguſt 
and June, ſhall weigh g61b. and new 
hay, from June to Auguſt, 60lb. on 
pain of 16d. a truſs, Page 364. ſ. 117 


2. By 31. Geo. 2. c. 40. all ſtraw with- 
in the bills of mortality ſhall be ſold 
in bundles weighing 36lb. on pain of 


15. for every bundle deficient, 356 
118 


HIGHWAYS. 
See TURNPIKE Rogbs. 


1. Hicawars are either foot ways, 
park ways, or court ways, &c, 152 


2. A common river is a public highway, 
152. f. 1 


3. A horſe cauſeway is a highway, 16d. 


4. Athoroughfare is a highway, ibid. 
5. Every way common to all ſubjects 
from town to town is a public high- 
way, ; ibid. 
6. But a way to a pariſh-church, or to 
the common fields of a town, or to 

a private houſe, or perhaps to a vil- 
lage which terminates there, 1s a pri- 
vate way, and not a highway, 152 


7. The building of a ſtreet is a dedica- 
tion of the highway to the public; 
but the ſoil {till remains in the owner, 

| | 133 

8. If a highway through an open field 
be impaſſable, the people may go by 
outlets, even over corn ſowe . ork 
On, 63. 


9. The 2 of a way may remove 
obſtructions therein, 153 


10. But he cannot dig trenches to let off 
water from the way, which the 
' grantor has cauſed ; for he has no in- 
tereſt in the ſoil, ibid. 


11. But he may have an action for 
ſpoiling che way; and perhaps may 
go on an outlet of the wrong-doer, 

: f 1 7 


12. If a private way be ſpoiled by the 
grantee, he ſhall repair it, and not 


the grantor, unleſs the grantor has 
ibid. 


bound himſelf ſo to do, 


13. An 
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13. An ancient highway cannot be 
changed without an ad quod damnum 
and inquiſition thereof, Page 153. f. 3 


14. A way changed without ſuch au- 
thority may be ſtopped up, ibid. 


1 5. And treſpaſs will lie for going on 
ſuch new way, e 


16. Neither are inhabitants bound to 
watch, anſwer for robbing in, or to 
repair ſuch new road, 154 


17. But if a river change its courſe, the 
highway continues in the new chan- 
nel, in the ſame manner as in the 
old, I 54 


18, The owner of land through which 
a road runs is obliged to repair, un- 


leſs he incloſes, 154 


19. But not a road changed by ad quod 
damnum, except the jury impoſe ſuch 
obligation upon the perſon who brings 
it, 154 

20. The ſame conſequences alſo reſult 

from the power given by ſtatute to 
commiſſioners, ibid, 


21. Generally, the occupiers of lands 
are bound to repair the highways in 
the pariſh where ſuch lands lie, 155. 

6. £ 


22. But the tenants whoſe lands adjoin 
the road are bound to ſcour their 
ditches, ibid, 

23. Private perſons may be burthened 
to repair highways, either in reſpect 


to the occupation of lands, or by pre- 


ſcription, ibid. 
24. In reſpect to lands; as where the 
owner incloſes the lands _—_— 
which the highway lies, 155. 1.6 
25. And if the adjoining lands belong 
to ſeveral owners, each are equally 
_ obliged to repair, 165 f. 7 


26. But if the owner throws down the 
incloſure, he is thereby releaſed from 
the burthen of repair, 155 
37. In an ad quod damnum, the pariſhion- 
ers ſhall repair the new road, 
28. But another pariſh, who gain no be- 
nefit trom the change of the road, 
ſhall not repair, although it goes 


"ONS 


through part of ſuch pariſh ; but the 
py ſuing out the writ and his 
eirs ſhall repair ſuch part of the 
road, 155 
29. A corporation may be bound to re- 
pair by force of a general preſcrip- 
tion, 156. 1.8 


30, Nor is it any excuſe that they did 
uſe to repair it out of charity, ibid. 
31. But a private perſon cannot be bound 
by a general preſcription, ibid, 
32. A tenant in fee may be bound ra- 
tione tenure, ibid. 


33. A tenant at will may be indicted 
for ſuffering a houſe on the highway 
to grow ruinous, bid, 

34. But if thepariſh be indicted, where 
2 particular perſon is bound, either by 
tenure or preſcription, they cannot 
diſcharge themſelves under the gene- 
ral iſſue, but muſt plead it ſpecially, 

157-1.9 

35. A pariſh in two counties; the in- 
dictment may be again{ that part 
only where the highway lies, 157 

36. But an indictment againſt a parti- 

_ cular diviſion of a pariſh muſt thew 
how ſuch diviſion are bound to re- 
pair, ibid. 

37. Of HICHWATYS BY STATUTE, 13. 
Geo. 3. c. 78. 157 

38. Who are compellable to work in 

the repairs of the highways in their 
own perſons or by others, 157 to 168 


39. Who may be aſſeſſed to a rate made 
for the defray ing of the extraordinary 
charges of ſuch repairs, 168 to 170 


40. In what manner fines for non- repair 
ſhall be levied and aſſeſſed, 170 to 

| 171 

41. In what manner the profits of lands 
ſettled in truſt for the repairs of the 
highways ſhall be employed, 17110 

| 172 

42. In what manner a highway may be 
enlarged, 172 to 10 

. In what manner ſurveyors of the 
highways ſhall be appointed, 180 0 
186 


44. in 
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44. In what manner ſurveyors of the 
highways ought to execute their of- 
fice, Pare 186 to 198 


45. What ſhall be ſaid to be a nuiſance 
to the highway at common law, 198 


to 199 
46. What ſhall be ſaid to be a nuiſance 
to a highway by ſtatute, 199 


47. How ſuch nuiſances are to be re- 
moved and puniſhed, ibid. 
48. In what order hedges and ditches 
adjoining to a highway are to be 
kept, 200 to 202 


9. How far all trees and buſhes are to 
202 


be removed from the highway, 


©. In what manner all other annoyances 
to a highway are to be removed, 202 
to 204 


51. How far all perſons are puniſhable 
for taking away things made uſe of 
for the benefit of highways, 204 


82. How far perſons may be puniſhe4 


HOUSE, 


1. How far it is lawful for a man to aſ- 
ſemble his friends in the defence of 
his houſe, Page 21. ſ. 8. 56. ſ. 10 


2. How far a conſtable may enter a 
houſe to ſuppreſs an affray therein, 

| 23. ſ. 16 

3. It is felony riotouſly to pull down, or 
begin to pull down, a houſe, 


HUSBAND. 
See FEME Coverr. 


1. A wife may demand ſurety of the 
peace againſt her huſband threaten- 
ing to beat her outrageouſly, 4. ſ. 4 

2. A huſband may have it alſo againſt 
his wife, ibid. 

3. Caſes in which it has been granted 
to peers and peereſſes, 6 not.: 


for drawing a carriage with more _ 


than five horſes in length, 205 to 207 


53. How far drivers of carriages are 
puniſhable for miſkehaviour, 207 to 

s 210 

$4. In what manner thoſe who are 
charged with any offence relating to 
the N are to be proceeded 
againſt, 210 to 217 
55. In what manner perſons proceeded 
againſt for any offence relating ta 
highways may defend themſelves, 

| PE... 
56. In what caſes it may be ſafe to 
demur to or confeſs an indictment or 

a prefentment for a matter relating ta 
highways, 220 to 223 


HONEY AND WAX. 


Regulations relating to the making and 
ſelling of honey and wax, 355 to. 367 


HOUSEHOLDER. 

n houſcholders dwelling in any coun' y 
or town, whether they occupy lands 
or not, are within the ſtatute of 

bridges, 264 i. 22 


ves, 


1 7 
INDICTMENT. 


See ConTra PAcEku, VI ET AR us. 


1. In an indictment for forcihle entry, 
tali die intravit, Sc. et ipſam A. B. 
manu forti digeiſcvit, are ſufficient, 


without adding ad tunc et ibidem, 43. 


| ſ. 42 

2. But in murder, it is a fatal miſtake 
not expreſsly to ſhew the day and 
place of the ſtroke, as well as of the 
aſſault, 43 f. 42 
3. In an information or indictment on a 
penal ſtatute, the words of the ſtatute 
mult be preciſely purſyed, 323. 130 


4. An indictment on a ſtatute need not. 


Mew that the defendant is within the 
benefit of an exception, 35 
5. An indictment is not vitiated hy falſe 
Latin, unleſs it be unintelligible or 
nonſenſical, | 110 

6. How forgery on the ſtatute may be 
ſet forth, 119 
INFANT. 
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INFANT. 
1. Infants ought to find ſecurity for the 
eace, by tneir friends, and not be 
. themſelves, Page 5. 1.5 
2. May be guilty of a forcible entry in 
reſpect of actual perſonal violence, 
39. . 35 


INFID ELS. 


It has been queſtioned, whether infidels, 
&c. have a right to demand ſurety of 
the peace or not, 4 . 3 


rr. 


How inhabitants are to be taxed to the 
repair of bridges, 8. 77. 1:40 


INN AND INNHOLDER. 


1. An innkeeper may be indicted at 
common law for the nuiſance of har- 
bouring thieves, or ſuffering diſorders, 
or taking exorbitant prices, or if he 
open a new inn unneceſſarily, &c. 

= c. 78 

2. If he refuſe to entertain a traveller, 
&c. he is liable to an action by the 
party grieved, 267. 1. 2 

3. The conſtable may compel the re- 

ception of a gueſt, ibid, 


4. How he may enlarge or build a new 
inn upon the cite of an old one, 267. 
5 ſ. 3 

5. They muſt ſell their victuals and 


provender at reaſonable rates, 319 


INTENTION, 


How far the intention with which per- 
{ons aſſemble will be unlawful, in or- 
der to conſtitute 4 riet, 53. . 3 


IRONY. 
How to be underſtood in a libel, 128 
JUDGE. 


1. Bribery ina judge formerly puniſhed 
as high treaſon, - a6. 0 


2. It is now a very high miſdemeanor, 


75 


3. The Earl of Middleſex fined for bri- 
bery, Page 76. f. 7 
4. Judges of all courts of record are 
. freed from all proſecutions whatto- 
ever, as fucges, except in parliament, 
123. 1.6 


JUDGMENT. 


i. Whether the w:illaineus judgment 
ſhall be inflited for conſpiracy, 128 


2. No inſtance of it ſince the reign of 
Edw. z. 125 notis 


JU er 


1. It is no juſtification of confederacy to 
carry on a malicious proſecution, that 
the court had no juriſdiction of the 
cauſe, 122, 123 

2. No want of juriſdiction in a court to 
which ſcand{lous matter is intro- 
duced will make it libellous, 127, 128 


3. The quarter- ſeſſions have juriſdiction 
in conſpiracy, 125. (N) 3 


Jo. 
See PRESENTMENT, 


1. A juror who gives a verdict contrary 
to manifeſt evidence is not thereby 
guilty of perjury, 87. 1.5 

2. Jurors not liable to any proſecution 
whatſoever, in reſpect to their ver- 
dict, in a criminal matter, 123. 1. 5 


3. They were formerly queſtioned in 
the Star Chamber, 124 


4. But attaint lies againſt jurors for a 
_ falſe verdict in a civil cauſe, 124 
5. In queſtions of repairing bridges, 
no inhabitant ought to be a juror, 

| 259. 1.6 

6. It is maintenance for a juror to ſolicit 


a judge for judgment after he has 
given his verdict, 395. 1.8 


7. A juror may exhort his companions 
to give ſuch a verdict as he thinks 


right, 395 


JUSTICES OF OYER 


Have no juriſdiction of forcible entry, 
49. 1. 61 
JUSTICES 
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JUSTICES OF PEACE. 


The power of juſtices of the peace to 
bind perſons to their good behaviour 
zs indefinite and diſcretionary, Page 14 


JUSTIFICATION. 
1. Truth is no juſtification of SH 
I2 


2. The reaſon of it, ivid. (N) 


K. 


KING. 
der TRxEASO, ConTEMPT. 
Every offence tending to ihe prejudice 
of the king is indictzble, 144. f. 4 
KING'S BENCH. 


The king's bench has a ſupreme juriſ- 
diction over all criminal matters, 46 


L. 
LAW BOOKS. 


The king may grant the exclufive 
1 REN to print law books—the reaſon 
0 


this privilege, 297. l. 18 
L E E T. 
1. All affrays are inquirable at the leet, 


19. 1.1 


hs The reaſon why the leet has no ju- 
riſdiction over a private aſſault, 19 

3. A nuiſance in oxy way is puniſhable 
by indictment in the court leet, 152. 
1. 1 


4. A pr ſentment for not repairing an 
highway, in the court leet, is not 
traverſable, unleſs it concern the free- 
hold, 219 

As being bound to ſuch repairs in 


reſpect ot the tenure of his lands, &c. 
220, 221 


LETTERS. 
See PosT-OrFIics. 
1. It is a very high offence to challengs 


another, by letter, to fight a duel, or 
tO carry ſuch a letter, Page 19, 20 


2. Sending 2 letter full of provoking. 
. without publiſhing it, 1s 
highly puniſhable, 131, 132 


LIBEL. 


1. A libel is a malicicus defamation in 
printing or writing, or expreſſed by 
ſigns, or by pictures, 4 7 

2. It is ſeverely puniſhed, becauſe of its 

direct rexdency to a breach of the 
Peace, 127. f. 3 


3. So alſo ſcandal written in a ſcoffing 
or ironical manner is libellous, 128. 

. 4 

4. So alfo a defamatory writing, ex- 
prefing only one or two letters of a 
rame, but fignihcant of a particular 
perſon, is a libel, 128. f. 5 


8. A friend of the party libelled muſt 
prove that he underſtood its meaning, 
Ec. 128. ſ. 5 


6. It is no juſtification of a libel that 
the contents are true, ibid. 


7 The reaſons for this maxim, 2d. 
| (N) x 
8. A writing which defames private 
perſons 15 equally libellous as if the 
object of the defamation was a public 
character, 129. 1.7 


9. But libels againſt public characters 


are moſt heinous, 129 


10. But no ſcandalous or impertinent 
matter contained in public or in le- 
gal proceedings will amount to à li- 
bel, even if the court has no juriſdic- 
tion, 129. 1.8 

11. Vet if it manifeſtly appear that the 
ſole intention of the ſuit was for the 
purpoſes of defamation, it may be 
otherwiſe, i | 129 

12. But no preſentment of a grand ju- 

ry fliall ever be eſteemed libellous, 
N 130 
13. Nor 
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13. Nor can any writing be libellous, 
' unleſs it reflect upon ſome perſon, 
| Page 130 

4. But writing an obſcene book may 
be puniſhed by the temporal courts, 

20 130 noris 


15. Thoſe who compoſe a libel may be 
puniſhed as well as thoſe who publiſh 
it; and ſo may thoſe who procure it 
to be compoſed or publiſhed; 131.1. 10 


16. Ignorance of the contents, is no juſ- 
tification for diſperſing a libel, 131 


17. And if a perſon either read or hear 
a libel, and afterwards malicioully 
read, or repeat it, or lend it to ano- 
ther, he is guilty of publication, 131 


18. Copying a libel is prima facie evi- 


- dence of publication, | 131 


19. If ſervants publiſh a libel durin 
* 8 Foy 
their maſter's impriſonment, they 
having no poſlible acceſs to him, the 
crime ſhall not be imputed to the 
maſter unleis ſome privity appear, 


1 g 131 70775 
20. The amanuenſis of a libel is guilty of 
making it, 131 


21. Sending a provoking letter to ano- 
ther, is highly puniſhable, 131. f. 11 


22. Sending a libel to the party defamed 
is a publication, ibid. 
23. So a defamatory petition, if deli- 
vered to any but a member of par- 
liament, is a publication, 131. f. 12 
„„ 

24. But barely to read a libel, without 
a previous knowledge that it was a li- 
bel; or hearing it, to laugh at it as 

a libel; or only to have a libel in 
one's cuſtody, is not puniſhable, 132 

| . 13 

23. But the cuſtody of a copy of 2 li- 
bel, publicly known, 1s evidence of 
publication, 132 
26. And guere, if he who only repeats 
a libel in jeſt and merriment is there- 
by guilty, 132. 1, 14 


27. A libel is puniſhable by fine and cor- 
poral puniſhment, in the diſcretion of 
the Court, 3 


28. In what manner libels are to be tried 
by 32. Geo. 3. c. 60. Page 132, 133 


LICENCE, 


The manner in which retailers of ale, 
beer, ſpirituous liquors, ſtrong wa- 
ters, and made wines ſhall be licenſed 
(Vide PuBLic Hovsts), 269 to 280 


L IE. 


Obtaining money, &c. by no artful con- 
trivance, but merely on a bare zated 
lie, 1s not puniſhable criminally, 113 


LORD. 


1. How far the lord may maintain the 
ſait of his tenant, c. 83. 1.21 


2. The licence of the lord where ne- 
ceilary to enable his tenant to build a 
dove-cote, 146 


M, 


MAINTENANCE, 


The ſeveral kinds of maintenance de- 
ſcribed, and the manner in which this 


offence may be puniſhed, 394 to 405 


MASTER. 


1. A maſter chaſtiſing a ſervant in ac- 
tual ſervice, is not an aflault for 
which a recognizance of the peace 
Mall be forfeited, 12 


2. A ſervant may juſtify beating another 
in deicnce of his maſter, 12 


3. How far a maſter may maintain his 
ſervant, 400 
MILLS. 


Riotouſly and tumultuouſly to demoliſh, 
or begin to demolith any mull, or the 
works thereto belonging, 1s felony 

68 


without clergy, 
| 85 MISCHANCE, 


2B, 


das 
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MISCHANCE. 


A hurt by miſchance forfeits not a re- 
cog nizance for the peace; but it is 
no excuſe in a civil action, Page 12. 


ſ. 27 


MISPRISION. 


r. Miſpriſion of felony is the conceal- 
ment, or procuring the concealment 


of a felony, either by common law or 


ſtatute, 1 . 2 


2: Silently to obſerve the commiſſion of 
felony is miſpriſion, I notis 


3. Concealment of treaſare trove is mil- 
priſion of felony, 1 


4. By 3. Edw. 1. c. g. officers proeuring 
or concealing felonies done in their 
Hberties, or who will not arreſt the 
offenders, ſhall be impriſoned one 


year and make grievous fine; or ſuf- 


er three years impriſonment, 1. ſ. 3 


5. By 3. Hen. 7. c. 1. an inqueſt may 
be taken to enquire of concealments, 
&c. . 14 


MONOPOLY. 


1. In what caſes monopolies are illegal, 
293 to 296 

2. In what manner illegal monopolies 
may be ſuppreſſed, 296 to 297 


3- In what cafes the king may grant 
letters patent for the ſole making and 
vending any manufacture, 297 to 299 


4. How far authors and bookſellers have 
an excluſive copy-right in literary 
works, 299 


F. For what length of time ſuch copy- 
right may continue, 299, 300 
6. How far the Univerſities are entitled 
to copy-right, zoo to 303 
7. In what manner copies are to be en- 
tered at Stationers Hall, 303 
8. In what manner ſuch copy - right may 
be aſſigned, | 304 


9. What ſhall be conſidered a literary 


work, and pirating a copy-right, zog 
10. What remedies are given to preſerve 
copy-right, 307 


11. How far engravers have an exclu- 
five right to engravings, Page 310 


12. How far calico printers have an ex- 
clufive right to their patterns, 315 


N. 


NAVAL STORES. 


1. By g. & 10. Will. 3. c. 41. no per- 
ſons, except the officers authorized by 
the king, ſnall make cordage of more 
than three inches with a 2v.zte thread ; 
or of lefs than three avi, A twwine laid 
the contrary way; nor any canvas 
with a 4/ue ſireak; or any other ſtores 
with the bread arrow, on pain of for- 
feiting the goods and 2001. 453 


2. Whoever ſhall have the poſſeſſion of 
ſuch ſtores, without à certificate, &c. 
ihall forfeit 200. 454. 1. 2 


. The commiſſioners who ſell old ſtores, 
may grant ſuch certincate to buyers, 
who may alſo grant the ſame to thoſe 
who purchaſe again, 454 

4. Whoever ſhall counterfeit, or pro- 

duce a. falſe certificate, ſhall be bound 

over, by the commiſſioners, to the 

quarter ſeſſions, 455. 1-4. 


5. The manner in which any perſon pro- 
ſecuted for exccuting this act may be 
defended, 455.1. 4 

6. By 9. Geo. 1. c. 8. this offence is 
extended to timber, thick ſtuff, and 

plank, 458. ſ. 9 

7. The Court may mitigate the penalties, 
and fettle the diſtribution of them, 

458 

8. Power given to judges of aſſize, or 
juitices at ſeſſion, to determine the 
offence, and mitigate the penalty to 
public whipping and hard labour for 
three months, | 458 


9. By 9. Geo. 3. c. 30. the officers of 
the king's yards, and the commil- 
ſioners of the navy, are authorized to 
act as juſtices of the peace in appre- 
hending, &c. offenders, 459 
10. The 


SS) 
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to. The deciſions which have been made 
on the above ſtatutes, Page 460 


NEIGHBOUR. 


1. How far one neighbour may main- 
tain another, 398 


2. Where one is guilty of nuſance by 
incommoding his neighbour, 145 


Where the neighbouring towns muſt 


cleanſe a river, 146 
NIGHT-WALKERS. 
They may be hound to their good be- 
haviour, 14 
NON-FEASANCE. 


1. In what caſe a non-feaſance will 
amount to a forcible entry, though 
not to a forcible detainer, 30 


2. A man cannot commit an act of for- 
gery by a bare non-feaſance, 105.1. 6 


NON- USER. 


Whether it be a ground for diſcharging 
an officer, | 72 


NOTICE. 


It is implied in all penal ſtatutes, that 


the defendant muit have notice of the 
accuſation againſt him, 219. f. 225 


NUSANCE. 


1. A common nuſance 1s an offence 
againſt the public, by doing any thing 
injurious to ail the king's ſubjects, or 
by omitting to do that which the com- 
mon good requires, e. 75 

2. Therefore private annoyances are not 
the ſubject of public proſecution, the 
injury muſt be repaired in a c/0// ac- 
tion, 8 144. f. 2 

3. Conſequently where the indictment 


charges the damage of private per- 


ſons only, it is bad, | 144 
4. It muſt be laid ad commune nocumen- 
tum, unleſs the ſubject neceſſarily im- 
ports a public grievance, 144. ſ. 4 
\ 5. The indictment of a common ſcold 
muſt be communis rixatrix, 145.1.5 


6. Common bawdy-houſes are indictable 

as common nuſances, Page 145. f. 6 
7. So rope-dancing, common gaming- 
houſes, unlicenſed play- houſes, — 


8. But neither an old nor a new dove- 
cote are nuſances, for the erecting 
them may be juſtified by preſcrip- 
tion, &c. 146. ſ. 8 


9. And a gate acroſs a highway, which 


has ſo continued time out of mind, is 
no nuſance, for the preſcription ſhall 
be intended ; but a new gate fo 
erected may be abated as a nuſance, 

| 146.1. 9 

10. Tallow boilers, brewhouſes, glaſs- 
houſes, ſwine-yards, a manufactory 
for acid ſpirit of ſulphur, &c. erected 
in improper places, may be nuſances, 
146. ſ. 10 


11. To divert the courſe of a navigable 
river, and, perhaps, to multiply inmates 
during the prevalence of a contagion, 
are nuſances, 147.1. 17 


12. To diſturb the neighbourhood with 
a ſpeaking trumpet ; to ſuffer a houſe 
to grow dangerouſly ruinous ; to ob- 
ſtruct the intercourſe of a public river; 
to damage a public highway ; to put 
an improper ſhip into Billing ſgate 
Dock, are nuſances, 147 ucti⸗ 

13. But an hoſpital for inoculation is 
not a nuſance; nor to lay bricks in a 
private fiſhery in the Thames; nor to 
violate a public law; nor to obſtruct 
a proſpect, 147 voti. 

14. And guære, if a coney-burrow is 2 
nuſance, ibid. 

15. By . & 10. Will. 3. c. 7. to make 

or let off fire works publicly, is a nu- 
ſance, | 147 

16. By 9. & 10. Will. 3. c. 17. all pri- 
vate lotteries, &c. are public nuſances, 

ibid. 

17. By. 6. Geo. 1. c. 18. ſ. 19. all pub- 

lic bubbles are nuſances, ibid, 


18. Any one may pull down a common 
nuſance, 148. ſ. 12 


19. And 
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19. And may juſtify a freſpaſi for that 
purpoſe, | Page 148 
20. And the plea need not ſtate that the 
party did as little damage as poſſible, 
ibid. 

21. Thoſe who have the fiſhery of a 
river, or thoſe who have a paſſage or 
eaſement therein, ſhall be obliged to 
abate a nuſance on ſuch river, if none 
are bound to do it by preſcription, 

a : 149. f. 13 

22. A common ſcold is puniſhable by 
. the ducking-ſtool, 


23. The puniſhment of common nuſance 
is fine and impriſonment, ibid. 


24. And the offender ſhall be ordered 
by the judgment to abate the nuſance 
at his own coſts, ibid. 


25. NusANCES TO HIGHWAYS, 199 to 
| 209 


26. Are puniſhable by inditmenrt in the 
court leet, | 152 


27. A common river is a highway, 714. 
28. A thoroughfare is a highway, 24:2. 


29. Nuſances in highways are not pu- 
dnihable by action, F it. 


30. Every way, from town to town, 


may be called a highway, ibid. 


31. To dig a ditch, or make a hedge 
athwart a highway, or to lay logs of 
wood therein, even though a paſſage 
may be obtained by windings and 
turnings through them, or doing any 
other a-t which renders the paſſage 
incommodious, or by ſuffering « 

! ditches to be foul, or boughs to over- 

lay the road, are nuſances, 153 


32, But it is no nuſance to unload bil- 


lets, unleſs they are ſuffered to re- 
main an unreaſonable time, {98 bid; 


33. An heir may be indicted for 4 Bu- 

ſance begun by his anceſtor and con- 
tinued by him, 4156 
34. An indictment for a nuſance muſt 
ſhew where it was done, 221 


35. But it is not neceſſary to mention 
the termini of the highway in which it 
was done; nor where there are two 


149. . 14 


vills, is it neceſſary to ſnew in which 
it lies, | Page 222 
36. For other matters relative to the ne- 
ceſſary allegation of the indictment, 


223 
37. Nuſances to turnpike roads, 244 
38. Nuſances to bridges; 251 


O. 


OATHS. 


He that demands ſurety of the peace 
muſt ſhew his grievance upon oath, 7 


OFFICE AND OFFICERS. 


1. In what caſes an office becomes for- 
feited by negligence, non-uſer, or 
corruption, „ 

4. 1 offices are not to be bought or 

old, 


72 
3. How officers ſhall be puniſhed for 
concealing offences, © A 
25 
PARDON. 


1. There can be no pardon of a recog- 
nizance of the peace before it 1s 
broken, 9 


2. In what caſe the benefit of a general 
pardon cannot be waived, 50 


PEACE. 
See BEHAVIOUR. 


1. Of what deſcription of perſons a juſ- 
tice of peace may, ex officio, and at 
diſcretion, demand ſurety of the peace, 3 


2. It was the principal duty of a conſer- 
vator to demand ſurety of the peace, 

| 5 4 notts 

3. Neither a ſecretary of ſtate, nor privy 
councillor, are conſervators of the 
peace, 4 
4. All 
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4. All perſons whatever under the 
king's protection may demand ſurety 
of the peace, Page 4. 1.2 

5. It has been queſtioned, whether Jews, 
pagans, or convicts in præmunire, 
have a right to it, 4. ſ. 3 


6. A wife may demand it againſt the 
outrageous threrts of her huſband; 
and a huſband may demand it againſt 
his wife, 4. ſ. 4 

7. If the marriage be diſputed, the 
Court will frame the recognizance ſo 
as not to admit the fact, 4 notis 


8. A juſtice of peace ought to grant it, 
on demand, againſt any perſon un- 
der the degree of nobility, of ſane 
memory, whether a magiſtrate or pri- 
vate perſon, and whether of age or 
not, c 


9. Infants and femes event ought to find 
ſecurity by their friends, ibid. 


10. The ſafeſt way againſt à peer is by 
application to the chancery or king's 
bench, ibid. 

11. Quære, If a joint recognizance may 
be taken for iurety of the peace, 3 

720124 


12. For what cauſes ſurety of the peace 
is grantable, 5 
13. By 21. Jac. 1. c. 8. all proceſs for 
the peace or ys behaviour, to be 
ranted out of the chancery or king's 
bench, muſt be upon motion, in open 
court, upon the oath of the party 
requiring it, &c. &c. &e, 2M 
14. In what caſes, under what circum- 
ſtances, and in what form, the court 
of king's bench will grant ſurety of 
the peace, 6 matis 
1c. In what manner ſurety of the peace 
is grantable by a juſtice of the peace, 


| 7. 1.9 
16. Of the execution of the writ of 
ſupplicavit, | 7. £10 


17. The warrant ofa juſtice of the peace 
upon ſurety of the gu can be ex- 
ecuted only by thoſe to whom it is 


directed, unleſs directed to the ſhe- 
rift, &. 7 
You. II. 


18. In what caſe the officer may carry 
the party to gaol, without another 
warrant, Page 7. 1. 12 


19. How the officer ſhall return the 
warrant if it be general, and how if 
it be ſpecial, 8. 13 


20. In what manner proceſs upon ſure- 
ty of the peace may be iuperſeded, 
8. ſ. 14 


21. By 21. Jac. 1. c. 8. all writs of 
/aperſedeas mult be granted upon mo- 
tion in open court, and ſurety, &c. 8 

22. What ought to be the form of the 
recognizance entered into upon tiling 
articles of the peace, 9. ſ. 15, 16 


23. A recognizance of the peace may 
be diſcharged by the demiſe of the 
king, or the party, if not previouſly 
forteited, 9. ſ. 17 


24. Bat a releaſe of the party at whoſe 
complaint it was taken is only an 
inducement with the Court to diſcharge 
it, 

25. The diſcontinuance of a recogni- 
zance is a ground for diſcharging it, 

| 19 

25. A recognizance cannot be 28 
ed or releaſed before it is broken, 

ibid. 

27. The executors of ſureties to a re- 
cognizance continue bound for their 
teſtators, ibid. 


28, A recognizance by ſupplicauit need 
not be certified without certiorari is 


brought, 10. ſ. 18 


29. A recognizance of the peace, taken 
below, maſt be certified to the next 
ſcion by force of 3. Hen. 7. c. 1. 

10 

30. If the party then make default, the 
recognizance then ſhall be certified 
Into che ſuperior court, ibid. 


31. But the ſeſſions have a diſcretion, 
upon cauſe ſhewn, to excuſe his des 
fault, ibid. 


32. The ſeſſions cannot proceed for the 
forfeiture. —But upon eſtreating the 
recognizance, the courts at Wiltmine 


24 fer 
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fer ſhall proceed to rec ver it by 
faire facias, and not by indictment, 
| Page 10 


33. Quære, If the ſcire facias muſt ſhew 


the day on which tie ſeſſions were 


holden, bid. (N) 


34. A recognizance of the peace may 
be forfeited by any actual violence 70 
any perſou wwhatſcever, 10. ſ. 20 

35. Or by any treaſon againſt the king, 
or unlawful aſſembly, or even by 
words tencing to a breach ot the 
peace, 11 


36. But bare words of heat and choler 
15 not a cauiz of forfeiture, ibid, 


37. There are alſo many actual aſſaults 
on the perſon of another which do not 
amount to a ſorfeiture of ſuch re- 
COgnizances, 423 


38. A variety of ſuch aſſaults enume- 
rated, ibid, 


39. A ſervant is liable to ſuch a for- 
feiture for beating another in defence 
of his maſter's ſon— but not in de- 

- fence of his maſter, 11 


40. Nor can a tenant beat another in 
deſence of his landiord, 12 


41. But a bare treſpaſs, without yio- 
tence, is not a cauſe of forfeiture, 12. 


ſ. 25 


42. Violence in any athletic ſport, as 
cudgels, &c. is not a cauſe of for- 
tetture, but a wound given in playing 
with raked ſwords is, 12. ſ. 26 
43. A wound given by miſchance or 

negligence is no cauſe of forfeiture, 
2 12. f. 27 
44. Such a fecognizance ſhall not be 
forfeited, except for ſome wil 
breach of the pace, Tia. 


PEERS. 
. How far ſurety of the peace may be de- 
= manded for or againſt a pcer, I; 
PENAL STATUTE. 
a In what caſes an offence which is evt- 


+ dently., witlup -the meaning of the 
#2, words, but out of the expre!s letter, 


of a penal ſtatute, ſnall be conſtrued 
to be within the purviews of it. Page 
63, 04 


PERJURY 


1. Is the taking abſolutely a wilful 
falſe oath, required in ary judicial 
proceeding, and mate rial to the point 
in queſtion, whether it is believed or 
not, c. 69 


2. It muſt be deliberately taken, and 
not the effect of ſurpriſe, inadver- 
tency, or miſtake, . 2 


3. It muſt be taken before thoſe who 
zre empowered to adminiſter juſtice, 
and who have a competent juriſdic- 
tion of the ſubjeR-matier, 84. ſ. 3 


4. As before perſons authorized by the 
ling to examine witneſſes ; or in a 
court of record upon itlue therein; 
or before any court of equity, ſpiri- 
tual or other lawful court, whether of 
record or not; or before perſons au- 
thorized by ſuch courts, as the ſheriff 
upon a writ of enquiry, ' n 


5. So it is perjury to ſwear to a greater 
ſubſtance than a man poſſeſſes, in 
juſtify ing bail; it may be commit- 
ted in wearing the peace againſt 
another before a juilice ; or reſpect- 
ing forfeitures, or defective titles to 
land before commiſſioners, 85 


6. But no oath of a mere private nature 
can be the ſubject of perjury, 761. 
7. Neither can any promitiory oaths ; 
and therefore official oaths for the 
true performance of duty cannot de 
puniſhed as perjuries, but ſuch an of- 
tender 1s liable to a ſevere fine, 86 


8. No perſon can be indicted for perjury 
in 2 falſe oath adminiſtered by a per- 
jon who has not competent and law- 
ful authority in the ſubject-matter on 
which the oath 15 taken, 86. f. 4 


9. Therefore guære, if even a magiſtrate 
is juſtifiable in adminiſtering a volun- 
tary oath upon an extrajudicial mat- 
ter, 86 mnotis 


10. No oath adminiſtered by perſons 
under an aſſumed authority, from 
| Court 
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courts of juſtice can be the ſubjeR of 
perjury, Page 86, 87 
rr. But perjury may be committed in 
oaths adminiſtered under the autho- 
rity of a commiſſion, after it is de- 


termined by the demiſe of the crown, 
8 


12. And qguere, if perjury may not be 
committed in proceedings which are 
afterwards reverſed for error, 87 


13. Perjury may be aſſigned on an oath 
ſtated to have been taken before one 
of the judges of aſſize, although the 
caption recites the commitiion in 
which both are named, and the re-. 
cord of ii prius prove it to have been 
taken, as the form is, before them 


both, 87. (N) 2 
14. In what oaths perjury may be com- 
mitted, 87. 1.5 


15. It is not material whether the fact 
ſworn be true or faiſe, 88. 1.6 


- 16, It is ſaid the oath muſt be abſolute 
(but this has been determined other- 
wiſe), and a man who ſwears that 
« he believes” any thing to be true 
which he knows to be falſe is guilty 
of perjury, 88. ſ. 7 

17. The oath muſt be material to the 
matter 1n queition, 89. 1.8 

18. But quere, if it be not directly ma- 
terial, yet ſo circumſtantial as to bias 
the opinion of the jury, whether it 
ſhould not be puniſhed as perjury, 89 


19. A defendant in ſwearing to an an- 
ſwer in equity may be guilty of per- 
jury, although the fact to which he 
ſwears is not required to be anſwered 
by the bill, 90 

20 So perjury may be committed in an 
oath tending to extenuate or aggra- 
vate the damages, as well as in an 
oath which is direct to the iſſue, go 


21. The degree of materiality is not 
neceſſary to be proved, nor is it ne- 
ceſſary fur the evidence to be ſuch as 
will intitle the party to recover ; but 
it is incumbent on the proſecutor to 
prove the materiality, g1 


. 


22. It is not neceſſary that the oath 
ſhould be believed, or that the party 
ſnould be injured by it, Page g1. ſ. 

23. But on a proſecution for the perjury, 
it will be credited until it is diſprov- 
ed by two witneſſes, for which pur- 
poſe the party complaining of the 
perjury is not an admiſlible witneſs, 

91. (N) 4 

24. OF PERJURY BY STATUTE, 92. 

; ſ. 11 

25. By 8. Eliz. c. 9. whoever ſhall be 
convicted of perjury upon that ſta- 
tute ſhall forteit 20l. ſuffer ſix months 
impriſonment, be rendered incapable 
of being a witneſs until the judgment 
be reverſed ; and then he ſhall be lia- 
ble in damages to the party grieved, 

93. 1.13 

26. If he ſhall not have property to the 
value of zol. he ſhall have both his 
ears nailed to the pillory, 93. ſ. 14 


27. One moiety of the forfeiture to the 
king ; the other to the party grieved, 

| ibid. 

28. The quarter- ſeſſions may enquire of 
perjury on this ſtatute, ibid. 
29. But the juſtices have no juriſdiction 
over this offence at common law; and 
indictments are uſually preferred at 
the aſſizes, 3. (N) 5 
30. The ſtatute not to extend to ſpiri- 
tual courts, 95. 1.5 


31. Nor ſhall the ſtatute reſtrain the 
common-law puniſhment, ſo as the 


judges do not inflict / 5 than the act 
preicribes, 94 


32. Therefore the king's bench may in- 


flict ſine and pillory, without inquir- 
ing of the lands, 94 
33. By 2. Geo. 2. c. 25. judges may, 
over and above the ſaid puniſhments, 
order the offender to be ſent to the 
houle of correction, or tranſported for 
any term not exceeding ſeven years, 


34. In a proſecution on 5. Eliz. the 
words of the fat ite mult be exactly 
purſued, 94. f. 17 
242 35. It 


A TABLE OF PRINCIPAL MATTERS. 


35. It muſt alio expreſsly alledge, that 
the defendant was ſworn, Page 94 


36. Bu: it need not ſtate, that the per- 
jury was committed by means of {ub- 
ornation, &c. 95 


37. But no one can be guilty of perjury 


upon this act who may not, poſſibly, 


be guilty of the ſubornation, 95. 1. 19 


38. No indictment, or criminal informa- 
tion, hes upon this ſtatute, 96 


39. The ſtatute extends to no other per- 
jury than that committed by a ir- 
aeſs, 96. ſ. 20 


40. And a fulſ affidavit agalnſt another 
in a court of juſtice is not within the 
act, | N. 81 
41. And guæ re, If a falſe oath upon a 
writ of enquiry is within it, 97 
42. But if the defendant ſhould, 12 He 
Face of the Court, confeſs an affidavit 
to be falſe, the common pleas has 
puniſhed the offender under chis act, 


97 (N) 


43. The cath mult be to the prejudice 
ot another, g8. f. 22 
44. And the party who complains muit 
have been actually grieved by it, and 
be ſo proved, 98 


45. And the manner in which the ſalſe 
oath conduced to the prejudice muſt 
be ſet forth, ibid. 

46. By a poſitive avermert, and not by 
way of innuendo, i 

47. Therefore where the party is berefit- 
ed by the perjury, the offender cannot 
be proſecuted on this ſtatute, 99 


48. So alſo it muſt _ to have been 
committed in a cauſe properly depend- 


ing between the plaintiff and the par- 


ty for whom the offender was exa- 
mined as a witneſs, 99 
49. By 8. Geo. 1. c. 6. perjury may be 
aſſigned upon the quakers affirmation, 

| 91. f. 24 


co. By 31. Geo. 2. c. 10. perjury to 


obtain the probate to a ſcaman's will, 
or letter of adminiſtration to his 
effects, is DEATH WITHOUT CLER- 
GY, | 


100 


jbid, 


51. By 28. Geo. 2. c. 13. perjury, in 
ſheriffs or officers, upon any of the 
matters of the act, incurs 5ool.—and 
1 committed by a priſoner, intending 
to take advantage of the act, is death 
without clergy, Page 100. (N) 6 


52. How perjury ſhall be charged and 
aſugned by 23. Geo. 2. c. 11. 100. 
. 6. 27 


53. How the Court will treat an indict- 
ment ſeemingly defective, ibid. (N) 8 


54. The Court may order perjured wit- 
neſtes to be profecuted, &c. 101. ſ. 28 


55. By 12. Geo. 1.c, 29. attornies who 
ſhall practiſe after having been con- 
victed of perjury ſhall be traniported 
for {even years, 101. f. 29 


ETC ONIN G. 

1. By 13. Car. 2. c. 5. no addreſs to the 
king or parliament, for alteration of 
any matter of church or fate, ſhall 
be ſigned by more than twenty per- 
ſons, unleſs firſt conſented to by three 
juſtices, grand jury, or lord-mayor, 
Kc. on pain of 100l. 70 

2. By 1. Will. & Mary, c. 2. it is de- 
clared to be the right of the ſubjects 
to petition the king, and that all pro- 
ſecutions for ſo doing are illegal, 70 


3- But this act does not repeal 13. Car. 2. 
C. 5. | 70 
4. How far, and in what caſes, a peti- 


tion to parliament may be deemed li- 
bellous, 12g 


PICTURES. 


Pictures maliciouſly drawn and exhibit- 
ed may be libellous, 127. ſ. 2 


E. 


How an indictment for a nuſance muſt 
deſcribe the place, 219 to 223 


PLAYS AND FLAYHOUSES. 


1. A playhouſe may become a common 
nuſance, if it draw together ſuch 
numbers as become inconvenient, 145 


2. By 10. Geo. 2. c. 28. actors of plays 
in unlicenſed houſes. are deemed 
rogues 
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ropues and vagabonds, &c. and are 
liable to a penalty of gol. Page 531 
3. A true copy of all dramatic works 
ſhall be ſent to the lord chamberlain 
fourteen days before repreſentation, 
ſigned by the manager, &c. on pain 


of gol. 532 
4. The lord chamberlain may prohibit 
the repreſentation, ibid. 


5. Plays acted in public-houſes ſhall be 
deemed to be acted for hire, &c. ard 
liable to the abo e penalties, bid, 

6. The manner of recovering the penal- 
ty, ibid, 

7. By 17. Geo. 2. c. 5. all common 
players deemed rogues and vaga- 


bonds, | 5 9 


POSSESSION. 
1, Where two claim land, the poſſeſſion 
is in him who has the right, 39 


2. How far the poſieſſion ſecures a man 
from the guilt of a forcible entry, 
ibid. 


3. When poſſeſſion bars reſtitution, 44 


to 51 
POSSE COQMIFATUS. 


1. The ſheriff may raiſe it, to enable 
him to execute a writ of reſtitution, 
46. f. 52 

2. A juſtice may raiſe THE PossE to 
remove a forcible entry or detainer, 
2.1 2 


* Sheriffs and juſtices may raiſe it 
execute the king's writs, if they ap- 
prehend reſiſtance, ibid, 

4. Sheriff, under-ſheriff, conſtables, and 
every peace-officer, may raiſe it to 

* ſupprels a riot, 55 

. The manner in which the power of 
the county ſhall be ufed, 60, 61 


PRETENDED TITLES. 


The offence of buying or ſelling pre- 
tended titles deſcribed, 


r. In what manner nuſances relating to 
ublic-houſes are prevented and re- 
Urained by the common laws 267 


10. Of the forfeiture of ſuch recogni- 


353. e. 86 
PUBLIC-HOUSES. | 


2. By whom public-houſes are to Fe 
licenſed, Page 209 to 273 

3. At what ze ſuch licence ſhall be 
granted, 27 

4. In what manner the Jicen/ſing-day 
ſhall be appointed, ibid. 

5. In what manner licences ſhall be 

granted in cities and corporations, 

| 271 

6. The manner of obtaining a licence for 

a new houſe, ibid. 
7. The manner of continuing a licence 
to an old houſe, 272 to 275 
8. Vhat perſons muſt take out licences, 
| 275 to 279 

9. How the recognizance ſhall be taken, 
279 


zance, ä 280 


11. The method of ſuppreſſing an unli- 
cenſed houſe, 282 


12. The penalties for ſelling, ale, heer, 
or ſpirituous liquors, without licence, 


283 
13. Of extortion uſed by perſons keep- 
ing public-houles, 287 


14. Of publicans ſuffering tippling and 
drunkennels, - 288 


R. 
REBELS. 


Sz? TREASORN. 


Private perſons may arm and afſemble 
to oppoſe and ſuppreſs rebels, 22. 57 


RECORD. 
1. In what caſe a record may be avoid. 
ed by an averment of uſury, 385. ſ. 63 
2. Nul tiel recor{ a good plea to mainte- 
nance, 404 
3. In whatcaſes the record of juſtices 
for a-riot may be traverſed, 59. 61 


Qq 3 4. A 
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4. A record of forcible entry may be 
traverſed, Page 31 


REPUGNANCHY: 


In what caſes it witiates an indictment, 
66 


RIOTS,ROUTS, AND UNLAWFUL 
ASSEMBLIES. : 


1, A RIOT is a tumultuous diſturbance 
of the peace by three perſons or more, 
&c. &c. | 


2, Force and violence in the proſecution 
of an illegal act makes the offenders 
- Tloters, 1 


3. But to effect a legal a2, even forcibly, 


by means of numbers, will not make | 


the actors rioters, 53 


4+ Yet they are anſwerable for any need- 
l:fs outrage, 83 
5. If numbers meet together innocently, 
as at a wake or fair, and a quarrel 
enſue, they are not rioters, but af- 
frayers, 13. 1 3 
6. Otherwiſe if they had formed parties 
under the pledge of mutyal aſuſtance, 

| 33 

7. Eſpecially if the notice of their con- 
federacy be for illegal purpoſes of 
a private nature, as puling down 
bawdy-houſes, &c. 54 
8. And thoſe who join ſuch a confede- 


racy, after it is once formed, are 
equally guilty, 5 ibid. 


The enterprize muſt be accompanied 
with ſome efer of violence, eicher to 
the perion or poſteſiion of another, 

594. 4 

10. Therefore riding armed, in 4 man- 
ner conducing to terror, is only an 
unlawful afembly, and no: a riot, 54 


1. But the ſhew of armour, threatening 
ſpeeches, turbulent geſtures, &c. are 
ſufficient ers of. violence to main- 
tain that the riot was zz 1crorem pe- 
felt ; for it muſt be fo laid to be 
done, 5 

ra. But if any number aſſemble, without 
tircumijunces of terror, to do an act, 


c. 66 


under a pretended right, they are not 
rioters, | Page 55 
13. Nor to do an act contrary to the 
common law or ſtatute: as to cele- 
brate maſs, &c. if they perform it 
peacca''y, | | ibid. 
14. If che object of an aſſembling be of 
a public nature, as to pull down all 
bawdy-houſes, &c. ſuch rioters will 
be guilty of treaſon, 5 55 ſ. 6 
15. And ri vate redreſs, even where 
authorized bv law, muſt he executed 
in a peaceable manner, or the offend- 
ers, if to the number of three or 
more, will be rioters, 8. £7 


16. But, perhaps, the juſtice of ſuch a 
caſe, though riotoully purſued, would 
mitigate the offence, 56 


17. A rout ſeems to be an unlawful 
aſſembling of perſons with an 7utention, 
and actually movirg to do a thing, 
the execution of which would make 
them rioters, Es "A 


18. Ax UNLAWFUL ASSEMBLY is an 
aſſembling with circumſtances of ter- 
ror, with or without an 7 tentien to 
do a riotoas act, but neither execut- 
ing it, or making any moticn towards 
it, 56. 1.9 

9. For a man cannot rtumulizoufly aſ- 
ſemble even his friends for the defence 
of his perſon, as he may for the defence 
of his e, ; but he muſt ſeek his 
ſecurity by obtaining ſureties for the 
peace, - 56. ſ. 10 


20. All peace-officers may ſuppreis a riot 
and command the aſſiſtance of other 
perſons for that purpoſe, 1 

21. And as private perſons may ſuppreſs 
an affray, & Hrtiori they may af/i/? 
and arm themſelves to ſuppreſs a 
riot, 67 

22. Riots which ſavour of rebellion they 
may certainly interpoſe to ſuppreſs; 
for, on ſuch occaſions, no remedy can 
be too ſharp or ſevere, ibid. 


23. By 1. Geo 1. c. 5. if twelve perſons, 
riotouſly aſſembled, fhall ſo continue 
together for one hour after procla- 
mationthey may be apprehended by 

a pcace- 
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a peace- officer, and carried before a 
magiſtrate; and if the rioter happen 
to be killed, the officer ſnall be diſ- 
charged, 


24. Perſons not actually engaged, but 
only aiding, &c. are principals in 
the ſecond degree under this at, 57. 

Nete in mar. 


25 But this ſtatute does not abridge the 
authority which either officers or pri- 
vate perſons have at common law, 


5 £149 


36. By the common law, rioters may 
be puniſhed, according to the degree 
of the offence, by ſine and impriſon- 

ment, pillory, and forfeiture of lands, 
Ks 58. . 13 


27. Corporators puniſhable in their na- 
tural capacity for ſuffering riots with- 
in their juriſdictions, 


28. Women are puniſhable as rioters, 
but not infants wanting diſcretion, 
29. By 34. Edw. 3. c. 1. one juſtice of 
the peace has authority over rioters, 
to reſtrain, arreſt, and chaſtiſe them, 


. x5 


30. He may authorize their arreſt 6y 
parol, and commit for not giving 
turenes, 58. 1. 16 

t. But one juſtice cannot by virtue of 
this act record a riot, or eaquire of it 
after it is over; but he may by virtue 
of the ſſatute of Noribampten; becauſe 
under the firit he acts miniſterially, 
and under the ſecond judicially, 59. 


* 
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32. And where a juſtice is authorized to 
make a record, the fact he records is 
not traverſable, 59 


33. By the common law, as a conler- 
vator, and by 17. Rich. 2. c. ö. a juſ- 
tice may raiie TH& POSSE to ſuppieſs 
a riot, | | 59. 1. 18 

34. By 13. Hen. 4. c. 7. two juſtices, 
with the ſheriff, may record a riot, 
and convict the offenders in the man- 


ner deſcribed by 34. Edw. 3. c. 1. 
| 60. 1,19 


Page 57. 1, 11 


58. 1.13 


35- And for the purpoſe of ſuppreſſing 
the riot, they may raiſe THE POSSE, 
which even noblemen are obliged to 
attend, who may arm themſelves with 
proper weapons, Page 60. 1. 20 


36. And this they may do, not only up- 
on view, but information of the riat, 
and upon ſeeing any detached parties 
ot the rioters ; yet if they alarm the 

county frivolouſly, they ſhall be pu- 
niſhed, 61. 1. 22 


37. After view they may record the 
riot, although the rioters are in cuſto- 
dy, and upon freſn ſuit may retake any 
who ſhall eſcape; hut aſterwards the 
record muſt be ſent to the king's 
bench, and proceſs to retake. mult 
thence iſſue they may, however, at 
any time arreſt rioters to compel ſure- 
ties for behaviour. Gt 

38. If one bound by a recognizance of 
the peace be included in the record 
of the riot, the production of it againſt 
him is conclufive, 04: 26 

39. But if the record contain a charge 
of felony, or maim, or reſcous, yet it 
is concluſive only as to the riot, 62. 

x ſ. 26 

40. This record, being a conviction, 
ought to be certain and very circum- 
ſtantial; it ſhould ſhew that the par- 
ties are guilty, and how far guilty 
within the ſtatute ; that the juſtices 

have purſued their power, &c. 62. 
1 27 

41. Ilow ſuch convicted rioters may be 
puniſhed, | 62. 1. 28 

42. By 13. Hen. 4. C. 7. if the rioters 
are diſperſed before the two juſtices, 
{heriff, or under-ſheriff, arrive, the 
juſtices (without the ſheriff, p. 63. 
{. 33.) may, within a month after, 
enquire, hear, and determine the 
offence according to law, 63. ſ. 29 

43. By 19. Hen. 7. c. 13. the ſheriff, 

for this purpoſe, 13 directed to return 
a jury of 24 perſons, &c, who ſhall 
be fined for diſobedience, - 63: i. 39 

44. It is not ſettled whether the power 
of the juſtices is conſined to a lunar 
or calendaꝝ month, 63. {.31 

244 45, but 
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45. But this authority extends to all the 
Juſtizes within the county, who may 
award proceſs under their own teſte, 
e.-} Page 64. 1. 34 


46. It is queſtionable whether the juſ- 
tices can diſcharge rioters upon ſub- 
mitting to a fine, without impriſon- 
ment, : 64. ſ. 35 

47. Formerly rioters might be fined 
both by the juſtices and by the far- 
chamber, © | 64. ſ. 36 


48. By 13. Hen. 4. c. 9. the juſtices 


and ſheriff may certify the record to 
the privy (Lide p. 66.1. 41.) council; 
which ſhall have the effect of a PE- 
SENTMENT, and the offender may 
be tried thereon ; but the certificate 
may be traverſed and tried in king's 
bench ; and if the offenders do not 
appear on proclamation, they ſhall be 
attainted of the riot, 65 


49. Puniſhment and proceſs again! the 
jury, if they are guilty of mainte- 
nance, &c. 65. 648 

50. The certificate may be made by the 
juſtices who recorded the riot; but it 
is moſt 47 to be made by thoſe 
who tcok the enquiry, 65. 1. 39 

c1. And if they neglect ſo to do, they 

| ſhall torteir 201. | ibid. 


52. And the ſaid certiſicate muſt be 
made within a month aſter an en- 
quiry, 

53. And if the enquiry be obſtructed, the 
certificate ſhould contain the cauſes of 
the obſtruction, ibid; 


54. If there be any variance between 
the inquiſition and the ceriticate, 
that which is moſt for the king's ad- 
vantage ſhall be preferred; but gag re, 

if they differ only in the time, 66. 


ſ. 42 


55. And the certificate being in the na- 
ture of an indictment, it ſhould be 
certain and circumſtantial; but guerre, 
if the addition of the offenders need 
be inſerted, 66. ſ. 43 


36. And if the juſtices negle@ to put 
13. Ben. . c. 13. inio execution, 
they ſhall forfeit 1col. | 


67 


66. 1.40 


57. But to incur this penalty the juſtices 
muſt live within the county; and if 
any juſtice execute the act, it excuſes 


the reſt, 07. 1. 45, 46 


53. Only thoſe who dwell neareſt the 
riot are liable; but if the neareſt 
juſtice die, the next in vicinity is 
bound to execute the act; and if any 
others, on notice, of which the noto- 
riety of che fact is ſufficient, neglect 
to ſupply their default, they are fine- 
able, 67. ſ. 47, 48, 49. 52 

£9. A partial execution of the act will 

not excuſe from che penalty; but it 
is only in enormous riots, as rebellion 
or inſurrections, that they are liable. 
. OE = Sy; $40, $1 

60. No acquieſcence of the parties will 

excuſe the Juſtices, 68. ſ. 53 


61. How rioters may be outlawed, 68 


62. The penalties of the foregoing ſta- 
tutes found ine ffectual; therefore by 
1. Geo. 1. c. 5. if twelve or more, 
riotoully aſſembled, do not diſperſe 
upon proclamation by the wes wat 
but thall continue together for one 
hour afterwards, or thall hinder the 
magiſtrate from making the procla- 
mation, they ſhall be telons without 

benefit of clergy, 68, 69 

63. And if any pr/ens, riotouſly aſſem- 

fled, ſhall Audi or begin to pull 
down any church, chapel, or any 
building for religious worſhip regiſ- 
tered according to 1. Will. & Mary, 
c. 18. or any dwelling-houſe, barn, 
ſtable, or other outi.oute, felony with- 
out clergy, | 69. ſ. 58 


64. 'The inhabitants or the hundred 
made liable, 69. ſ. 59 
65. By 9. Geo. 3. c. 29. the above pe- 
nalties extended to the riotous demo- 
lition of mills, | 69. ſ. 60 
66. By 13. Car. 2. c. 5. no petition 
ſhall be ſigned by more than 20 per- 
ſons, &c. 70. F 61 


RIDING AR M E D. 


1. By 2. Edw. z. none, except the king's 
attendants, or officers and their aſ- 
ſinants executing his precept, or 

e upon 
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upon a cry of arms, ſhall appear 
armed before any juſtices ; nor ride 
armed in fairs or markets, on pain of 
forfeiting their armour and impriſon- 
ment, Page 20. 1.4 


2, And all juſtices, magiſtrates, and 
peace-officers are to execute this act, 
upon pain of punithment by the judges 
of aſſize, x 25 

3. Proceedings may be either ex officio 
or by writ out of chancery; but a re- 
cord of them ſhould be made and re- 
turned, if done ex efficra, into the 
exchequer ; if by writ, into chancery, 

21.1.5 


4. Offenders may be impriſoned not only 
upon view of the offence, but upon 
an inqueſt taken of it, 21.1.6 


| 5- The under-ſheriff may execute the 
writ officially, except it be ſpecially 
directed, | 31.4 7 


6. None ſhall wear armour publickly 
upon er of protecting his per- 
ſon; but a man may aſſemble his 
» neighbours to protect his houſe, with- 
out incurring the penalties of the 
ſtatute, 21.1.8 


7. But no wearing of arms is within the 


ſtatute, unleſs they are ſuch as may 
terrify; therefore the weapons of 


faſhion, as ſwords, &c. or privy coats 


of mail may be ſafely worn, 21. ſ. 


$. Neither are thoſe within the inten- 
tion of it who arm for the purpoſe of 
ſuppreſſing dangerous, tumultuous, 
or noiſy inſurrections, 22, 1. 10 


RIVER. 


2. It is a common nuſance to divert part 
of a navigable 1iver ſo as to weaken 
its current, 147 

2. So alſo to lay timber in a public ri- 

ver ſo as to obſtruct its intercourſe, 

a 147 notis 


3. To place a dock in a public 
navigable river, however beneficial 
to the repair of ſhipping, is a nu- 
ſance, | ibid, 

4. Who are bound to remove a nuſance 
in an inland river, 147 


5, A river, common to all men, is called 
a highway, Page 152 


RUMOURS. 


Spreading falſe rumours, to enhance the 
price of victuals, &. is highly cri- 
minal, 317 


8. 


S ALT- PET RE 
May be freely imported, 


SCANDAL, 
See LiBEL, COnSPIRACY. 
In malicious proſecution, it is no excuſe 


for the defendant, that the indict- 
mentdid import no manner of ſcandal, 


119 


296 


 SCIRE FACIAS. 
See PEACE. MoNoPOLY. 


SC OLD. 


1. How an indictment againſt à commos 
ſcold, as a common nuſance, muſt be 
worded, 144 


2. In what manner a common ſcold ſhall 
be puniſhed, 149 


SCRIPTURE. 


The king may grant the excluſive right 
to print the holy ſcriptures, 297. ſ. 18 


SEDUCTION. 


The bare ſolicitation of chaſtity is not 
an indictable offence, 135 


SERVANTS. 


1. It is no forfeiture of a recognizance 
of the peace, &c. for a maſter to chaſ- 
tiſe his ſervant, 11 


2. Nor for beating another in defence 
of his ſervant, iz 


3. A ſervant is liable to ſuch forfeiture 


for beating another in defence of his 


12 


4. A 


maſter's ſon, 


b 
y 
0 


4. A ſervant may not lay out his own 
money to maiulain his maſter's ſuit, 
Page 400 


SHE RI F F. 


1. A ſheriff is puniſhable for perſuading 
a jury to underprize goods, in the 
execution of a fieri facias, 72 

2. The duty and power of ſheriffs to 
ſuppreſs riots, 60 to 67 

3. In what caſes he has power to raiſe. 
the poſe comitatus, 46. 53.57. 59, 60 

4. Where he ſhall be deemed guilty of 
extortion, 79 

5. In what caſe an under-ſheriff may 


execute a writ directed to the ſheriff, 
: 21 


SIGNS. 
1. Libel may be either by words, pic- 
tures, or ſigns, 127 


2. An inn-keeper ſhall be obliged to en- 


tertain his gueſt, notwithſtanding he 


does not hang out a ſign, 267 


E. 
See PEN AL STATUTE. 


1. The miſchief complained of in the 
preamble of a ſtatute ſhall be con- 
ſidered in conſtruing the words of the 
ena ding Clauſe, 48.1. 57 
2. Statutes for the preſervation of the 
public peace, ſhall receive a liberal 
conſtruction for the advancement of 
juſtice, 5 8. ſ. 16 
3. In what caſe a ſtatute ſtall be equi- 
tzbly conſtrued, 33. . t5 
4. judges are bound, ex i io, to take 
notice of a public ſtatuie, 419 


SUPERSEDEAS. 
1. In u hat cafes a warrant for ſurety of 
the peace may be /uper/eded, B.1, 14 


2. How a reftitution on an indictment of 
foicibie entry may be /uper/eded, 49 
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TENANT, TENEMENT, AND 
TENURE. 

1. How far @ tenant may maintain his 
lord, Page 399 
2. The word © tenement” too uncer- 
tain in an indictment of forcible en- 
try, 39 
3. How far pron are bound by tenure 
to repair highways and bridges, 156, 
| 231, 222 


TEES B. 


For the offence of buying or ſelling a 
pretended title, 417 


TRAVERSE. 
1. In what caſe theattorney-general may 
take a traver/eupon atraverſe, 2 59. ſ. 5 


2. How preſentments are traverſable, 
; | 212 


3. A juſtice's record of a riot, in what 
caſes not traverſable, 59. 62. 


4. A record of a forcible entry not tra- 
verſable, | 39 


5. Whoever has power to try the prin- 
cipal matter, may alſo try a traverſe 
of any incidental matter neceſſary for 
the determination of it, 29. 47. 64 

6. How an indictment of forcible entry 
is to be traverſed, and what is to be 
done on ſuch traverte, 49 


TRUST. 


Lands ſettled in truſt for the repair of 
the ne EN e in what manner, and 
under whoſe directions, they are to 


be managed and employed, 171, 172 
TH. 


1. In perjury, it is not material whether 
the fact which is ſworn be in itſelf 
true or falſe, it is ſufficient that the 
{wearcr did not know it to be true, 


| | 88. ſ. 6 
2. It is no juſtification of a libel that 
the contents of it are true, 128 


3. The 
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3. The reaſon why, in a libel, truth is 
no juſtification, Page 128 notis 


TURNPIKE ROADS. 
1. The appointment and qualification of 


the truſtees of turnpike roads, 225 to 


| 231 

2. Of the manner of erecting weighing 
machines; the weight allowed; and 
additional toll, 231 to 236 
3. The kinds of carriages and wheels 
allowed on. turnpike roads, 236 to 
240 

4. What perſons and carriages are ex- 
empted from the payment of toll, 

| 240 to 242 
5. Of the ſtatute duty ; who are liable ; 
and the manner in which it ſhall be 


performed or compounded for, 242 


6. In what manner materials, for the re- 
pair of turnpike roads, may be ac- 
quired, 242 tO 244 


7. In what manner nuſances to turnpike 
roads may be removed, 244 to 246 
8. Of ſubſcribers and mortgagees, 246 
"40 366 

9. In what manner ſurveyors, gate- 
keepers, and other officers, may be 
appointed and removed, 248 to 250 
10. In what manner altered roads ſhall 
be repaired, 250 
11. Eo far the powers cf the Highway 
Act may be adopted, 251 
12, Of the mode of proceeding, 251 to 
| 257 


U.V. 


VAGRANTS. 
1. Who ſhall be deemed idle and diſor- 
derly perſons, 537 to 538 
2. Who ſhall be deemed rogues and va- 


gabonds, $39 


3. Who ſhall be deemed incorrigible 
rogues, 542 


8. As to vagrants not paſſable, 


4. In what manner vagrants may be ap- 
prehended, Page 543 
5. What rewards may be given for ap- 
prehending vagrants, 544 
6. In what caſes a privy ſearch may be 
made, and how the. offenders may be 
examined and dealt with, 545 
7. In what manner vagrants, whether 
Engliſh, Scotch, Irijh, or perſons cor- 
rected and diſcharged, may be paſſed, 
548 
558 
9. In what manner vagrants may be pu- 
niſhed, 559 
10. Of harbouring vagrants, 56 
11. Penalty on officers for neglect of 
duty, 552 


VENUE. 


1. In an information for uſury, the place 
where the corrupt bargain was made 
muſt be expreſsly ſet forth, 385 


2. Uſury in one county, pleaded in bar 


to a bond in another county, ſhall be 
tried where the uſury is alledged, 
161. 


VICTUAI.S AND VICTUALLER, 


1. Merchant ftrangers may ſell imported 
victuals in the groſs, 318 


2. By 23. Edw. 3. c. 6. all dealers in 
any kind of victuals ſhall ſell for rea- 
ſonable profits, and the chief officers 
of towns ſhall ſee they do fo, on pain 
of treble value of the thing exorbi- 


tantly fold. 319 
. How butchers ſelling unwholeſome 
meat ſhall be puniſhed, ibid. 


4. By 4. Hen. 7. c. 3. no beaſts ſhall be 
killed in walled towns, ibid, 


5. By 21. Hen. 8, c. 8. calves ſhall be 
killed at certain times only, ibid. 
6. By 1. Jac. 1. c. 22. no calves ſhall be 
killed under five weeks old, ibid. 


7. By 22. Hen. 8. c. 6. butchers ſhall 
not keep tan houſes, ibid, 


8. Whether they may fell to one ano- 
ther, ibid. 
| 9. Aliens 


9. Aliens amie may diſpoſe of their vic- 
tuals, 
10. By 25. Hen, 8. c. 2. the lord chan- 
cellor, &c. may ſet the prices upon 
victuals, | 320 
11. This ſhall not reſtrain officers of 
cities, &c. having authority to ſet the 
prices of victuals, ibid. 
12. By 2. & 3. Edw. 6. c. 15. if any 
butchers, brewers, bakers, poulterers, 
coak3, coſters, or fruiterers ſhall con- 
ſpire to raiſe the price of victuals, &c. 
they ſhall forfeit, &c. ibid, 
13. By 2. Geo. 3. c. 14. no brewer, 
innkeeper, viQtualler, ſhall be ſued 
for advancing the price of ſtrong 


beer and ale in a reaſonable degree, 


321 


VI ET ARMIS. 
1. The words vi et armis, ſhall be im- 
plied in an indictment for forcible 
entry manu forts, 44. 1. 44 
2. An indictment for Ropping a high- 
way in a man's own ground 1s good 
without the words wi & arms, 222 
3. In ſcire fucias on a recognizance for 
the neace, contra pacem are ſufficient 
Without vr et arms, 10. ſ. 19 


VILLAINOUS JUDGMENT. 


z. It is puniſhment inflicted by the 


common law, 125.1.9 
2. It was formerly inflited for conſpi- 
| racy, ibid. 
3. Itis now obſolete ; no inſtance of it 
ſince Edw. 3. 125 


UNLICENSED HOUSE. 


- $.6PUBLicHovsts, Bawy v ousks. 
1. Houſes of public entertainment, within 
twenty miles of London, deemed diſ- 
orderly unleſs licenſed, 137 
2. The form of the licence, 138. ſ. 3 
Iouſes ſo licenſed to be diſtinguiſſied 
by ax 1KSCRIPTION, 
4. Eow offenders may be puniſhed, 140 


Page 319 


138. f. 4 


A TABLE OF PRINCIPAL MATTERS. 


USYURBY. 


1. What ſhall be deemed uſury, Page 
| 373 

2. How uſury is reſtrained by the com- 
mon law, | | 374 
3. How far perſons in general are re. 
ſtrained by the ſtatute 12. Ann. c. 16. 
from the offence of uſury, 375 


4+ In what caſes the uſurious contract is 
void, 376 to 383 
$. In what caſes the uſurer is liable to 
the penalties of the ſtatute 12. Ann. 
C. 16, 383 


6. In what way the offender may be 
proceeded againſt, 334 


7. What is required in the pleadings in 
an action, or information for uſurv, 

| 385 

8. What evidence may be given in caſes 
of uſury, 386 


9. How far the Bank f England may 
borrow money at more than the legal 
rate of intereſt, 387 


to. At what rate of intereſt money may 
be borrowed on Plantation ſecurity, 
388 

11. What rate of brokerage is allowed 
tor the railing of money, 391 


W. 


WAN NT. 


1. How a warrant for ſurety of the 

peace 1s to. be executed, 7 
2. In what caſes a warrant is neceſſary 
to arreſt an rayer, 24 


WATCH. 


The inhabitants are not bound to keep 
watch in a new way, or make amends 
for a robb:ry therein, or to repair it, 
unleſs licence be firſt obtained upon 
ad gicd dumm, 154 
WITNESS, 


A TABLE OF PRINCIPAL, MATTERS. 


m1 TT NESS. 4. But a juſtice may bind to the peace 
In conſpiracy, it is no excuſe for a de- thoſe who contend together with hoe 
fendant to ſay that he was only exa-. werds, Se. Page 5 
mined as a witneſs on the trial, Page 5. How far words ſhall be ſaid to in- 
| 122, 123 ſpire ſuch a degree of terror as 1s ne- 
. ceſſary in forcible entry, 37 

WORDS. 


6. Threatening ſpeeches, in terrorem po- 
1. No one ought to be bound to good puli, may amount to a riot, 54 
behaviour for any raſh, quarrelſome, 7. How words muſt be expreſſed and 


orunmannerly words, unleſs they tend underſtood, to make a writing libel- 
to break the peace, or to calumniate 


the State, &c. | 14 
2. But a recognizance of the peace may WO UND. 


be forteited, even by words dire#ly In what caſes the wounding another may 
tending to a breach of the peace, 11 be juſtified or excuſed, 11, 12. 22. 

3. No quarrelſome or threatening words | 62 
ſhall amount to an affray, &c. 16 


END OF THE SECOND VOLUME. 


lous, 128 


e A 


ERRATA ET ADDENDA. 


Page 15, line 46, inſtead of “ bo” read be.“ 
Page 111, read © For the offence of forging a bargain ard ſale, ſee the ſlatute 8. Ce. 2. c. 6. . ;1. 
Page 293, note (1) inſtead of . conflitu”? read © conflitute.”? 


Page 401, inſtead of * Se, 26.“ read © Se. 36. and ſo on numerically to the end gf the 
Chapter. 


Page 460, after Se. 17. read “ Ste an Anonymous cal, Appendix to the Third Edition of Poe” 
«© Crown Law, page 439." 


Page 540, after ““ inhabie,” read © and ſee 10, Geo, 2. c. 28, ante, fage 531. | 


